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PART I. 

CHAPTER I. 

Pleader— Appointment, Authority, Fees, Etc 
Appointment of Pleader 
The appointment of a pleader under the Civil 
Procedure Code to make or to do any appearance, 
application or act for any person should be in writing 
and should be signed by such person or by his agent 
or by some other person duly authorised by power- 
of-attorney to act in this behalf 

Every such appointment when accepted by a 
pleader has to be filed in Court, and ordinarily 
remains in force until determined with the leave of 
the Court, by writing signed by the client or the 
pleader, as the case may be, and filed in Court, 
or until the client or the pleader dies or until all 
proceedings in the suit are ended so far as regards 
the client 

Execution of Vakalatnama in cases of 
illiterate persons 

When a Vakalatnama is given by a party who 
cannot sign his name, such party must put his or 
her mark, and the name of the party should be 
written by some one who must sign his name a' 
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attempted to make the Chapter on Conveyancing more 
exhaustive by giving several new models of important deeds 

The whole of the Usurious Loans Act with leading cases 
and comments and a careful selection of rulings under almost 
every section of the Indan Limitation Act form two more 
note worthy additions to this edition 

A word or two may be necessary for the Parts containing 
the Indian Stamp and the Court Fees Acts So far as these 
two very important Acts are concerned, there have been 
drastic amendments in recent years by the different Provincial 
legislatures Instead of giving the separate Amending Acts 
I have shown the changes in important articles at their bottom 
This method it is hoped, will help facility of reference 

In short, I have made every endeavour to make this 
edition as much more useful to the profession as possible 
and it will only be legitimate to expect that the same warm 
welcome would be extended to it as to its predecessors 

My thanks are due to Mr Sasi Pada Banerji B L , 
Pleader Judge s Court, Altpore, for very kindly preparing 
the Index and the Table of Contents as also for going through 
the proof sheets 

It need hardly be said that any useful suggestion for 
improvement of the book or any error pointed out will be 
thankfully received by my son, Mr Khagendra Nath 
Ganguli M A B L , Pleader, Judge’s Court, Alipore 


2nd January, 1928 


AUTHOR 



PREFACE TO THE THIRD EDITION 


The present edition is, as will be apparent from tit 
increased bulk not a mere reprint of its predecessor but one 
thoroughly re\i$ed. recast and enlarged Among various 
add tioni that have been made, the principal and noteworthy 
ones are the incorporation of the important portions of the 
Bengal Court Fees Act and the Bengal Stamp Act of 1922 
and some new plants, written statements, — twenty five in all 
on diverse subjects The other special features of the current 
ed Non, besides the above are the incorporation of two 
new puts — one on “the Laws of everyday reference and 
the other on “the Practical Hints for cross examination of 
witnesses tn Civil Cases " The former Part is sub divided 
into two Chapters — the first of which is devoted to laws 
relating to Benamt, Fraud, Mistake, documents by Parda- 
nashm ladies and illiterate persons. Alienation by Hindu 
widows, Thakbait map and the like — while in the second 
have been incorporated a large number of leading cases 
bearing on various subjects such as a practising beginner should 
have at hts finger tips ; and these have been alphabetically 
arranged for ready reference It need hardly be mentioned 
that in the matter of selection of the above rulings I have 
looked to their special utility and importance as my sole guide. 
The other part is an embodiment of some practical hints, for 
cross-examining witnesses, which are calculated to indicate 
to the junior practitioner the lines on which he is to proceed 
for learning the art The subject of cross examination is one 
that would call for volumes to be devoted for an exhaustive 
delineation ; and I have tried to do as much justice to the 
subject as the space at my disposal would permit I shall 
deem my labour amply rewarded if the hints embodied in 
this part serve as a side light to the neophytes. 

The drawing up of plaints in complicated cases is a 
task that not only baffles the forensic skill of a noviciate but 
presents problems even to the veterans It olten happens 
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that young practitioners, what with inexperience and what 
with rnadierlence, fail Jo ensure that amount of care and 
caution which is necessary for drawing up complicated plaints 
and they often lose sight of the niceties of law having bearing 
on the subjects As a safeguard against pitfalls of this nature, 
legal aspects of difficult plaints have been d scussed while 
dealing with such plaints, (Vide hints at page 1 28 to plaint 
No 37 for a suit for enforcing registration of a document , 
a note at page 67 for drawing up plaint No 22 in an account 
suit against the legal representatives of a deceased agent , 
hints and references at pages 45, and 46 while dealing with 
plaint No 15 m a suit for damages against Railway a Company 
for goods sent but not delivered, etc) 

As occasion may arise when a client may like to have 
his document drawn up in the manner it h done in a solicitor's 
office 1 have given in this edition a model of such a deed to 
serve as a guide to the beginners for drafting similar documents 

(Vide pages 242 — 247) 

The glossary also needs a word or two in its favour 
Besides explanations and meanings of technical Court terms, 
it contains in this edition judicial interpretations of several 
expressions and this, it is hoped Will considerably enhance the 
utility of this part For ready reference chronological tables 
containing Bengali acd corresponding English dates of 15 
years have been given in Appendix I! The hook (the English 
and the Bengali Parts with index and table of contents) 
comprises about 1000 pages but even though price ol paper 
and printing costs have gone up so high, the price has been 
fixed at Rs 4 As 12 only to suit the convenience of Junior 
practitioners , and for this I can not but thank my esteemed 
Publishers 

In fact, I have spared no pains to make the book as useful 
to the profession as it is possible within the compass at my 
my disposal and it is believed that the present Sedition will 
find more favour with the members of the Bar than its 
predecessors 


Jlpnl 19 2d 
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PREFACE TO THE FOURTH EDITION. 


In bringing out this edition I have bestowed more care 
and labour than what is ordinarily needed (or a mere revision 
work 1 have not only revised the book thoroughly but 
have incorporated with it many new and important matters 
covering about 250 additional pages 

To maintain the up-to-date character o( the book— a 
(rature which may be very weJ] looked upon as the rou) pf 
every legal treatise— I have embodied in this edition nearly 
every amending Act of importance having bearing on the 
Civil procedural law, namely, the Civil Procedure Code 
Second Amendment Act of 1926 regarding appointment of 
pleaders. Act XXVII of 1926 and Act X of 1927 touching 
the law of attestation and the mode of proving attested docu- 
ments in uncontested cases. Act I of 1927 which hat not 
inconsiderably altered the law of acknowledgment of debts 
for the purpose of saving limitation, the Registration Amend- 
ment Act of 1927 (Act II of 1927) necessitated by the 
recent Privy Council decision which made the registration 
of an agreement to sell an immovable property compulsory 
and the l.ke The effect of Act XXXIX of 1925 on the 
law relating to Probate. Letters of Administration and 
Succession Certificate has not also been lost sight of. 

Among portions that have been re-written, the Gupftn 
on the Land Acquisition Act and the Lunacy Act may b* 
instanced 

The appendices devoted to models of plainf,, written 
statements, -petitions, deeds etc, merit more tha n ' a mtre 
passing mention In these I have not only put ra a BtrID b«r 
of new plaints and petitions but have prefaced every pi** 5 * 
and petition with practical hints and copious cjje-Lws ; 
it is expected that a careful study of these notes" and f 
will enable junior practitioners to make light c f jt,,. ^ 
that drafting ordinarily presents on their way. 1 b»' 
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Civil Court Practice and Procedure. 

PART I. 

CHAPTER I. 

Pleader— Appointment, Authority, Fees, Etc 
Appointment of Pleader 
The appointment of a pleader under the Civil 
Procedure Code to make or to do any appearance, 
application or act for any person should ho in writing 
and should be signed by such person or by his agent 
or by some other person duly authorised by power 
of attorney to act m this behalf 

Every such appointment when accepted by a 
pleader has to be filed in Court and ordinarily 
remains in force until determined with the leave of 
the Court by writing signed by the client or the 
pleader, as the case n ay be, and filed in Court, 
or until the client or the pleader dies or until all 
proceedings in the suit are ended so far as regards 
the client 

Execution of Vakalatnama in cases of 
illiterate persons 

When a Vakalatnama is given by a party who 
cannot Bign his name, such party must put his or 
her mark, and the name of the party Bhould be 
written by some one who must sign his name ns 
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tiie writer and gi\e the date of signing Any person 
if verbally authorised may sign for another, I L R 
24 All F B 319 at page 315 Read also 33 Ca! 
861 at page 865 

Receipt of Vhkalatnama 
No pleader shall receive a Vakalatnama except 
from the party directly, or from some person who 
is the recognised agont of such party or some servant, 
relative or friend authorised in that behalf 

How Vakalatnama to be accepted 
A pleader accepting a Vakal itnama hns to note 
on it tho name of the person fr >m whom it has 
been received, with an endorsement to the effect 
that he is satisfied that the person from whom he 
received it, is either tho party himself or a certificated 
mukhtoar or one who lias been authorised by tho 
party to deliver it to him, as tho case maybe He 
should a^o note tho dote of his receipt of tho 
Vakalatnama Whon there aro more parties than 
one and they appear by separate Vhkalatnamas 
the Vakalatnama of one party may bo received from 
any other similarly authorised but if they appear 
by one and the same Vol alatnama it maybe received 
from any one of them without special authority 
from tho other 0 

When a Vakalatnama is filtd b> a vakil or 
pleader, ho shall endorso on the back of it tho date 
of acceptance, tho name of tho person from whom 
It Is received and if such person is neither tho client 
hun«elf nor ft vakil, pleader or mukhtear. tho pleader 
shall state the precise nature of the authority with 
date, of the person 
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A Vakalatnami which has been filed in Court 
mar he subsequently accepted b\ a vakil or pleader 
«ho«e name appeared in the Vakalatnama at the 
time wheD it vra i > filed in the c* s e of such subse- 
quent acceptance an endorsement shall be made 
as m the ca«e of ‘the first acceptance Different 
High Courts hate framed rules regarding: the Pro- 
cedure for acceptance of Vakalatnamas—so that 
fraud may not be practised either on a pleader or 
on a court by a third person Madras High Court 
rules require Vakalatnamas to be executed in pro 
sencc of Gott officials specially authorised in that 
behalf 

The recent amendment of the C P Code in the 
>ear 1926 regarding; appointment of pleaders and 
their authorities are reproduced below 

77k Code of Civil Proccdun (Second Amendment) 
Act ¥>2G, v Inch rcccucd the assent of the Governor 
General oi tht 25th March I92G substitutes rule 4 of 
order HI of Schedule I to the Code of Cutl Procedure, 
l mu The rule non substitute rcarls as Jollnit s — 

Appointment of pleader 
4 (1) No pleader shall act for any person in 
any Court unless he has been appointed for the 
purpose by such person by a document in writing 
signed by such person or by his'recogmsed agent or 
by some other person duly authorised by or under a 
power of attorney to make such appointment 

(2) Every such appointment shall be filed in 
court and shall be deemed to be in force until deter- 
mined with the leave of the Court by a writing signed 
by the client or the pleader, as the case may bfe, 
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and filed m court, or until the client or the pleader 
dies, or until all proceedings in tho suit are ended 
so far as regards the client 

(3) For tho purposes of sub rule (2) an applica- 
tion for review of judgment, an application under 
soction 144 or section 152 of tfhis code, any appeit 
from any decreo or order in tho suit and any appli- 
cation Or act for the purpose of obtaining copies of 
document or return of documents or return of 
documents produced or filed in thes tut or of obtaining 
refund of monies paid into tho court in connection 
with tho suit shall bo doomed to be proceedings in 
the suit 

(4) Tho High Court may by general order, 
diroct that where tho person b\ whom a pleader 
is appointed is unable to unto hm name, his mark 
upon tho document appointing the picador shall 
bo attested by such person and tn such manner a« 
nm> be specified bj tho order 

5 No pleader who has boon engaged for tho 
purposo of pleading onlj shall plead on behalf of any 
party, unless ho has filed in court a memorandum of 
appearance signed l»> himself and stating — 

fn) tho names of the parties to the suit. 

(f») the naroo of the party for whom ho appears, 
and, 

(c) the name of tho person b> whom ho is autho- 
red to appear . 

Prouded that nothing In tins sub-rule shall 
applj to anv pleader engaged to plead on behalf of 
any party by any other pleader w ho has been duty 
appointed to act in Court on behalf of such party. 
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Responsibility of Pleaders in accepting 
Vakalatnama 

The ( ourtv accept Vakalntnamas on the rospon- 
sibihH of pleader** A pleader accepting Vakalat- 
nama pjrportmg to be executed by his client in 
per*»on i>* bound to satisfy himself that it was so 
executed When it purports to bo oxccutcd bj a 
th rd part}, on behalf of Ins client, ho is bound to 
ascertain that such person has been dulj empowered 
by the client to appoint a pleader and has himself 
executed the Vakalatnama The pleaders should 
keep in mind that acceptance of Vakalatnama from 
an unauthorised person is professional misconduct , 
43 I C 819 , 2 P L J 36 

Extent of authority of Vakils and Pleaders 
in Suits 

Vakils and pleaders in suits cannot ordinanty 
recone without a special power, suras realised in 
execution of decrees The powerB conferred on a 
\akil or pleader cease on the enforcement of the 
decree— that is, on payment of the money ( if 
money he decreed) unto Court The taking of the 
money out of Court is a subsequent and separate 
transaction and a vakil or a pleader may not be 
permitted to receive the same except whore his 
Vakalatnama, by a special clause to the effect, 
distinctly confers on him the authority to do so 
The Vakalatnama must confer special power for 
such kind of work to be done— a general power is not 
sufficient, 29 All 429 Tor authority given on behalf 
of a minor and how long it lasts-Please Read 42 I C 
421 (Rules framed by the different High Courts have 
been given in the Appendix ) 
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Fees of Pleaders* 

In the absence of any contract between a pleader 
and his client, fees allowed by the Court as costs 
bet veen party and party may be charged^-vide 
J idnnatk v Ra^ad Alt % 19 \V R 105, but a pleader 
cannot recover his fees by a suit unless there be 
written contract executed by his client 20 C L J 
424 This protection is given to litigant to protect 
them from frivolous claims of unscrupulous legal 
practitioners 12 All 169 Read also 16 Mad 278 In 
the absence of an agreement, according to the 
Calcutta High Court — a pleader can recover reason 
able fees for the work done 27 C W N 7G9 The 
Madras High Court refused to enforce a promissory 
noto executed by a client in favour of Jus pleader for 
feew due as the handnote had not been filed in Court 
Such a hand note was held to be invalid 14 Mad 63, 
see Sec 28 of the Legal Practitioners Act and Sarat 
Chandra v Chandra Kant a I L R 25 Cal 805 
A pleader can charge any fees by mutual agreement 
with his client , see Paresh Raw v Hira Mon I L 
R 18 Bom 413 and Ram Ka”ta v Sib Nanda 2 C 
L R 166 In a case in which more than one pleader 
are appointed— the fee is divided amongst all, Sarat 
v Chandi 7 C IV N. 300 [For scales of pleader’s 
fees nee Part IV] 

Refund of Fees 

When work for which fee was paid is not done 
pleader should refund his foes — vide Kmlo Ron v 
Matin Knihnn, I L R 4 Mad 244 

*An Advocate cannot demand foes or remuneration for work 
donebybim 161 C 780 (Bom F B) 
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Changing Side 

\ pleidc changing side jn another case and 
disclosing information obtained in n previous suit 
liable to be dealt w itb for professional misconduct 
—vide Dimtdir \ III ou uni S ml nr I L R 2(> Bom 
423 b B Acceptance of Vakalatnama bj a pleader 
from both sides ami lints to professional misconduct — 
JPL I 199 

% B —A [ leader may b» di-alt with under the Legal Practi 
t oners Act fo* professional misconduct See the Chapter on the 

I egal I ractit oners Act in Part IV A pleader may be dealt with 
for misconduct other than profess onnl ^ce the case of 9i /el 

II 0,1 f //o.soin 6 C W N 55G F D 

Pleader’s Clerks 

For rules framed hy the Calcutta High Court 
regarding pleaders and mukhtear s recognised 
clerks see Appendix A pleader is responsible for 
the deeds of his clerk — 1C OWN 1081 and 16 
C L J C34 

Renewal of Certificate 

Every District Court pleader has to renew his 
certificate at the end of every year by making an 
application for the purpose and by filing a stamp 
worth Rs 25 Moffussil pleaders who do not practise 
in District Court may be required to file certificate 
of character from the Courts where they practise 
at the time of applying for renewal of their certifi 
■cates — the certificates required being purely formal 
ones , see 13 C W N 415 & 12 C W N 919 
Courts seldom refuse such certificates Vakils ar 
not required to renew their certificates A pleader 
practising in a District Court can be admitted^as 
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Fees of Pleaders* 

In the absence of any contract between a pleader 
and hi** client fees allowed by the Court as costs 
between party and party may be charged^-vide 
J tfhtnnth v Rasad All, 19 W. R 105 but a pleader 
cannot recover his fees by a suit unless there be 
written contract executed by his client 20C L J 
424 This protection is given to litigant to protect 
them from frivolous claims of unscrupulous legal 
practitioners 12 All 169 Read also 16 Mad 278 In 
the absence of an agreement, according to the 
Calcutta High Court — a pleader can recover reason 
able fees for the work done 27 C YV N 769 The 
Madras High Court refused to enforce a promissory 
note executed by a client in favour of his pleader for 
fees due as the handnote had not been filed in Court 
Such a hand note was held to be invalid 14 Mad 63, 
see Sec 2$ of the Legal Practitioners Act and Sarat 
Chtindnt v Chandra Kant a I L R 25 Ca] 805 
A pleader can charge any foes by mutual agreement 
with his client , Ree Parcih Ram v Hira Mon I L 
R 18 Bom 41*1 and Ram Ka"tn v Sib Nando 2C 
L R 166 In a case in which more than one pleader 
are appointed — the fee is divided amongst all, Sarat 
v C hand i TOWN 300 [For scales of pleaders 
fees see Part IV ] 

Refund of Fees 

When work for which fee was paid is not done, 
pleader should refund his fees— vide Krnto Row v 
1 fat fa Krishna, I L R 4 Mad 244 

'An Advocate cannot demand fees or remuneration for work 
done by him 16 J C 780 (Bom P B ) 
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Changing Side 

\ pleade*- changing side in another case and 
disclosing informat 10 m obtained in a previous suit 
is liable to be dealt with for professional misconduct 
— vide Dimttrinr \ /l/mmini *Smhir, I L R 26 Bom 
423 F B Acceptance of Vakalatnama bj' a pleader 
from both sides amounts to professional misconduct — 
3 P L I 390 

\ B — A i leader may I « dealt with under the Legal Practi 
tioners Act for profcMionul misconduct See the Chapter on the 
Ix'gal I racntioners Act in Part IV A pleader may be dealt with 
for misconduct other iban professional See the case of <?»/<> i 
I aji I tlouain 6 C \\ S 550 F B 

Pleader’* Clerk* 

For rule* framed by the Calcutta High Court 
regarding pleaders' and mukhtear’s recognised 
clerks see Appendix A pleader is responsible for 
the deeds of his clerk — 16 C W N 1081 and 16 
C L J 634 

Renewal of Certificate 

Every District Court pleader has to renew his 
certificate at the end of every year by making an 
application for the purpose and by filing a stamp 
worth Rs 25 Moffussil pleaders who do not practise 
in District Court may be required to file certificate 
of character from the Courts where they practise 
at the time of applying for renewal of their certifi 
■cates — the certificates required being purely formal 
ones , see 13 C W N 415 & 12 C W N 919 
Courts seldom refuse such certificates Vakils are 
not required to renew their certificates A plead 
practising in a District Court can be admitted^a 
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a Vak.il after 4 years’ practice In Bengal he has 
to get a certificate from the District Judge and 
pass the oral examination prescribed by the High 
Court He will have to deposit the prescribed fees 
for enrolment 

| For Vakalatnama (English Form) See Appendix 
and for Bengali Form of Vakalatnama bee Bengali 
Appendix ] 


CHAPTER II 

Civil Suits 

The Civil Courts have jurisdiction to try all 
suits of a civil nature excepting suit-- of which 
their cognizance is either expressly or impliedly 
barred and a party who seeks to oust the jurisdiction 
of court must establish a positive bar 39 Mad 21 

Munsiffs and Sub Judges have jurisdiction to 
trv suits up to the values of their pecuniary juris 
dictions fixed by the Local Govts These limits 
vary in different Provinces Some MunsifFs and 
Sub Judges are authorised to try suits (up to limits 
fixed by Government) under the Small Cause Court 
Procedure which arc ordinarily triable by a Judge 
of a Small Cause Court (For suits which cannot 
be tried by a Court of Small Causes see the Provin- 
cial Small Cause Courts Act given in the Appendix) 
References to the following cases will give some 
idea of suits triablo n> a civil Court 

Regarding Religious matters 
(1) For right of worship of an idol 

Atunui JiniL \ Saukar, 1 L R 7 Bom 323 
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(2) For damages for exclusion from a temple and 
ex-commumcitjon— 

I i >i A < 7/0 \ Sahri, I L R 15 W R 531 

(3) For collection of offering at a ^hrine 

Jf I'fni \ flam Doy il I L R 13 Mad 293 
ri urn \ fin V 13 C L R. 49 

Suits regarding Municipal Laws 

(1) Against a Municipality to set nsido assess, 
ment on the ground that plaintiff does not 
occupy holding — 

buanhi Vath v Auiya Sutulari, I L It 21 
Cal 319 

(21 On the ground that the holding js outside 
Municipal limits 

Kaxwattar v Chairman, Dabua Municipality, 
I L R 29 Cal 849 

(3) That the assessment is ultra 1 irrs — Nabadip 
Ch v Purn munda, 3 C W N 73 

\ fl— So long as the action of the Municipality is within 
their jurisdiction and is in conformity with provisions of law 
no su t lies— 

Chairman, Howrah Municipality v Hautcssar 
Malta, 3 C W N 508 I L R 26 Cal 811 

Suita relating to caate Property 

For those cases refer to 5 Bom 83 2 Mad 62, 
17 M L J 493 

Suita re ■ Property of Native Princea 
If property be situate within the jurisdiction of 
British Court it can try the question 12 M I A 523* 

/ 
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(2) To compel registration of a document not re- 
quired by law to be registered , Topa Bibi v. 
Ashramdla, L L H 16 Cal 509. 

■(3) Suit for registration of a document on behalf 
of a minor — 27 L C. 86, for other suits under 
the Registration law — refer to 19 M. L. T. 
397, 35 All 72, 11N.L R 4, 17 Bom. L R 
413 P. C 

N B Sections 7 and 14 of the Limitation Act have no 
application to suits under this heading, Abdul v Latifunmssa 
7C W N 550, see also I L R 13 Mad 99 

Suits for surplus sale-proceeds 
An unregistered tenant can sue to ge* the sur 
■plus sale-proceeds though not a party to the decree 
Matnnqim v. Sitanath, 7C.W N 552 

Suits for setting aside documents 
(i) For recovery of possession of property after 
setting aside an admitted document. Chan- 
dra Nath v Pam Nid/n, 6 C \V N. 863 
{3) For cancellation of document not properly 
executed, Bankoo Behari v Ktisto Onvtndo, 

I. L. R. 30 Cal. 433. 

(3) For possession of property after setting aside 
a IenBe granted by a Hindu widow. Bejoi/ 
Gopal v Nilratan, 7 C W. N 864. 

N. B For other suits re s documents and their effect— read 
46 M. L J. 182 . 36 Mad 360. 50 P. L. R. 1922 Etc 

Suit for rectification and Cancellation of documents, 
(i) A suit lies for declaration that a document is 
inoperative due to mistake of facts, 29 C. L. 

J. 526. 
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(u) Retersioncr b\ a «uit can get a deed cxe 
cuted br a widow on insufficient ground, 
declared as not binding against him 11 C W 
s 956 

Suita for Contribution 

<1) B\ acoownor for money paid for benefit of 
other co owners Duran Prasad v Pa t/h limit h, 

I L R. 26 Cal 254 

(2) By a recorded tenant satisfying a decree 
against other unrecorded tenants Ooitnda 
Chandra \ liasonln Kumar. 3 C W N 384 
<3) By a manager of Hindu family, personally 
borrowing money, for use of the joint family, 
against other members, Ayhore A nth v 
Gtrtsh Clandra, I L R 20 Cal 18 
(4) Suit for contribution amongst co tenants, CO I 
C 414 For other suits regarding contnbu 
tion— read— 17 L W 254, 43 All 77 6 M L. 
T 375 Etc 

A B — Ao suit for contribution lies between joint wrong 
doers Hari Saran ▼ Johndra Jlohan 5 C W N 393 

Suits on title derived by adverse possession for more 
than 12 years 

(1) Such a suit lies, Mustapha v Santha I L R 
23 Mad 179 

2) If possession be for less than 12 years a suit 
can be brought under section 9 of the Speci- 
fic Relief Act Purmesioar v Brtjo Lai, 1 L 
R 17 Cal 256, see also Sharna Charan v 
Abdul Kabeer. 3C W N 158 
Note — Mere occupation and enjoyment by one co sharer doe/ 
not per se constitute adverse possession as against the other 
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co sharers Adverse possession to the knowledge of the other co- 
sharers must be clearJj proved Baroda Sundart v Annoda 
Sundart JC W H 774 

Suit between Co-sharers 

(1) Where one co sharer deals with property and 

other co-sharers object, the remedy lies in 
a partition suit Madan Mohan v Rajah Ah, 
ILB 28 Cal 223 

(2) For suit against a co sharer for excavating 
a tank in a joint propertv see Joy Chandra 
v Bipro Charon , I L R 14 Cal 236 [See the 
Chapter on “Injunction’ ] 

(3) For erecting a building see hazitatunnissa 
v Jzoz ITossam, I L R 30 Cal 901 

(4) When exclusive possession by one co-sharer 
constitutes ouster of other co sharers the 
latter can bring a suit for joint possession , 33 
Cal 1201, 18 C W N 328, 29 C L J 504 

(5) A co sharer can sue for damages for ouster, 
29 C h J 504, 5 C L J 2G7 

(G) Co sharers collecting rent separately may 
also jointly sue for the whole rent , 12 C W. 
N. 249 

(7) Partition suit amongst co-sharers 20 A, L J. 
90 37 All 155 Etc. 

y B — References to tfao plaints given In App to Part I will 
alio giro nn Idea of various other suits ordinarily tried by a Civil 
Court See the Chapter on Court Fees’ given in Appendix for 
various kinds of civil suits and court feel payable In plaints of 
such suits 
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CHAPTER III. 

Summary of proceedings in a civil suit from the 
beginning up to the decree 
In thi- Chapter I shall give an idea of a civil suit 
within a narrow compis*- Reference*: have been 
given m all important matters to tho forms and 
necessary particulars noted afterwards These should 
be referred to as occasions will arise 

Institution of Suits 

Every suit shall be instituted by the presentation 
of a plaint The ptamt shall contain — 

(1) Name of the Court , 

(2) Names and descriptions of the plaintiff and 
defendant and where the plaintiff or defen 
dant is a minor he should be represented by 
a competent person and the plaint shall con- 
tain a statement to that effect , 

(3) The facts constituting the cause of action , 

(1) 1 he facts shewing that the Court has juris- 
diction , 

(5) When Bet-off is allowed or a portion of 
claim is relinquished — a statement to that 
effect , 

(6) Statement of the value of the subject matter 
for purposes of court fees and jurisdiction , 

(7) In money suits the ex&ct amount of the 

claim , 

(8) When the subject matter is immovable pro 

perty— its description, 

2 
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(9) If the plaintiff sues in a representative capa- 
city ( e 9 as an executor) — statement to that 
effect , 

(10) Where the claim is time barred — a statement 
claiming exemption from limitation , 

(11) A statement shewing how the defendant is 
liable , 

(12) Belief claimed 

N J3— (1) For drawing up plaints in rent suits under the 
Bengal Tenancy Act — tho Bengal practitioner" are referred to the 
Chapter on The Bengal Tenancy Act and the Model Plaints 
given in Bengali Part It may be noted that the plaints in rent 
suits shall contain in addition to the particulars given above a 
statement of the situation designation extent and boundaries of 
land the held by the tenant or where the plaintiff is unable to give 
the extent or boundaries In 1 cu thereof a description sufficient for 
identification of the lands If record of rights has been prepared 
and f nally published the plot numbers of tho lands and the rent 
payable as recorded should be noted 

(2) For drawing up plaints ia suits by or against minors 
trustees executors administrator" Government hints have been 
given in appropriate places 

Tho plaints shall be signed and verified (see 
signature and verification) If filod by pleader a 
\akalatnama signed by tho party and accopted by the 
pleader shall bo annoxed to the plaint Whore the 
suit is on a document it should be filed with tho 
plaint’and a separate list shewing the documents 
relied on should also be filed 

Note For other Important hint* for drawing up plaints sec notes 
given before plaints of various suits In tho Appendix to Fart I 

Court Fees 

The plaint shall heir proper court foes If a 
plaint Is insufficiently stamped, a time will be 
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allowed by the Court for filing deficit court -foes and 
the same should bo filed within the timo fixed, other- 
wise the plaint will be rejected 
Hegiitration of plaint and Service of summons on ■ 
Defendant. 

If the plaint has been propcrlv drawn up, and the 
required court-fees have been paid the plaint will be 
registered and numbered and a time will bo allowed 
for filing a copy of plaint and written summons to be 
served an the defendant and for filing Talabnna. The 
practice of serving summons m different provinces are 
different under the rules framed by the different High 
Courts Some of these rules have been given in the App- 
endix If this is complied w ith, summons will be issued 
and a peon will take the summons for service to the 
house of the plaintiff The plaintiff may have to 
identify the defendant or send a man for the purpose, 
or the peon may serve the summons on the defendant 
by delivering a copy of the summons and a copy of the 
plaint and return the original summons to court with 
an affidavit shewing how the service was effected 
Tfic person identifying the defendant is required to 
swear an affidavit on plain paper corroborating the 
affidavit made by the peon 

Mode of Service of Summons. 

Courts generally insist on a personal service 
being effected on the defendant. Summons may 
be served on recognised agents of the defendant, if 
any, and-the same is considered as personal service. 

Form of Summons. 

In money, rent and mortgage suits summonses 
are issued for final disposal of the cases. ' I 
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title suits summonses are issued for settlement of 
issues 

Ex parte trial 

If on the date fixed defendant does not appear 
and if the Court is satisfied from the affidavits filed 
that summons has been properly served the Court 
takes evidonce adduced by the plaintiff and passes 
an ex parte decree against the defendant In Bengal 
in suits for rent and in Small cause Courts suits 
expaite decrees are not passed before 14 days arid 
7 days respectively have expired from the dates of 
the service of summonses Ex-pnrtt decree may be 
set aside on defondant’s application if he can prove 
that he did not get summons [For form of such 
application see Appendix to Part Ilj 

Defendant’* appearance and written statement 

The defendant may admit plaintiffs claim and 
in that case the Court will pass a decree on such 
admission If tbo defendant docs not admit plaintiff s 
claim lie will file a written statement of his 
defence (Sec forms of written statements given m 
Appendix ) In Bengal in a suit for rent permission 
of the Court has to bo takon for filing defence 
If the defendant admits a portion of the claim 
(in an> mono) suit or mortgage suit) defendant 
may deposit the admitted amount m Court Intent 
suits where the jama is admitted and defendant 
pleads part payment or takes anv other objection 
the Court mav not tako cognizanco of the plea 
unlcvfl he deposits the admitted amount in Court 

ISSUES (for Jsaur* framed upon the plrnd ngs *ee the Cfanpirr 
oi **l»iuo* In Appendix to 2 art I ) 
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In rent suit* issues aro not ordinarily framed 
at the outlet but aro recorded in tho judgment 
In special ca«cs however, Issues may bo framed 
before trial In complicated mortgage suits and in 
all title and money suit* issues aro framed by 
the Court upon tho pleadiDgs after hoaring tho 
pleader* and cramming the parties whenever 
nece«»ary 

Filing of documents and citing of witnesses 

After issues are framed the Court fire* a timo 
for filing documents and al«o a date for hearing 
of the ca*e Parties must file thoir documents 
within the time fixed and take steps for production 
of their witnesses 

Dismissal of Suit for Default, where neither party 
appears 

If on anv date either before or aftor appoarance 
of the defendant, the parties fail to appear, the Court 
dismisses tho suit for default In such a case 
plaintiff may bring a fresh suit on the same cause 
of action prowded the claim is not barred 
The plaintiff may also apply for restoration 
of the case if there bo sufficient ground for tho 
same 

Where Plaintiff fails to appear but Defendant 
is present 

In such a case if the defendant does not admit 
any portion of the claim the suit will be dismissed 
This dismissal bars a fresh suit If the defendant 
admits any portion of the claim, the Court will pass 
a decreeo against the defendant for the admitted 
amount 
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title suits summonses are issued for settlement of 
issues 

Ex parte trial 

If on the date fixed defendant does not appear 
and if the Court is satisfied from the affidavits filed 
that summons has been properly served the Court 
takes evidence adduced by the plaintiff and passes 
an ex parte decree against the defendant In Bengal 
in suits for rent and m Small cause Courts suits 
pX parte decrees are not passed before 14 days and 
7 days respectively have expired from the dates of 
the service of summonses Expaitc decree may he 
set aside on defendants application if he can pro\e 
that he did not get summons ]For form of such 
application see Appendix to Part II] 

Defendant’s appearance and written statement 
fho defendant may admit plaintiff > claim and 
in that case the Court wfll pass a dccreo on such 
admission If tho defendantdocs not admit plaintiff’s 
claim he will file a written statement of his 
defence (Sec forms of written statement* given in 
Appendix ) In Bengal in a BUit for rent permission 
of the Court has to be taken for filing defence 
If the defendant admits o portion of the claim 
(in nnj money suit or mortgage suit) defendant 
may deposit the admitted amount in Court In rent 
suits where the jama is admitted and defendant 
pleads part payment or takes any other objection 
the Court mav rot take cogmz »ncc of the plea 
unless he depo-Us tho admitted amount in Court 

ISSUES It or I«ur* framed upon the plead ng* tee tho Chapter 
or “I«ue* in Appendix to 1 art I ) 
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In rent suits issues are not ordinanlj framed 
at tbe out»ot but are recorded in the judgment 
In special casco however, issues may bo framed 
before trial In complicated mortgage Butts and in 
all title and money suits issues are framed by 
the Court upon the pleadings after hearing tho 
pleaders and examining the parties whenever 
necc««ary 

Filing of document* and citing of witnesses 

After issues are framed tho Court fixes a time 
for filing documents and also a dato for hearing 
of the case Parties must file their documents 
withmthe time fixed and tako steps for production 
of their witnesses 

Dismissal of Suit for Default, where neither party 
appears 

If on anr date either before or after appearance 
of the defendant, the parties fail to appear, the Court 
dismisses the suit for default In such a case 
plaintiff mav bring a fresh suit on the same cause 
of action provided tho claim is not barred 
The plaintiff may also apply for restoration 
of the caBe if there be sufficient ground for the 
same 

Where Plaintiff fails to appear but Defendant 
is present 

In such a case if the defendant does not admit 
any portion of the claim the suit will be dismissed 
This dismissal bars a fresh suit If the defendant 
admits any portion of the claim the Court will pass 
a decreee against the defendant for the 
amount 
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Inspection of Documents, Interrogatories 
and Admission 

After issues are framed and documents are filed 
a party after giving due notice may inspect the 
documents filed by the opposite party A party may 
deliver interrogatories and the same may be answered 
by the other side by an affidavit (For Form of 
interrogatories see CPC, Order XI, Rule 4 and for 
Form No 2 in Appendix C of the Code of Civil 
Procedure as also the Chapter on “Affidavits” given in 
Part IL) Notice may also be given to the other side 
for admission of any fact or document See Order 
XII. Rules 1 to 5 of the C. P Code 

Adjournments 

The case may he adjourned from time to time 
either on applications of parties or for want of time 
of the Court (Order XVII, Rules 1 and 2 of the 
C P. Code ) 

Arbitration. 

If all the parties to the suit require ’that the 
case he tried by an arbitrator or arbitrators nominated 
by them, they may put m an application to that effect 
and the Court will send tho necessary papers to the 
arbitrator or arbitrators for decision of the case As 
soon as the arbitrators file tboir award tho parties are 
informed of the same and a decreo is passed in terms 
of tho award after 10 days from the date of tho filing 
of the award The parties may filo objections to the 
award on the grounds stated In the now Schedule 
Rule 25 of tho Civil Procedure Code and tho Court 
in such cases hears tho parties and takes e\idon- 
co if necessary, and either allows or rejects tho 
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objection ( For detail* see the Chapter X, on 
“Arbitration’*) 

Receiver 

In 'ome cases on application of any of the parties 
to the suit the Court may appoint a Receiver for 
management of the property in suit during litigation 
on such terms as it thinks fit In BUits for partition 
and for accounts when the property is m the hands 
of one of the co-sharcrs application* for appointment 
of recei\cr arc generally made 

Temporary and Permanent Injunctions. 

When in any suit it is proved by affidavit or 
otherwise that any property in the suit is m danger 
of being wasted, damaged, or alienated by any party 
to the suit or wrongfully sold in execution of a 
decree or where the defendant threatens or intends 
to remove or dispose of his property with a view 
to defraud his creditors, the Court may igrant 
temporary injunction for restraining such act* 
and for preservation of the property. A party 
aggrieved by Such an order may get it discharged 
by shewing sufficient grounds for tho same. (For 
details see Chapter XI on “Injunction ") 

Permanent Injunction is granted by order to 
that effect in the judgment and this is embodied 
in thB decree (For cases where permanent mjunc 
tjon may be granted— Bee rulings given hereafter in 
Chapter XI on “Injunction **) 

Commissions. 

(a) Commission may be issued for 
■of pardanashm ladies, sick and invalid per., * 
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for examination of persons exempted from personal 
appearance in Court A pleader is appointed Com- 
missioner for the purpose 

( b ) Commissions are also issued for measurement 
of properties and for preparing plan of the disputed 
land with reference to the old Chita * and maps 

(c) After preliminary decrees in partition and 
account suits, commissions are isBued for effecting 
partition and for adjustment of accounts (For 
details see tho Chapter IX on “Commissions ”) 

Arrest, Attachment or Security before Judgment 
Where at any stage of a suit other than a suit 
of tho nature referred to m section 16 clauses (a) 
and ( d ) of tho C P Code, the Court is satisfied by 
affidavit or otherwise that the defendant with intent 
to delay tho plaintiff or to avoid any process of the 
Court or to obstruct or delay the execution of any 
decree that may be passed against him is trying to 
abscond, the Court may arrest him beforo judgment , 
and where a defondant is about to disposo of tho 
whole or any part of the property or is about to 
remove the whole or any part of his property from 
tho local limits of the jurisdiction of the court with 
intent to obstruct or dolay the execution of any 
decree that may be passed against him and the 
Court is satisfied about it from plaintiffs affidavit 
or otherwise, it may call upon tho defendant to 
furnish security and failing that the Court may 
attach defendant’s properties before judgment 
Compromise. 

It may bo that either at tho trial or before the 
trial, the parties to tho suit come to terms and file 
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a petition of compromise (pee form) The Court m 
Mich a ca^e records a decree in terms of the com 
promise In cases concerning minors and persons 
f unsound mind, permission of the Court sanctioning 
the proposed compromise has to bo taken If the 
Court thinks that the compromise is for the benefit 
f the minor or the lunatic it grants the sanction 
prayed for and after that a decree is passed in terms 
of the compromise If there are several defendants 
and some of them compromise the case decree 
in term* of tho compromise is passed against tho 
defendants joining in the compromise and the suit 
may be decreed or dismissed on the merits against 
the contesting defendants or decreed expartc against 
ab ont defendants (For ruling undor this head and 
detailssee theChapter Xllon Compromise in Parti) 
Trial, Evidence and Judgment 
Where the case is taken up for trial on the 
merit the pleader of the part beginning is called upon 
to open the case and the party having the right to 
1 egin first adduces evidence, then the other side 
brings in his evidence and after cases of both parties 
are closed the Court hears arguments of pleaders 
on both Bides The party who begins the case is 
heard last Afterwards the Court proceeds to 
deliver judgment At times the judgment is 
reserved and the Court fixes a day for delivering 
its judgment 

Decree 

A few days after the judgment is delivered a 
decree is drawn up in conformity witn the terms 
of the judgment and pleaders of the parties are/ 
re juired to fceo that the decree has been pronerltf 
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prepared and to put jn their signatures in the same 
Then the decree is signed by the Judge. The plea 
ders should be very careful in seeing that the decree 
is drawn up by the ministerial officer m accordance 
with the judgment— otherwise parties may suffer 
as the decree has to be subsequently amended by 
giving notice to the other side 


CHAPTER IV. 

Pleadings — How to be drawn up 

Pleadings mean plaint and written statement 
Pleadings shall contain a statement in a concise 
form of the material facts on which the party plead 
ing relies for his claim or defence as the caso may 
be but not the cwdence by which they arc lobe 
proved, and shall be divided into paragraphs, num* 
bored con^ecutivelj , dates, sums and numbers shall 
be expressed in figures In all cases in which the 
party relics on any mis representation, fraud, breach 
of trust, wilful default or undue influence, particulars 
with dates and items if necessary, shall bo statod 
m the pleading Any condition precedent, the per- 
formance or occurrence of which is intended to be 
contested, shall be distinctly specified m the pleading 
Whcre\er tho contents of any document aro material 
it Bhall be sufficient in any ploadtng to stato tho 
effect thereof as briefly as possible Where it is 
material to allege malice, fraudulentintcntiomand the 
like, it shall be sufficient to allege the same as a fact 
out setting out the circumstances from which 
same is to bo inferred Implied contract, if anj, 
etween the parties, should be noted in the pleadings 
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The court mav bv order, strike out or amend plead- 
ing whene\er nece'-«ory 

V D —For fonr« of pleading* and hints Tot drawing up plaints 
Me are Appendix to Part ] 

Language of Pleading* and Paper on which to be 
written. 

In the Court* of the MunBifs and Subordinate 
Judge* the pleading* may be written in tho Court 
language If anj pleading 1*. w ntten in English the 
opposite party should be furnished with its true trans- 
lation in the Court language In the Courts of the 
District Judges the pleadings may be written 
either in English or in the Court language All 
plaints, written statements, applications etc should 
be legibly written or typed on durable paper of fools- 
cap sire and on one side only, and quarter margin 
together with at least an inch of space at the top and 
bottom of each page should be allowed The plead- 
ings and applications are ordinarily written on cart- 
ridge paper sold by all stamp-vendors 

Signature and verification of pleadings 
Every pleading shall be signed by the party and 
his pleader (if any) When a party pleading is, by 
reason of absence or for other good cause unable to 
sign himself, it may be signed on his behalf by any 
other person authorised by him. The party must sign 
at the right hand top cornor of every page of plaint, 
written statement and those petitions as are required 
by law to be signed by the party. In cases requiring 
•verification, the pleadings and petitions shall be 
verified at the bottom of the last page, the person 
verifying shall specify by reference to th«> j - 
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paragraphs what ho verifies of his own knowledge- 
and what he verifies from information received and 
believed to be truo The verification shall state the 
place where it is signed and shall bear the date In 
rent suits plaints may be verified by plaintiff s agent 
and this is usually done in cases of big landlords 
who are personally unable to verify the contents of 
plaints Persons ablo to write must sign their own 
names both at the corners and also at the end of the 
verification In case of illiterate person some body 
should sign the name of the person and also sign 
his own name as a writer and tho party shall put 
his mark Form of signature in case of an illiterate- 
person is given below — 

(6) Ramhari Mandal x 
by tho pen of 
Narayan Chandra 
Mukhorjoe 

Some general hints for drawing up plaints, written 
statements and affidavits 
[Models of various kmds°of plaints and vvritton 
statements have been givon m tho Appendix to Part 
I and hints for drawing up such plaints and law 
bearing on tho subjects have been noted before each 
Model ] 

Mortgage suits 

All persons having an interest either in the 
Mortgage security or in the right of redemption shall 
be joined as parties to any suit rotating to the mort 
gage A pui«no mortgagee may sue for foreclosure 
or for sale w ithout making a prior mortgagee a party 
to the suit but a prior mortgagee need not bo joined 
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m a suit to redeem a «ub-equent mortgage (Order 
XXXIV R1 CPC) 

Representation of minor defendant! 

If in a suit the natural guardian of a minor 
deferdart refuses to appear and gire his consent to 
his bcirg appointed guardian, plaintiff's pleader 
should apply for appointment of a 'guardian for 
the minor defendant , 17 C M.N 549. 20 C L J. 4G9 

S. B — A deerr* apaiast an ucirrrrsentpd ninsr dtes nol 
t> si bin. 15 lnd. Caies "*0 

Suit against Railways for damages 
It ha«= to be ascertained first of all that a notice 
of the suit was duly screed upon the Manager or the 
Collector of the District (in ca«e of State Railways), 
Tide 23 C L J 547. 20 C W N 606 

A' B— See tbs Hints gjvrn before tbr plaint oi such s suit 
given id the Appendix to Part I 

Suit against co-sharer for damages 
Such a suit will not he unle-s the defendant co- 
sharer has completelv ousted the plaintiff co sharer 
Before drawing up plaint in Mith a suit read 23 C W 
N. 900. 

Damage suit for trees etc taken from land 
Such suits against persons (not tenints) is main- 
tainable only when plaintiff is in possession of the 
land , 23 Cal 8S4 at page b94 o Bom 572 is to the 
point , but see contra 9 Cal 28 J 

Suits on bonds or contracts * 

Where a bond or a document on which the 
is based is executed in the name of several t 
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all such persons must be jointly made plaintiffs in 
the caso See sec 43 of the Contract ^ct, and I L_ 
R 22 All 307 

When a suit is for recovery of money due to the 
estate of a deceased person — certificate 
A Succession Certificate or Letter * of Adminis- 
tration should be filed with the plaint If that be not 
possible, then the same shall be filed before decree 
(Vide I L R 13 Cal 47 ) 

In mortgage suits. Succession Certificate or any 
other certificate is not necessary (\ ide 5C \V N 607) 
This rule does not apply \%hon the mortgagee 
demands money decree for balance duo after sale 
of the mortgaged property U O \\ N 145, 35 
Cal 767 

No certificate is required for c Ilcction of rent 
of agricultural land duo to tho e*taute of a deceased 
person (Vide 3 C W N 294) 

But a certificate will bo necessary for recovery 
of rent of homestead land — 41 I C 84 

Suit for Registration of documents 
It must bo ascertained that tho document «as 
prosented for registration in time and that the Sub 
Registrar refused to register tho don ment and that 
tho Registrar on appeal rofusod registration of tho 
vaid document If so a suit will he for getting the 
document registered within 30 days of the last order 
of tho Registrar in appeal (see 24 Cal 755 and sec® 74 
and 75 of the Registration Act ) 

' R— All thesa firts should b» m»nt o-uij in the plaint 
*>«a Hint* rItpo t*for* plaint of such a s It in Apr* n lit to Part I 
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Different causes of Action — Misjoinder. 

(5) Different causes of action should not he joined 
in the same «uit Such a suit is liable to be dis- 
missed (Vide U R 24 Cal. 540) 

All persons jointly and sc\erally liable under 
a contract may be made defendants at plaintiff’s 
option (Sec Order I Rule C C P Code ) 

Persons who have no interest in the subject 
matter «liail not be made parties otherwise the plain- 
tiff vw ill be unnecessarily made liable for costs 
Misjoinder of claims 

No cause of action unless with the lca\o of the 
Court be joined with a suit for the recovery of immov- 
able property or to obtain a declaration of title to 
immovable property except — 

(o) Claims in respect of the property claimed , 

(fc) Damages for breach of any contract under 
which the property or any part thereof is hold , 

(c) Claims by a mortgagee to enforce any of his 
remedies under the mortgage. (Order I Rule 1 C PC ) 
Where claims for movable property or money 
are made in a suit for recovery of immovable pro- 
perty an application shall be filed with the plaint 
for taking permission of the Court for joining the 
claims in the same suit. 

A r B —Scandalous matters should not be mentioned la the 
pleadings unless they are material for deciding the case 14 
C W N 153 

Notice 

In ejectment suits and suits against the Govern- 
ment and Municipality previous notice must be* 
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served on the defendant before suit, as required 
b> lav. 

Descriptions of Parties in plaints and written 
statements in particular cases 

(1) The Secretary of State for India in Council 

(2) Messrs Turner Cook and Co Limited having 
their registered office at Pollock Street, 
Calcutta 

(3) Mr. A RobertBon, a Public officer of Mcsms 
J ardine Morrison and Company having their 
registered office at Murshidabad 

(4) Ram Kumar Benerjee, «on of resident 

of Thana District- —on behalf 

of himself and all other creditors of tho 
estate of Babu of 

(5) E G Thomson, Esq of 92 —Road, 

Calcutta and all other holders of debenture* 
issued by the Kardah Silk factory, Limited 

(6) A Richardson Esq — the Official 

Receiver to tho estnto of of — 

(7) Jadunath Ghosh, minor son of resident 

of Thana by profession a 

zermnder, b> his mother Sreomatt Sarnia Bain 
Debi Ills next friend (Or by Puma Chandra 
Dutt, manager of the Court of Wards ] 

(8) Rajam Kanta Ciuha son of resident of 

Thana- — -of unsound mind b> las 

mother Sreemati . his next friend 

(9) Messrs Company carrying on bus!* 

nc*s In partnership at 
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(10) Rajam Kant a Ghosh son of resident 

of by profession a pleader by his con- 

situted attorney Gonesh Chandra Pal son of 

- resident of Thana 

(11) Ramc9«ar Mukhcrjee son of resident 

of— — — Sebait of Idol Qvpmath Jen Thakur 
situate at— 

(12) R C. Dass, Esq son of resident of 

. executor to the estate of late 

of 

(13) Akhoy Kumar Bose *-on of resident 

of heir of deceased of 

(For Bengali Forms see Bengali Appendix ) 
Title of Suits (English Form) 

In the Court of the Subordinate Judge, 

Midnapur 

Plaintiff. 

Ram Charan Ghose, son of late Sudhakanta 

Chose, resident of village Thana 

District by profession a Zemindar and money 

lender 

Defendant. 

Rash Behan Banerjee son of resident of 

Thana District by profession 

a trader and cultivator 

Suit for recovery of possession after establishment 

of title Lutued at Its 2001 

he above-named plaintiff states as following : — 
After this, state the contents of the plaint. 
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Verification of plaint at the bottom (English Form) 

I the plaintiff in the above case do herebt 

declare that the contents of the paras are 

true to my knowledge and that the contents of the 

p ir as aro true to the best of my information, 

hnowledgo and belief. I sign tins \onfication at 
my house at Chandpur at 11 A. M on the 12th day 
of April 1913 

Stgnaturc 

X /?— p/aint it nol property rcri&ed vilt be struck off the 
file 2 C L J 11 

Note— For plaints of \arious kinds id English see Appcwdii 
to Part I 

Written Statements * 

The written statement shall contain the natno 
of the Court, names of the parties number and >ear, 
of the suit The W S shall lo tended like the 
plaint 

Form of written statement. 

In the Court of tho Subordinate Judge, 

Khulna. 

Title suit No 549 of 1913 
Plaintiff . A ft in hint 

Ram Ch Ghose, Puma Ch. Chatterjec 

and others 

M'ntha ftiit* ini nl of thf nit ant A o J. 

The defendant No. 1 in tho abotc case states as 
follows • — 

off U cUfmrd In a written statement court fee should 
to raid In tho wnttrn • Ulemrut on the amount for which »et off 
I. claimed 17 C I J 3,3 10 C W. N 133 centra.* C \V J. 17*. 
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(1) That the suit is barred b> limitation 

( 2 ) 

(3) 

Verification. 

For form* of Written Statements in English — 
~oe Bengali Appendix to Part I 
Petitions 

Every petition shall contain the name of the 
Court, names of the parties number and year of 
the suit and shall be drafted as follows — 

In the Court of the Subordinate Judge. 

24 Perganas 

Suit No 105 of 1902 

Plaintiff. Defendant. 


The humble petition of plaintiff m the 

above case 


Mo«t respectfully sheweth — 

(1) That 

( 2 ) 

(3) 


Your petitioner prays that the Court 

may be pleased to ( Prayer ) 

And your petitioner as in duty bound shall 
ever pray. 


Alipore | 

Date j 


Signatured 
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Note —For forms of English petitions sec Appendix to Part ir„ 
and for Bengali petitions sco Bengali Part 

Affidavits 

The affidavit shall contain the name of the 
Court names of the parties to the suit number and 
year of the ca^o and if there bo no ca«e the affidavit 
‘•hall be entitled ‘In the matter of the petition 

of o f — - - 1 Every affidavit shall be 

divided into paragraphs For hints for drawing up 
variou« hinds of affidavits and their models^See 
Chapter on Affidavits in Part 11(B) 

CHAPTER V. 

Issues When issues arise * 

Issues arise when a material proposition of fact 
or law is affirmed by one party and denied by 
the other 

Subject of a distinct issue 

Material propositions — arc those propositions 
of law or fact "hich a plaintiff must allege in order 
to show a right to sue or a defendant must allege 
In ordor to constitute In«s defence Each material 
proposition affirmed by one part} and denied by the 
other shall form the fii/jccl oj a dt<ttncf tswc (See 
Order MV | 

Kinds of issues. 

Issues are of two hinds— (1) Issues of fact, (2) 
Issues of law 

How issues are framed 

At the first hearing of the suit the Court, after 
reading the plaint and the written statement and 
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after such examination of parties as may appear 
necessary ascertains upon what material propositions 
■of fact or of law the parties are at \arianceand 
thereupon proceeds to frame and record the issues 
on winch the right decision of the case appears to 
depend No issues arise when the defendant makes 
no defence There should bo framed no issue on 
any point about which there is no dispute between 
the parties 51 Ind Cases 981 \\ lule framing issues 

the Court may refer to documents and to answers to 
interrogatories if anv 

Trial of issues 

The Court may at the outset try issues of law 
when it is of opinion that the case or a part thereof 
may be disposed of on the decision of such issues, 
otherwise oil the issues will be simultaneously tried 
at the hearing of the suit 

To enable a junior pleader to have an idea as 
to how issues arc ordinarily framed the issues which 
arise on some plaints and written statements have 
been given in the Appendix to Part I By reading the 
plaints and written statements he will be able to under 
stand how each issue has been framed It is expected 
that by carefully reading the pleadings and the issues 
given, a beginner will get a clear idea on the subject 
and will be able to frame issues in cases of more com 
plicated pleadings given in the Appendix to Part I 

It should also be noted that where proper issues 
have not been framed a party may apply under 
Order XIV, Rule 5 C P C to amend the issues or 
to frame additional issues or to strike out any issue 
that appears to have been wrongly framed and the 
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Court after hearing the other side may strike out_ 
amend or add issues on such terms as it thinks fit 
Object of framing issues 
The object is to enable the portion to cloarly 
understand what points thoy are required to pro\e, 
s> that theN may adduce necessary ewdonco at the 
time of hearing Stjad Mohamad v Fate Mohamad 
I L R 22 Col 324 P C Whore no issue is framed 
on a point, the point is considered to have been 
abandoned, 17 C W N 64 The Court has right to 
frame issues if necessary e\on after arguments 
V.de IG C L J 596 But issues should not bo in- 
consistent with the pleadings— 15 I 1 A. 81. A party 
cannot bo allowed to make out anew caso at the 
hearing of a suit winch ho did not sot forth in the 
pleading In time —25 C W N 554 (FC) 

If issues can be raised between conflicting 
defendants 

Issues ^should not bo raised and tried between 
co defendants See flhmjuan \ Dnkhinn 8W It J56 
Case of vague pleadings 
In such a case the Court inay call for further 
fitatomonts and then fratno issues Kader \ Qtntnda. 

I L It 17 Cal 840 at pago 848 

If different case is disclosed in evidence 
Tho Court will refuse to take notice of it till 
n proper issue is framed— 20 Bom 569 
Issues in rent suits 

E\cn if the defondant *ot« tip a title of a third 
p»rty, no issues need be raised on that point Lodn 
Mullah Kvh Da*. J. L 71 ft Cal 23S 
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Issue* in Easement suits. 

For this refer to I L R G Cal 394 P C. 

Issues from oral pleadings. 

The Court may frame issues on such pleadings 
though not mentioned in tlio written statement 
Scrrttartj of State \ Dipclunid, I. L R 24 Cal 30G 

Issue on Limitation if not raised in W, S 

No issue need be framed by Court on Limita- 
tion if it is not raised bv defendant in his W. S G 
C. \V N G41 

Can a defendant raise a new issue after plaintiffs 
case is closed ? 

If the effect of raiding such an issue is to re- 
open the whole case, a defendant cannot bo allowed 
to raise a new issue at that stage Hnji Sahoo 
\ 7 C W N GG5 P. C 

Issue of adverse possession — if required to be 
specifically raised. 

Where the plaintiff has failed to prove his 
alleged title but it is proved that ho has acquired 
title by adverse possession and no issue of adverse 
possession was raised — still the plaintiff can suc- 
ceed bandar i v. Madhoo, I L R 14 Cal. 592. 

Omission to frame an issue 

This is an irregularity — but if it affects the 
disposal of the suit on the merits — the Appellate 
Court may remand the ca«e for trial after framing 
necessary issue — 13 MIA 573 at page 583 See 
also 11 M. I. A 25 
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Whether appeal lies against an order refusing to 
settle an issue 

No appeal lies against such an order, Ebrafuni \. 
Fackruni'ta t I L R 4 Cal. 531, but this may be taken 
as a ground of appeal from the judgment and decree 
passed by the first Court. 

Parties may agree that certain issues of fact or law 
be decided by the Court 

(а) If on agreement to the ubose effect is duly 
executed and if the parties ha\c substantial inter- 
est in the decision of such question and if the 
sanio nro fit to bo tried and decided, the Court 
moj try those issues under Order XIV, Rule T of 
the C. P. Code and pass judgment accordingly 

(б) If tho parties state that they would abide 
bj such a decision no appeal lies against the judg- 
ment Blur Das \ Notun, CC \\ N 121-1 L K 
29 Col. 30C 

Issues in miscellaneous cases 

Issues may be raised in miscellaneous ca'c*- 
arising under sec 47 of the C P Code and nbo 
in other miscellaneous proceedings 

Inherent power of Court. 

The Court has Inherent poxser to frame issues 
for ascertaining tho truth upon points not raised in 
the pleadings of the parties , Xixtart v Mukhanlnl, 17 
IV. R 432 Read 1C C. L J. 59C whero i«suc was 
framed after arguments. 
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CHAPTER VI 

Filing of Document* and citing of witnesses 
Document* on which suit* arc based should 
he filed with the plaint* and a list of documents 
to be relied on should al**o be filed along with the 
plaint After i-*ucs are framed, a time is allowed 
hr the Court for filing documents and a date is 
fixed for hearing Every pleader should advise his 
client to file document* within the time allowed bj 
the Court otherwise a party may be highly pre 
judiced m case Borne important document be not 
subsequently accepted by the Court (See the case of 
Amarchand v Ram 18 \V R 515) Documents 
necessary for cross examination of any witness 
may be filed at any time (Vide Order 3 Rules 1 
and 2 of the C P Code ) & the Chapter on practi 
cal cross examination of witnesses (Part VI) 

In Suits on Khata Account* — Copy or extract 
of the Khata with the Khata should be filed with 
the plaint The Khata will be returned by the 
bead ministerial officer of the Court and the copy 
or the extract after examination will be kept with 
the record (Vide Gopal v Krishna I L R 22 Bom 
<571, but the original Khata must be produced at the 
time of hearing) Copy prepared by the ministerial 
officer does not require any stamp — Kasturv Fakma 
I L R 26 Bom 522 (8ee also hints given before 
plaint of such a suit in Appendix to Part I ) 

Rent suit* 

Same papers may be necessary m many suits 
The papers may be filed in one case and after the> 
trial of that case is over, the papers may be taken 

/ 
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back by furnishing copies or extracts cortificd by 
a duly authorised officer and then filed jn another 
case, see Chapter on “the Bengal Tenancy Act" 
and see flection 148 (fi) o! that Act 

Citing of witnesses 

After issues are framed parties should file do- 
cuments nnd tako steps for production of witnesses 
Vt itnesscs are cited by making an application to 
the Court (for form aco Part II) ulating their names, 
residences, occupations and l>\ filing process fees 
and depositing diet money and travelling expons- 
tv and by supplying the Court with duly filled 
up summonses to he served on the witnesses 
( I'xpenvefl allowed to witnesses have been given 
in Chapter IV of Part X 

Piy and travelling expense* of Government ser- 
vants should ordinarilj he deposited along with the 
apphcition for summons In case of Government 
servant one copy of suninionfl is served on the 
witness and another copy of the summons lias to be 
sent to Ins official superior. For tins no extra feo is 
charged. 

Warrant— If any witness does not appeftr after 
service of summon**, a party may got a w arrant of 
arrest for bringing the w itncss to Court by making 
an application for the purpose supported by an 
affidavit shewing that the witness was personally 
served with the summons and that the witness is a 
mttonal witness for proving ilio case [For form 
of affidavit see Part 11(B)) A party maj attach 
|>rut>ort{es of such a witness and then ask the 
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Court for punching the witness for disobeying its 
«ummon>> (31 C L J 363 ) 

Note — Ordinarily I fought under arrest do not 

•npport the party who gets then arrested 


CHAPTER VII. 

Procedure at ihe hearing of a suit 

After the Defendant files his defenco and issues 
arc framed, the parties take steps for the production 
of their oral and documentary evidence If any of 
the parties dies, then his legal representative applies 
within 3 months for substitution in placo of tho 
deceased otherwise the suit abates If a party is 
declared insolvent during the pendency of the suit 
tho Official Assignee or the Receiv er of tho insolvent’s 
estate is substituted in place of the insolvent 

Evidence how adduced 

On the day fixed if the parties are ready and tho 
Court has time to take up the case, tho regular trial 
of the suit begins The plaintiff has ordinarily the 
right to begin unless the defendant in Ins defence 
admits the facts alleged by the plaintiff and contends 
that either in point of law or on some additional 
facts alleged by the defendant, tho plaintiff is not 
entitled to any part of the relief which ho seeks. In 
such a case the defendant has a right to begin 

The party having the right to begin states his 
case and produces his evidence in support of the 
issues which he is required to prove When there 
are different sets of defendants, each set of defen~ 
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dants has a right to address the Court before any 
ovidence is taken (Vide I L K 29 Cal 32 ) In 
a bond suit where the defendant admits execution 
of the bond but denies receipt of consideration the 
onui is on the defendant and he has the right to 
begin (see the Privy Council case S i h Lai v Indro'jtt 
reported in 4 C W N 82) After the party having 
the right to begin closes his case the other part y 
state his case and adduces evidence Then the 
party who adduced evidence last addresses the 
Court, and last of all the Court hears arguments of 
the party who began the case In cases where there 
nre several issues and the burden of proving some 
of the issues is on the 2nd party the party beginning 
has the option of producing evidence on thoso issues 
or to reserve it by way of answer to the evidence 
produced by the other party In the latter case 
the party beginning may produce ev idence on those 
issues after the 2nd party has produced all his cvi 
dence and the 2nd party may then reply specially 
on the evidence so produced by the party beginning, 
but the party beginning will then be entitled to replj 
.generally on the whole case 

Evidence how recorded 

The cv idence of the witnesses is taken orally in 
-open Court In appealable cases the Judge records 
the evidence in the form of a narrative and after 
examination of each witness the evidence recorded 
is read over and explained to the witness and if 
necessary, corrections are made In non appealable 
caseQ only a memorandum of evidence is taken b) 
Judge When any question put to a witness /*> 
objected to by a party and the Court allows the ques 
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tton — the question, the answer and the objection are 
noted In a few ca*-c* the Court also takes note*? 
regarding the dcmcmour of witnesses while under 
examination. 

Documentary evidence— 30 years old document 
and secondary evidence 
Document^ produced at the trial are proved by 
witnesses who were present at tho timo of execution 
or bv witnesses who know the hand-writing of per- 
sons who wrote and executed the documents Docu- 
ments over 30 years* old are accepted m evidence 
without any proof provided they aro produced from 
proper custod> \\ here a document is not in posses- 
sion of a part}. lie calls for the original from the 
person in who«e possession tho document is, and if 
such peson fails to produce the original, secondary 
evidence of the contents of the document is adduced 
bj producing a certified copy of the document Con- 
tents of the copy arc read over to a witness who 
was present at the time of the execution of the 
original and if the witness soys that the original 
was executed in his presence the copy is marked as 
an Exhibit m the case (Vide 13 W. R 429) 

Ordinarily documents called for from a witness 
are tendered in evidence and proved — but the Court 
may accept a document produced by a witness — even 
though it had not been called for from him — 88 1 C 
498, (1925) Cal 1149. 

Unregistered documents 
Mortgage bonds executed after 1st January 1905 
must be registered , 12 I C 25 Permanent tenure 

* Thirty years must have been completed before tho docu i 
meat was Sled in Court 12 A L J 507 541 C 36S / 
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can be mortgaged only by registered document; 3 C. 
W N 499 Unregistered kobala for less than Rs. 100 
is no evidence of title and is not admissible in evi- 
dence -19 Cal. 623 F. B. (see observation of Garth, 
C J), 8 Cal. 597 at page 612 These documents 
must not be put in evidence and objection should be 
taken if any party would try to put in such docu- 
ments for marking as exhibits in any case 

Documents required by law to be attested 

A document (c. p, a Mortgage Bond, a Deed of 
Gift, or a Will) required by law to be attested by 
witnesses is proved by examining at least one attest- 
ing witness to such a document A mortgage bond 
can bo proved by evidonce of a witness not an attest- 
ing witness to the bond but in that case the mortgage 
lien created by such a bond cannot be enforced and 
the bond will be treated for all intents and purposes 
n« a simplo money bond. (Vide 1C W. N. 81 ; 6 C 
W. N. 395 , 26 Cal. 222 , 33 I. C 111 ) 

If the scribe writes the name of tho executant 
of the bond m the mortgage-deed and if the mort- 
gagor docs not put his mark — then the scribe cannot 
provo tho bond as an attesting witness 46 Cal. 522 ; 
26 C W. N. 256 The Patna High Court however 
has taken a different view— 20 C W. N. 677. Under 
certain circumstances — the scribe can he an attesting 
witnc a s 7 C. W. N 160 [Road an article on this 
subject in 26 C. W. N 42 (notes) see Part Vj. 

In an cxpnrtc case a mortgage bond may ho 
proved by a witness— though ho may not bo on 
attesting witness to the deed— Vide Act XXXI of 
1926. 
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Where Mortgage bond u admitted but attestation 
is denied by Defendant 

In -ueh a ra^-e inspite of Defendant's admission 
of the b nl PI tint ill lastoprove that the bond was 
-dult attested — 27 f \\ N 293 

Books of Account 

Books of ar counts kept in due course of business 
are used not oni> for he purpose refreshing memory 
but also as corr b raovc evidence of the statement 
made b\ a witness (Blot Ilonrj v Rainnnathtn 6 C 
\ 401) bu without independent corroborative 
evidcnce—a defendant can not be made liable upon 
the entries in an account book (See I L B 11 Cal 
407) except where the writer of sucli document is 
dead vide 16 C L J 24 

Document of which registration is compulsory 
A document which is required by law to be 
•registered is not admissible unless it is registered but 
an unregistered document, the registration of which 
is compulsory may be admitted in evidence for a 
collateral purpose i e to prove admission of liability 
on the part of the executant, to prevent a claim 
from being barred or for proving band writing etc — 
Man fjimtn Gurmul h, I L It 26 Cal 334 6 I C 346 
Registered documents must be proved in Court before 
they can be used in evidence and marked as an 
Exhibit Registration is not in itself proof of due 
execution of a document — Salt Mntnl v Kailash 
ILR 17 Cal 903 

Documents of boundary lands / 

These are not admissible for proving posses- 
sion,— 25 C W N 1022 f 
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Public documents 

In case of public documents, e g judgment, 
decree etc, certified copies aae admissible m evidence 
under sections 74 and 77 of the Evidence Act A 
plaint has been held to be a public document 
Mahomed Sah bwldin v Wedtjelbcrry 10 B L R Ap 
30 Maps and chitas prepared under the au hority 
of Government (17 OWN 193) Quinquennial 
Resistor (15 C L J 281) Loan Register of Bengal 
Bank (31 Ca! 284) are Public documents Maps & 
i hittn i showing allotments on partition may be accept 
ed in evidence— even though not registered 47‘I C 
159 Census Register is not a Pubhc Documont — G 
Bom L R 535 

Documents executed by Pardanashin ladies 

Onus of proving such documents is heavy on the 
party who seeks to put m such documents m evi- 
dence, 25 C W N 942 (Mukhcrjee J *s Judgment) 
It must be proved that the lady executing tbo docu 
ment had independent advice, — 26 C W. N Read 
11 M I A 28 See Part V(A) 

tampered documents 

If the Court thinks that a document has been 
tampered with in material parts it can reject such 
a document Mahcth Chandra \ Lamim Ktiman, 

1 L R 12 Cal. 313 but alteration mado in good faith 
after execution of tho deed to carr> on the original 
intention of the parties docs not utiate tho deed— 25 
C L.J 155 

Rej'ected document. 

Such documents are returned to tho party at tho 
time of trial and a pleader is bound to tako back 
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document*- filed bv him and which ha\e not been 
admitted in evidence 

After evidence of both parties i« closed and 
arguments arc heard the Court delivers judgment as 
noted before 

Expert Evidence 

I* rpert witnesses have sometimes to be called 
fir proving handwriting but such evidence lias to 
be t ikon with considerable caution as such a witness 
has a tendency to supp >rt a party who calls him 
04 I C 254 2 A L J 444. 2 Lahore L J ItO 

CHAPTER VIII 

Proceeding nfter decree and execution 

Mortgage decrees —By this decree a tunc is 
allowed to the judgment-debtor for paying off the 
decretal amount If such amount or an\ part there 
of remains unpaid the decree holder may file an 
application supported by an affidavit, (for form of 
application and affidavit see Part II (3)) for making the 
decree absolute stating that the sum mentioned in the 
application is due * Thereupon a notice may he 
issued on the judgment debtor to shew cause why 
the decree shall not be made absolute The judg- 
ment-debtor may appear and state that he has satis 
tied the decree If on enquiry by the Court it is 
found that any amount i« due under the decree the 
Court will pass an order making the decree absolute 
for the amount due The judgment debtor, if he is 
dissatisfied with the order, may prefer an appeal. 

* If heirs of mortgagee decree holder seek for personal decree— 
they musk produce succession certificate 12 C W N 145 
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if no appeal is preferred or if such appeal is dis- 
missed, {he decree holder may apply for sale of the 
mortgaged property After the property is sold the 
decree holder will get his dues out of the sale pro 
ceeds and the balance, if any, will be paid to the 
judgment-debtor If, on the other hand, the sale 
proceeds bo not sufficient to satisfy the decree, the 
decree-holder if he is entitled to proceed against 
other properties of the judgment debtor (i e if hts 
personal remedy against the judgment-debtor was 
not barred at the time of the institution of the suit) 
may apply for a personal decree against the judg 
nient-dcbtor and if the Court is satisfaed that the dec- 
ree holder is entitled to a personal decree, the Court 
will grant such a decree and the decree holder may 
then realise his dues by sale of other properties, if 
an}, of tho judgment debtor [For other particulars 
regarding mortgage decrees sec Order XXXIV C. P. 
Code ) 

Partition suit — After preliminary decree is 
passed (and if any party does not appeal from the 
said decree or after disposal of such appeal, if any), 
the Court issues a commission for partitioning the 
properties in suit in terms of the decree, between 
the parties to tho suit A. Commissioner will 
thon measure tho properties, prepare plans and make 
valuations and will submit his report, partitioning 
the properties as directed by the Court The aggriev- 
ed part} ina} file objections to the CommissvonerV 
report and after disposal of such objections, final 
decree n\ drawn up In terms of the original or modi 
fled report\as the case may be An aggrieved party 
mav appea\from tho final decree 
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Partition suit — if costs of Commissioner be not paid 
after preliminary decree— its result 

Keen if the Commissioner*! cost be not paid the 
Court has no power to dismts* the suit The case, 
howeter can be disposed of re**er\ing liberty to 
plaintiff to ha*e (he case restored on the list on pay- 
ment of all co'ts of court fee stamps paid in the case 
which mas he forfeited to Government as a penalty 
for plaintiff's negligence and plaintiff may be debar- 
red from executing the preliminary decree as to 
'«st» against defendant unless the forfeited court 
fees ho paid It his been distinctly laid down by 
their Lordships of the Pmy Council that the Court 
ha*, no jurisdiction to dismiss the suit under the 
circumstances 29 C IV N 391 P C Many Courts 
fail to follow tins procedure and so the pleaders 
should draw the attention of the Courts to the said 
Privy Council ruling 

Account suit— After preliminary decree (if a n 
appeal be preferred then after the disposal of such 
appeal) a commission is issued for adjustment of 
accounts Die Commissioner submits his report 
after taking accounts and subsequently a final decree 
is draw-n up after hearing objections to the report , 
if any. An appeal lies from the final decree 

[For Procedure before an Account Commissioner 
*=ee Chapter IX on Commissions ] 

Title suit — Decree-holder may get possession of 
the property to which hts title has been declared or 
•of which he has been ordered to recover possession 
Decree holder will have to apply for execution of / 
4he decree (See form in Part II) and an officer of the/ 
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Court will be ordered to deliver possession of the 
property to the decree-holder m terras of the decree. 
Decree-holder may realise his costs by attachment 
and sale of moveable or immoveable property of the 
judgment debtor 

Money decree — The decree-holder will have to 
apply for execution of the decree in the prescribed 
form He will have to state how he proposes to get 
his decree executed t o cither by attachment or sale 
of judgment debtor’s m<?> eable or immoiable pro- 
perty or by arrest and imprisonment of the judgment- 
debtor 

Execution of decree — Court by 
which decree may be executed. 

The Court which passed the decree or the Cotirf 
to which a decree is sent for execution may execute 
n decree 

Transfer of decree. 

A deer oo may bo sent to another Court under 
section 39 of the C P. Code — if the judgment-debtor 
voluntarily resides or carries on business or per- 
sonally works for gam within the local limits or 
jurisdiction of such Court or if the judgment-debtor 
has no property, within the jurisdiction of the Court 
which passed the decree, sufficient to satisfy the 
decree but has property, within tho jurisdiction of 
Brother Court. The Court w hen transferring a decree 
to another Court states tho amount duo under the 
decree In tlio usual certificate. The Court receiving 
the decree shall certifj to the Court which passed 
tho decree the 'fact of its execution and its result 
{Vulo Order XXI) 



C I\ 1L COl lit 1 RICT1CL 


53 


Mode of transfer 

If both the Court* are in the game district the 
decree mat be directly ‘■ent to the other Court In 
ca«c the two Court* arc in different districts the 
Court which parsed the decree shall send it under 
Rule \ Order XXI of the C P Code through the 
District Court of the district in which the decree is to 
be executed The Court shall send (I) a copy of the 
decree (2) a certificate stating the amount due under 
the decree, f3) a certificate that decree has not 
been executed or if executed a copy of the order 
< f • x> rutinn 

An application for execution*. 

Under Rule 11, Order XXI of the C P Code, 
e\er> application for the execution of a decree shall 
be in writing, signed and verified by tho applicant 
or some other person proved to the satisfaction of 
the Court to be acquainted with the facts of the case 
and shall contain in a tabular form tho following 
particulars namely, 

(a) the number of the suit , 

{Jj) the names of the parties , 

(c) the date of the decree , 

(tl) whether any appeal has been preferred from 
the decree , 

(<) whether any, and (if any) what payment or 
other adjustment of the matter in controversy 

*Note— An application for execution of a decree cannot 
ordinarily be amended Fife 22 C W N 542, Read I L R 17 
Cal 631 F B 



54 


PART I CHAPTER VIII 


has been made between the parties subse- 
quently to the decree , 

(/) whether any, and (if any) what previous appli- 
cations have been made for the execution of 
the decree, the date of such applications and 
their recults , 

(7) the amount with interest (if any) due upon 
the decree and other relief granted thereby, 
together with the particulars of any cross- 
decree whether packed before or after the date 
of the decree sought to be executed , 

(A) the amount of the cost*, (if any) awarded , 

(1) the name of the person against whom execu- 
tion of the decree is sought , 

(3) the mode in which the assistance of the court 
is required, whether 

(1) by the delivery of any property specifically 
decreed , 

(2) by the attachment and sale or by the cate 
without attachment of any property » 

(3) by the arrest and detention m prison -of any 

person, 

(4) by the appointment of a receiver, 

(5) otherwise, as the nature of the relief granted 
may require 

If required by Court a certified copy of the decree 
will have to be filed 

When an application is made for attachment of 
immoveable property belonging to the judgment- 
debtor it shall contain at the foot a description of the 
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propertr and extent of the judgment-debtor's interest 
in the ‘irac 

No!r [For ferra of r^titioa ftc •’art II and C P Code 
Schedule I Appendix F So 61 

Joint decree-holders 

Anv one or all the decree-holders may apply 
for execution The Court passes an order under 
Rule li Order XXI of the C P Code protecting the 
interest of all the decree holders, if all the decree 
holders do not joint!} applv for execution 

Application by transferee 

If a transferee of a decree applies for execution 
notice of the application shall ha\e to be given to the 
transferor and the judgment-debtor before actual 
execution of the decree 


Notice 

Where an application for execution is made («) 
more than a year after the date of the decree or (6) 
against the legal representatives of a party to the 
decree the Court under Rule 22, Order XXI of the 
C P Code issues a notice to the person against whom 
the execution is applied for, requiring him to show 
cause why the decree shall not be executed If no 
objection is made or if the objections made are 
disallowed the Court shall order execution of the 
decree 

Cross-decrees or cross-claims in the same decree. 

Execution is allowed for the amount due afU. 
allowing set off See Rules 18, 19, Order XXI / 
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Simultaneous execution 

Execution at the same time against the person 
and property of the judgment debtor may be refused 
by Court 

Stay of execution 

Execution may be stayed by an order of the 
appellate Court or the Court executing the decree 
may stay execution under Rule 26 Order XXI 
upon sufficient cause being shewn (For form of 
application and affidavit see Part II ) 

Mode of execution 

Decree for payment of money — may he exe 
cuted by arrest or imprisonment of the judgment 
debtor Decree for specific moveable i may be exe 
cuted by actual seizure or by the mode prescribed in 
Rule 31 Order XXI Decries for specific performance , 
for restitution of conjugal rights or for an injunction 
may be enforced in cases of wilful disobedience by 
detention of the J D m the civil prison or by 
the attachment of his property The property so 
attached may be subsequently sold if the disobe 
dience continues vide Rule 32, Order XXI For 
mode of execution of a decree for e r ecution of document 
or endorsement of negotiable instruments see Rule 34 
Order XXI The Court may execute and register 
such document whenever necessary 

Decree for immovable property— is executed 
by delivering possession of the property m terms 
of Rule 35, Order XXI "Where such property is in 
possession of a tenant not a party to the decree the 
Court shall order delivery to be made bj affixing a 
copy of the warrant in some conspicuous place of 
the property, — vide rule 36 Order XXI 
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Arrest 


The IJ H frhall deposit subsistence allowance 
of the J I) at the timo of praying for arrest 


Where the J D may be discharged 
If the J D appears and *-atisfies the Court that 
he is unable from poverty or other sufficient causa 
to satisfy the decree the Court may under rule 40, 
fJrder \\I make and order disallow mg the appli- 
cation for arrest or if the J D is brought under 
arre»t the Court may direct his release (for rules 
for attachment of moveables see Appendix) 

Note —ft u n t compcUnt to a Court in execution of a decree 
for money to attach a debt p3>abletoa judgment debtor outside 
• be jurisdiction of a Court by a person not resident within the 
jurisd etion of the Court 22 C W N ICO 

Attachment is elective even though notice of attachment 
»» not served upon the J D 40 I C 102 

Attachment of debt, salary, decree 
Debt, share and property not in possession 
of the J D are attached under rule 45, Order XXI 
of the C P Code by affixing a copy of the order 
m the Court house and sending another copy to the 
Person in whose hands the properties are Judgment 
debtors share m a moveable property may bo 
attached under Rule 57 by issuing a prohibitory 
orde- on the J D 


Attachment of salary— is effected Under Rule 
48 by communicating the order to the disbursing 
officer , 

N B — Property belonging to a partnership firm shall not bo/ 
attached or sold In execution of a decree against any individual 
partner but a decree against a firm may be executed by attachment 
of property belonging to the firm (see Rules 43 and 50) / 
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Negotiable instrument 

If not in Court or in the custody of a public 
officer, attachment shall be made under Rule 51 
by actual seizure, if in the possession of a Court 
attachment shall be made by a notice to the Court. 

Decree 

A decree in favour of a J D may be attached 
under Rule 53 by issuing a notice to the Court which 
passed the decree, whore the decree was passed 
by the same Court, attachment may be effected by 
recording an order to that effect The J D of the 
decree attached shall be prohibited by an order 
from making any payment to the D H of the decree 
attached 

Note —Agriculturist s homestead cannot be attached or sold 
in execution of a mortgage decree , but it cau be sold if the home 
stead appertains to his holding 11 I C 646 F B A property 
sought to be attached must bo in existence 25 C L J 595 

Attachment and gale of immovable property * 

If the property sought to be attached be immov- 
able property a peon will go to the spot with the 
writ of attachment and fix a copy of the order on 
the property and proclaim the order by beat of drum. 
The judgment-debtor is prohibited by the order of 
attachment from selling the property or disposing 
of any interest in the same. Any alienation by the 
judgment-debtor aftor attachment will be null and 
void After due proof of attachment is adduced 
before the Court by filing required affidavits of the 
peon and the identifier, the Court will pass orders 

• Some High Courts require a certificate from the Sub Regis- 
trar about J D s subsisting interest In the property before attach- 
ment, (See General Appendix Fart X ) 
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for *ale of the attached propcrt\ and will i«**uc 
regular «ale proclamation to be pencil on the pro 
perty and in the Court premise* A date will be 
mentioned in the proclamation for sale of the 
property and the property will be sold on the d\te 
fixed, bv the Nazir of the Court The decrc-holder 
with permi'-'ion of the Court may bid at tho sale 
The purchaser will be required to pay 25 p c of the 
purchase money on the dav of sale and the balance 
within 14 days In case the decree holder purchase* 
the property at a sum less than the amount duo 
under the decree ho is not required to doposit ant 
tnonej but he must pay the prescribed salo fee 
(See the Chapter on Process Fees in Part X) 

Effect of attachment 

Attachment does not create any title of D II 
to the propertj but it dimply ere itos a lion or oharpo 
over the property for a sum duo to D II 2‘* 
CIJ 595 

When attachment is effective 
It is effect we after the land is actually attached 
at the spot Vide 42 Mad 844 

Effect of private sale after attachment 
buch sale is void only as against tho attaching 
decree holder but is good against othors — 33 C 
LJ7 

Removal of attachment * 

Ihe attachment shall be deemed to be withdrawn 
after satisfaction of tho decree (Rule 55) or shall 

*Noie —If a sal" ia set aside th<* attachment is revived and fresh 
attachment is not necessary 3 P L J 310 Attachment is abo 
revived when tin* decree of the first Court set aside in first ajpeal 

«s restored by tho High Court 33 C h J 201 48 I C 386 
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Negotiable instrument 

If not in Court or m the custody of a public 
officer, attachment shall be made under Buie 51 
by actual secure, if in the possession of a Court 
attachment shall be made by a notice to the Court. 

Decree. 

A decree in favour of a J D may be attached 
under Rule 53 by issuing a notice to the Court which 
passed the decree, whore the decree was passed 
by the same Court, attachment may be effected by 
recording an order to that effect The J D of the 
decree attached shall be prohibited by an order 
from making any payment to the D H of the decree 
attached 

Noie — Agriculturists homestead cannot be attached or sold 
in execution of a mortgage decree , but it can be sold if the home 
stead appertains to his holding 11 I C 646 F B A property 
sought to be attached must be in existence 25 C L J 595 

Attachment and sale of immovable property * 

If the property sought to be attached be immov- 
able property a peon will go to the spot with the 
writ of attachment and fix a copy of the order on 
the property and proclaim the order by beat of drum 
The judgment-debtor is prohibited by the order of 
attachment from selling tho property or disposing 
of any interest m the same. Any alienation by tho 
judgment-debtor after attachment will be null and 
\oid After due proof of attachment is adduced 
before the Court by filing required affidavits of the 
peon and the identifier, the Court will pass orders 

• Some High Courts require a certificate from the Sub Regis- 
trar about J D’s subsisting interest In the property before attach- 
ment (See General Appendix Part X ) 
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for « lie of the attached propertt and will is««e 
regular •■ale proclamation to be sorted on the pro 
perty and in the Court premises A date will be 
mentioned in the proclamation for sale of the 
property and the property will be sold on tho date 
fixed, by the Nazir of the Court The dccre-holder 
with permission of the Court may bid at the sale 
The purchaser will be required to pay 25 p c of the 
purchase money on the daj of *-alc and the balance 
within 14 days In case the decree holder purchases 
the propertx at a sum less than the amount due 
under the decree he is not required to deposit anr 
monej but he must pay the prescribed sale fee 
(See the Chapter on Process Fees in Part A) 

Effect of attachment 

Attachment does not create any title of D II 
to the property but it simply creates a lien or charge 
over the property for a sum due to D H 25 
C I, J 595 

When attachment is effective 
It is effecti e after the land is actually attached 
at the spot Vide 42 Mad 844 

Effect of private sale after attachment 
Such sale is \oid only as against the attaching 
decree holder but is good against others— 33 C 
L J 7 

Removal of attachment * 

The attachment shall be deemed to be withdrawn 
after satisfaction of the decree (Rule 55) or shall 

'Note —If a aal<* is set aside the attachment is revived and fresh 
attachment jg not necessary 31 L J 310 Attachment is also 
revived wbeo the decree of tho first Court set aside In first appeal 
b restored by the High Court 33 C L J 201 48 I C 386 
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cease when the execution case is dismissed for decree 
holder s default (Rule 57) 

V B — For claim to attached property resistance to exec at on 
and other proceed ngs in execution and rulings— see Part II 


CHAPTER IX 

Commissions 

Following kind 4 ! of commissions are ordinarily 
issued by Civil Courts 

(1) Commission for examination of an absent 

witness \ 

(2) Commission for local investigation 

(3) Commission to examine accounts 

(4) Commission for partition of properties 

Commission of the first kind is issued under 

Order XXVI Rule 4 and of kinds 2 to 4 under Order 
WVI Rules 0 to 12 

Class I — When a witness is unable to attend 
Court or is a paidanaihin Indy Commission under 
thi9 heading is obtained by making an application 
to tho Court supported by an affidavit (For forms of 
petition and affidavit see Part II) Tho Comnus 
sioner records the evidence of tho witness in the 
language it is gisen and submits a report stating 
that he has executed the commission as directed 
by tho Court The Commissioner should ordmarilv 
attend the house of the witness for his or her 
examination Commission of this kind is ordinarily 
i sued to pleaders of the Court Commission may 
be sent to some other pleader of another Court when 
the witnoss docs not reside within the jurisdiction 
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of the Court which ismics the Commission. A h«t 
of pleader*- willms to execute Commissions is anually 
published by the High Court*- It must, however, be 
remembered that where a witness resides outside the 
limit fixed bv Orders 16 and 19 the Court bus no dis- 
cretion but lo issue commission for examination 
of Mich a mtne«« 46 Mad 574 
Pardanashin ladies— Examination on Commission. 

An enhphtened Hindu lady though she appears 
m public can claim the privilege of being examined 
on Commission 22 C W $ 174 A woman does 
not cease to be pnnJanu^m because she on another 
occasion was compelled to appear before the public 
22 C W N 197 

Note — Ii frequent!} happens that advantage is taken by the 
pleaders before a Commissioner and cross examination of the 
witm s-> i» unnecessarily prolonged The Court may in such a case 
on the application of the party taking the Commission pa«s an 
ordtr limiting the turn of cross examination Surya Prosad v 
Standard Life Inaurnnce Co I L R 30 Ca! G25 Tho Courts 
teif-rally condemn long examination of witnesses vide 
1917 Pat 21G Evidence taken on commission forms a part of 
the record even though not formally tendered 3G Cal 566 13 

C \\ N 525 see <onlra 9 C W N 794 

Note —As to the definition of the word pardanaihin refer 
to the Privy Council case reported in 33 Cal 773 P C 

Case II. — When a party considers that by relay- 
ing any recognised Map or Chitta (e y. Thakbust 
Map or Chitta) and by measuring tho disputed land 
m suit with reference to the Map or Chitta, ho may 
shew that the land belongs to him, he may apply 
for local investigation When the disputed land 
is a small strip and its possession cannot be Conve- 
niently proved by oral evidence or where after decree 
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the land may not be properly identified at the time 
of execution, a party may in such cases apply for 
local investigation In a case where the area of 
disputed land is in dispute, a Commission for measure- 
ment of the land may bo prayed for. The application 
for local investigation should be made as early as 
possible after settlement of issues In some suits 
it happened that the parties failed to prove their 
true claims as they did not apply for local mves 
tigation If the application for local investigation 
is granted a proceeding will bo drawn up by the 
Court and the same will be sent to the District 
Judge for nomination of a suitable Commissioner 
(c 1 7 a Survey-passed Pleader or a registered Amin) 
on the party’s depositing necessary costs in Court 
Note —In a case of relaying maps the pleader accompanying 
the Commissioner must insist on a correct starting point being 
fixed in the locality otherwise the Commissioner will arrive 
at a different and wrong conclusion The Commissioners are 
ordinarily authorised by the Courts to take evidence whenever 
necessary and the unsuccesful party as a matter of right cannot 
adduce evidence before the Court which he might adduce before 
the Commissioner Vide — Gtrtak Chundrr v Soaht Sekhaf, 
4 C W N 631 (P C ) 

Value of Commissioner’# report 

Great weight is attached by the Court* to the 
reports of the Commissioners and in fact it is common 
experience that most of the cases are decided accord- 
ing to such reports Vide Jlatnqopal v. Gordon 
14 M I A 453 

Objection to Commissioner’s Report. 

Such objections, if any, should be filed soon 
after the report is submitted The Court will enquire 
into such objections —vide Abdul v. Campbell 8 V,’. 
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I? 172 When a party think- that the Commissioner 
should be examined to explain his report and map, 
the Commissioner should he summoned for the 
purpo-c If nece«ear\ the Commissioner may |>e 
crosv examined touching hi* defects 27 I A 117 

Class III — When prchmtnar} decree is passed 
by a Court directing that accounts betaken, ihe Court 
issues Commission of this cla— The Commissioners 
tn manj cases fail to adopt the proper procedure 
and the Commissions are unnecessarily prolonged 
So it I- necc-sarj for pleaders appearing before an 
account * omimsBioner to know the proper procedure 
to be followed— For this carefully read Afai/nmdv 
Nastbm 24 W R 70 and Hart Hath v Krtthua Kumar 
I L R 14 Cal 147 (P C) The last case is very 
important A Commissioner can decide questions 
of law that maj be raised before him 41 Bom 719 

Class IV This Commission is issued m a case 
■where preliminary decree is passed ordering 
partition to be effected m terras of the decree This 
Commission can he issued by the Court to qualified 
persons without referring to the District Judge 

N B — For partition of joint family dwelling house read 
the Partition Act IV of 1693 If the dwelling house be small 
the Court can give the property to any of the parties even after 
the Commissioner had partitioned the same fhramoni Dasi v 
Kadha-Charan SOWN 128 

Note —Suit for partial partition of properties belonging to the 
parties is not maintainable (see 6 C W N 614 P C and8C L K 
367) If preliminary decree for partition is passed in such a case 
an appeal should be filed from the judgment and decree and an 
•order for staying proceedings before the Commissioner should be 
obtained from the appellate Court Formerly a Partition com 
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mission had to be issued to more than one Commissioners 29 Air 
235 But this is no longer the law after amendment of tho section 

Assessment of fees of a Commissioner appointed 
to measure land and make local investigation : — 
The Court which appoints the Commissioner is the 
proper Court to settle the fees — The District Judge’s 
intervention in such a case was held to bo improper, 
23 C W N 295 


Fees of Commissioners in Bengal 
Pleader Commissioners get fees at the rato of 
Rs 4 per witness in MunsifT s Court and Rs 10 per 
witness in Courts of District Judges Sub Judges 
and Small Cause Court Judges for examination of a 
witness Fees at the aboie rites per diom are 
allowed to pleaders who are appointed Commissioners 
for examination ot accounts 


In cases of local investigation and partition 
Commissioners appointed ordinarilv get foes at tho 
following rates 


Survey passed pleader 
Executive Engineers 1 
Assistant Engineers f 


MunsifT Courts Other Courts 
Rs 8 per diem Its 1G per diem 
Rs 30 ppr daj in all t ourts 


Sub Engineer Rs 20 to Rs 15 per day m all Courts 

Overseers (Graduate) Rs 5 

Apprent ce Rs 2 to Its 4 

Amin Rs 4 

Note —Besides fees Commissioners get travelling allowance 
at the prescrled rates The Courts have d scretion to allow fees 
ot h gher rales where superior expert knowledge is required 
Judicial officers holding local Investigations In cases tried by them 
get only travelling allowance The scale of fee* of commissioner * 
m different in different Province^ (See Part X) 
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CHAPTER X. 

Arbitration — Appointment of Arbitrators. 

Where in any suit all tbe parties interested 
a^ree that any matter in difference between them 
'•hall be referred to arbitration, they may, at any 
time before judgment is pronounced apply to the 
Court for an order of reference to arbitration 
and the arbitrators shall be appointed as may be 
agreed upon between the parties 

Order of reference by Court. 

The Court shall, by order, refer to the arbitrator 
the matter in difference which is required to bo 
determined and shall fix a time for the making of 
the award , and during this time tho Court shall 
not deal with the subject-matter in suit On suffi- 
cient grounds the Cour. cm extend the time for 
the making of the award. 

How award to be made. 

The arbitrators shall record their decision in tho 
award and sign and file it in Court together with 
any deposition and documents which have been 
taken and proved before them. The Couit shall 
intimate the parties that the award has been filed. 
Objection to Award 

Parties may file objection to the award within 
10 days from the date of the filing of the award 
Correction of Award. 

The Court may by order, under Rule 12 of the 
Second Schedule of the C. P. Code, modify or correct 
■an award — 
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(1) Where it appears that a part of the award 
is upon a matter not referred to arbitration 
and such part can be separated from the 
other part and does not affect the decision 
on the matter referred or 

(2) Where the award is imperfect in form or 
contains any obvious error which can be 
amended without affecting such decision or 

(3) W here the award contain* a clerical mistake 

or an error arising from an accidental slip 
or omission 

Where the aivard may be remitted 
The Court may remit the aw ird or any matter 
referred to arbitration to the reconsideration of the 
«amc arbitrator or umpire upon such terms as it 
thinks fit {Vnlr Rule 14 Schedule II of the C 
F Code ) 

(n) Where the award has left undetermined anv 
of the matters referred to arbitration or where it 
determines any matter not referred to arbitration 
unless such matter can he separated w ithout affecting 
the determination of the matter* referred 

(?) Where the award is «o indefinite a* to be- 
incapable of execution 

(c) Where an objection to the legality of the 
award 1 * apparent upon the face of it 

Grounds for setting aside Award 
(1) An award remitted becomes void on failure 
of the arbitrator to re consider it But no 
award shall be «-et a«idc except on the following 
grounds namely — 
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(u) Corruption or misconduct of the arbitrator 
or umpire 

(O Either partv having been guilty of fraudu- 
lent concealment of anv matter w Inch he ought to 
have disclosed, or of wilfully misleading or deceiv- 
ing the arbitrator or umpire 

(<) The award hav ing been made after the issue 
of an order b> the Court superseding the arbitration 
atid proceeding with the amt or after the expiration 
of the period allowed hv the Court or being other- 
wise invalid 

(2) Where an awarl 1 ecomes void or is set aside 
under clause tl) the Court shall make an 
order superseding the arbitration and in 
such case shall proceed with the suit under 
Rule 15 Schedule II of the C P Code 
Judgment and decree 

\\ here the Court see*- no reason for remitting or 
setting aside an award it shall proceed to pronounce 
Judgment according to the award and upon the 
Judgment pronounced a decree shall follow 

Appeal 

\ > appeal shall I e under Rule 16 Sch If of the 
t P Code from such decree except in so far as the 
decree is in excess of or not in accordance with 
the award 

Arbitration without the intervention of Court 

Where any matter has been referred to arbitra- 
tion without the intervention of a Court and an 
award has been made thereon, any person interested 
in the award may apply, (under Rule 20 Soli II 
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oftheC P Code) to any Court ha\mg jurisdiction 
over the subject matter of the award that the award 
be filed m Court 

Filing and registration of application as a suit 

The application shall be in writing and shall be 
numbered and registered as a suit between the appli 
cant as plaintiff and the other parties as defendants 
N B —The application shall be stamped as a petition md 
does not require ad valorem court fees as m the case of a plaint 

Notice 

The Court shall direct notice to be given to the 
parties to arbitration other than the applicant 
requiring them to show cause within a time specified 
why the award shall not be filed 

Judgment and decree 

If the Court is satisfied that the contents of the 
petition are true and that an award his been lawfully 
made, the Court shall pass judgment and decree 
according to the terms of the award 

Appeal 

hio appeal shall lie from such decree except in 
so far as it is in excess of or not in accordance with 
the award 

Rulings 

Reference — how to be made ? Reference is ordi 
narilj made in writing and tbo document referring 
to arbitration is chargc&blc with stamp duty but oral 
reference to arbitration can as well be made 30 M L 
J 6? and 20 C W N 137 P C , 30 All 32 Hut 
according to Cal H Court application for reference 
to arbitration must be made in writing 4 C W N 92 
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All parties must join 

Ml the parties rau*t join in an application for 
appointing arbitrators Ttnkoun/ Dn/\. Fnl tr Chand, 

I L. B. 30 Cal 218-7 C. \V N 180. All persons, 
e\on those not appearing or contesting, but interested 
mu-t join in the reference— 21 C. W N. 387; 44 M 
!, .1 359 , 1923 (Pat ) 225 

If all parties do not join. 

The proceeding; is irregular 0 hut am Jilam v. 

Muhammad Ahm,d % GC W N 226 P.C 

Appellate Court— if it can refer to Arbitration 

The parties ma> apply in appellcte Court also 
f >r referring the ca«e to arbitration. Phui/uan Das 
\ \ ii nd Lid, I L H 12 Cal 173, 7 All 523 
Pleader of party— if can be appointed Arbitrator. 

A pleader of one of the parties to the suit should 
not be appointed arbitrator. Kali Pro<>ono \ Rajam 
Kant, I. L R 24 Cal. 141 referred to in G C W. N 255 

Execution proceeding — Dispute in execution 
proceedings can he referred to arbitration. 42 
I C 4G7 

Can a pleader refer a case to Arbitration ? 

No, unless specially authorised — 23 C. W. N 
200 notes. 

Revocation of Arbitration 

Ordinarily should not be allowed unless there 
l»p \ery good reason Pestonjec v Mornockjec, 10 
\V. ft 51, P C. 

If the arbitrator is indebted to one of the partie° 
or is an ammuktear of a party and if this was r 
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known to the other party at the time of reference 
«uch party may get the order of reference cancelled 
Mahomed Wahuluddin v Hah man I L R 29 Cal 
278*6 C W N 235 

Death of a party after application for reference 
to arbitration — If the right to sue survives then the 
case may be referred to arbitration on the strength 
of the application of the deceased 33 All 645 

Can a suit be withdrawn after reference to 
arbitration ?— No Plaintiff may withdraw from the 
suit but no permission can bo given to Plaintiff for 
instituting a fresh suit 9 All 163 , 7 C W N 16S 

An order of reference may be cancelled if tho 
arbitrators make unreasonable delay Ct h >! v 
Dtcoda I LB 17 Cal 200 

Presence of all the Arbitrators at all meetings — 
All tho arbitrators must be present at all meeting 
especially when something important is done— A«m/i 
Ram \ Fnletr Cl (ltd, T L R All '523 see also 
Valet Chtml\ Qaund Chan Ira 2( L I Cl Read 
14C L J 143 anil 22 C W N 3l>l 

Extension of time — The Court can extend the 
time for submission of award e\on if tho tune 
originally allowed majha\e expired —/? mi Mono! tr 
\ Lai lit /art I L R 14 All 343 See ILK 
10 All 137 

Filing of award— time allowed by Court — Aw ard 
must he made and signed within the time allowed 
but tt may reach the Court after the time allowed 
expires —A ttuluUah v Mahamtl Kur , I L R 
27 All 459 
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Notice of the filing of the award —Notice should 
be given to the pirtic«- Ranqn Saint \ Mat hu Saun, 
1 L R 11 Mad 144 

Misconduct of Arbitrator —Can it be waned >— 

— 14 C L 1 1SS Does an erroneous decision on 
a point of law vitiate the award ? — No — 21 C L J 
273 19 ( \\ N* 948 

Time of Objection — Objection should be filed 
within 10 days. kahj Dtit/\ •imbica Charon, 

*>C \V N 813 

See Art 158 of the Limitation Act — and 18 C 
W N. G2G-I8C L J 35 

Noif —In computing 10 days— time necessary for taking copies 
should be excluded Ohulam Jhiluni v Vuhammed Ahmed 
OC W N 2JCP C 

Can arbitrators review their decision 7 — Func- 
tion* of the arbitrators cease on filing the award 
and they canno* subsequently alter their decision or 
review the same hullo San/ v Dot id Bahathn, I L R 
9 Cal 575, Read 14 C L, J 188 and 49 I C 522 (Pat ) 

Private award if not filed in Court — A private 
award is valid without being enforced by Court. 
Moles C ho who v Bataram , GW R 94 

Suit on private award — A suit to enforce a private 
award ib maintainable Brt/ Mohtin v S/nam Saujh, I 
L R 24 All 164 But if the arbitrators acted beyond 
their power the Court cannot amend the award nor 
send the award to arbitrators for re-consideration 
Mustafa v Ful/t I L R 27 All 526, 

Limitation for filing award — A private award 
can be filed within 6 months from the date of the 
award under the Limitation Act. < 
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CHAPTER XI. 

INJUNCTION. 

Temporary Injunction when granted 

I When in any suit it is proved by an affidavit 
or otherwise (For form of affidavit Bee Part V) — 

(а) That the property in dispute m a suit is in 
dancer of being wasted damaged or alienated by any 
part} to the suit or wrongfully sold m execution 
of a decree, or 

(б) That the defendant threatens or intends to 

remove or dispose of his property with a view to 
defraud his creditors, • 

Tho Court may (undor Order XXXIX, Rule 1) by 
order grant temporary injunction to restrain such 
act or moke such other order for the purpose of 
staying and preventing the wasting damaging, 
alienation sale, removal or disposition of tho pro 
perty as the Court thinks fit. until the disposal of 
the suit or until further order. 

II In any suit for restraining tho defondanc 
from committing a breach of contract or other injury 
of any kind whether compensation is claimed in 
tho suit or not, tho plaintiff may at any timo after 
commencement of the suit and either before or aftor 
judgment apply (under Rule 2, Order XXXIX, 
CPC) to tho Court for a temporary injunction to 
restrain the defendant from committing the breach 
of contract, or injury complained of, or any breach 
of contract or injury of a like kind arising not of 
tho same contract or relating to the some property 
or right 
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The Court may by order grant such injunction 
on such terms as to the duration of the injunction, 
keeping an account, Riving security, or otherwise 
as the Court thinks fit 

Notice. — Before granting injunction the Court 
directs notice to be ts-ued on the opposite party. 

Disobedience of an order issuing injunction. 

In case of disobedience or breach of any terms 
of the order of injunction tho Court granting an 
injunction may order the property of tho person 
guilty of such disobedience to be attached and may 
«‘|so order such person to be detained in the civil 
prison for a term not exceeding six months, unless 
in the meantime the Court directs his release. 

How long attachment lasts.— No attachment as 
above shall remain in force for more than one year. 
»t the end of which time if the disobedienco or breach 
t mtinues. the property attached may bo sold and 
out of the proceed the Court may award such 
compensation as it thinks fit and shall pay tho 
balance, if any, to the party entitled thereto. 

Injunction directed to a Corporation. — An injunc- 
tion directed to a Corporation is binding not only 
on the Corporation itself but also on all members 
and officers of the Corporation whose personal action 
it seeks to restrain 

Rulings. 

When Injunction should be granted.— The Court 
is to consider balance of convenience and if pecu- 
niary compensation would be adequate, etc. 23 C 
W. N. 677, 21 C. L. J. 469. 
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Note Upon an application by plaintiff for a temporary 
injunction it is sufficient if be make9 out a puma facu. case In 
support of the title asserted by bin) Where a plaintiff is out of 
possession the Court will not grant Injunction against defendant 
in possession unless the threatened injury is irreparable, 22 C 
W N C99 The injunction granted falls through with thi 
dismissal of the suit in which it is granted I L R 42 All 561 

In order to succeed in an Injunction proceeding it is not 
necessary that there should ha*e been in actual damage 37 M 
527 18 All 115 12 All 36 h D 

An injunction is a discretionary relief and a Court will be 
reluctant to grant it where plaintiff is out of possession, 7 M I 
J 7 311 75 1 C 519 A full discussion on the subject will be 

found m 29 C L J 531 

How Injunction is issued. 

In India temporary injunction is issued in a 
mandatory form, 41 Mad 208. 

Suit by an unsuccessful claimant —An unsuccess- 
ful claimant after rejection of claim can bring a 
title suit and apply for injunction to stay sale 
BrajCTUlra Kumttr \ Jltip Lai, I L It 12 Cal. 515 

Waste by a Hindu widow — A -mt by a rc\er 
sioncr to restrain waste by a Hindu widow and for 
injunction is maintainable — Manmatho Kath \ , Jlohi m 
Molt tin, I L R 27 All 406 

J7 If In a partition decTre order can be passed restraining 
waste by a Hindu widow JJurganath v Chmtamom. II It 11 
-Cal 214-8 C \\ N 11. 

Apprehended danger,— For digging well close 
to plaintiff's land, injunction may bo granted if 
defendant’*- act causes reasonable apprehension of 
danger to plaintiff* property. Hindu Bathnn v. 
Jacobi C/iowdAurnwt, I. L, R. 24 Co-l 260. 
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Building — Court may grant injunction directing 
rem >\ al of building Vof/un Lil \ Chotolnl, I L R 
26 Bom 136 

Light and air —A wall causing obstruction to 
lignt and nr inaa be removed by an order of injunc 
lion J 1 \>i } r\i it <t Co \ Harriot liny Chum on t 

9 C \\ N 543 Vide 1 M W N 251 and 8 Bom 
9i Ref \n injunction mm be issued where the 
defendant attempts to dispute the right of casement 
acquired b\ the plaintiff 25 B L R 239 

Marriage —Tenif otar\ injunction to restrain 
marriage cannot be granted— 54 I C 223 

T rade Mark — Injnnction can be issued for 
infringement < f trade marK-“41 Bom 49 

Copy Right —Injunction can be issued for infringe 
merit of C >p\ Right 33 All 24 

Lease —(/ranting of lease may be restrained b\ 
injunction 17 C I J 427 

Injunction against a co sharer — Where the act 
of the defendant amounts to an ouster of the plaintiff 
from his possession of the joint property and 
pecuniarj c nnpensation will not be adequate, an 
injunction may be granted Scrshi Bhutan v Ganeth 
Chut ha I I R 29 Cal 500 For other cases on 
injunction between co sharers read 20 A W N 
55 and 4 C W N 781 

Execution Proceeding— Can it be stayed by 
Injunction ^ No I L B 31 Cal 480 Can Criminal r 
Proceeding be stayed by injunction ?— No — 6 I C 
181 Read also 31 Cal 858 
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Nole Upon an application by plaintiff for a temporary 
Injunction it is sufficient If be makes out a prims facie case in 
support ot the title asserted by him Where a plaintiff is out of 
possession the Court will not Kraut Injunction against defendant 
in possession unless the threatened injury is irreparable, 22 C 

N G99 The injunction granted falls through with the 
dismissal of the suit in which it is granted, I L R 42 All 56t 

In order to succeed in an injunction proceeding it is not 
necessary that there should have been an actual damage 37 M 
327 18 All 113 12 All 36 1- B 

An injunction Is a discretionary relief and a CouTtwiUbe 
reluctant to grant it where plaintiff is out of possession, 7 M L 
3 7 311 , 75 I C 519 A full discussion on the subject will he 
found in 29 C L J 531 

How Injunction is issued. 

In India temporary injunction is issued in a 
mandatory form, 41 Mad 208. 

Suit by an unsuccessful claimant.— An unsuccess- 
ful claimant after rejection of claim can bring a 
title suit and apply for injunction to stay sale 
Hrajcmlm Kumar \ Hup Lai, I. L R. 12 Cal. 515 

Waste by a Hindu widow. — A MUt by a rever- 
sioner to restrun waste by a Hindu widow and for 
injunction is maintainable — Man mat ho Nath \. llolata 
Mohan, I L It. 27 All. 406 

A V In a partition decree order con bo pissed restraining 
waste by a Hindu widow. Jiuroanath v fAinfamom, I.L R 31 
-Cal 211-8 C W.N 11. 

Apprehended danger.— For digging well close 
to plaintiffs land, injunction may be granted if 
defendant’s net causes reasonable apprehension of 
danger to plaintiff* property. Hindu Hashint \. 
J(i"ahl Chnutlhuram, I. L. R. 24 Cal.2G0. 
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Building —Court may grant injunction directing 
Ten \ il of building Mo ](ttt L il \ Chotolal, I I. R 
25 Bom 130 

Light and air— A wall caning obstruction to 
hsfit and nr inaa l e removed bv on order of injunr- 
tKn J 1 !» / r> in il Co \ Jfarila * A 07 Cl titmtrm 
9 C W V on Vide 1 M W N 2 r .l ond 8 Bom 

Rpf \n injunction ma\ he issued where tho 
defendant uttem|t« to dispute the right of ca«cmcnt 
acquired b\ t he j luntifT 2 r > B L U 2 W 

Marriage. -Tem| onr\ injunction to restrain 
marriagi cann< « lie granted — M I C 223 

T rade Mark — Injnnction can tie issued (< r 
infringement f tnde mark— 41 Bom 40 

Copy Right Injunr In n can 1 m »*-«ued for infrmgi 
mem of C | > Ruin 'It All 24 


Lease Granting f It i>-c may tic restrained I \ 
injunction 17 ( 1 J 42? 

Injunction against a co-sharer \\ hero tin. act 
of the defendant amounts to an ouster of tin plaintiff 
r om his P»sses«ion of the joint property and 
Pecuniary < unpensition will not ho adequate an 

^junction mav he granted .S a/« /J/,« Wll v hiiNi*/> 

1 intro I I ft 2'J Cal *iOf> I'or other eases on 
^junction hot ween co sharers read 20 A W N 
5a and 4 C W N 781 


Inmn *» eCU 7° n y t>r0=e ' d,n:: C " n » be fllayeil by 
Pror 'r , 1 L R 31 C “' <80 Cm Criminal 

181 p d J" g Je * Uyr,i by injunction 7 — No — G I C 
181 Read also 81 Cal 858 
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Against Municipality — Injunction may bo- 
granted restraining Election— In the matter of 
Cork hill . I L R 22 Gal 717 

Prevention of nuisance — If special injury is 
caused to plaintiff — an injunction may be granted 
Gol tftiuii v Doom a Lai Seal, I L R 32 Cal 697 ■= 9 0 
\V N 612 Injunction may be issued upon»a factory 
presenting commission of nuisance 64 I C. 169 

T rees -If branches of defendant s trees o\cr- 
hang plaintiffs land or whore roots of defendant's 
trees nro likely to enter plaintiffs land — perpetual 
injunction may bo granted Lai hinaiant v Tara • 
/imnmil. L R 31 Cal 944 8 C U N 710 

Public worship — Injuncti in restraining defend- 
ant from interrupting at religions ceremonies maj 
be granted lavl Karim \ Maul i Bat ih, I L R 
18 Cal 448 P C 

Injunction for restraining sale of a property in 
execution of a decree — Such an injunction maj 
bo allowed m a fit case o\on though the executing 
Court may be a different on® and of higher jun die 
tion 23 Ca! 351 . 33 All 79 t B 

Realisation of rent — Injunction restraining 
defendant fram collecting rent alleged to he duo to 
plaintiff may bo granted Nadir 1 iimnii i \ Ham 
Ch n dra W. R (1864) 362 

Appeal — An appeal lies from an order refusing 
or gnnting temporary injunction , 15 All 425 23 

Mad r »17. 

Punishment for disobeying an order of Injunc 
tion--rho Court can punish for contempt in case 
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of disobedience — In the matter of Chandra Kant a 
I L R G Cal 445 -E\en if the party did not got 
the notice but wis aware of the order 42 All 9S 
The order mu«t be ( beved before it i* w ithdriu n 
20 C \\ N 457 (P C) 

Notice — An injunction should not ho issued 
"without notice to the opposite partv Bndd tn \ 
Otunp it 6n» // 1C W S 429 

How long will temporary injunction last 7 — 
If the suit is dismissed the order of injunction 
becomes infructuou If after dismissal of the sun 
it becomes necesaar> to apply for temporary injunc 
tion the application should be made after preferring 
an appeal to the appellate court 11 Cal 146 at 
P 149 26 All 311 

Compensation for taking injunction on in 
sufficient ground— C urt can allow compensation 
to defendant if the PlaintilT obtained injunction on 
ineulficient ground (see section 95 ) If the Court 
does not allow compensation under sec 9a m 
aggrieved party may bring a regular suit for damages 
Nnnda hojmar \ ( f m ‘y/i/ar 13 W R 305 

Remedy for breach of permanent injunction — 
Remedy lies in an application for fresh execution 
and not by a suit 22 C Y\ N 851 

CHAPTER XII. 

Compromise and Withdrawal of suit 
COMPROMISE 

Where it is proved to the satisfaction of the 
Court that a suit li3K been adjusted wholly or in part 
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bv an> lawful agreement or compromise or where 
the defendant satisfies the plaintiff in respect of the 
whole or any part of the subject matter of the suit, 
the Court shall order such agreement, compromise 
or satisfaction to be recorded and shall pass a decree 
(under Order XXIII, Rule 3 C P Code) in accord- 
ance therewith m> faj as it relates to the suit 

A r li 1) Nothin" in tbc above rule shill applj to on\ 
proceedings in execution of a deerr* or irder See order 
XXtll Rule 4 and the Privy < lunultase of Thakur 
Prosad v Fakir nil u 1 L R 17 All 101 

(2) Tha above rul' docs not apply to suits under the Bens'll 
Tenancy Act Fir tuIcs of compromise of such cases 
see the Chapte* on *tbe Bengal Icmuc) Act unrl 
section 147A of the said Ait 

When a party subsequently refuses to accept 
the compromise 

If the Court is satisfied that an\ compromise- 
has been lawfully entered into between the parties, 
the Court can enforce it notwithstanding that one 
of the parties subsequently objects to the compromise 
being accepted. Brotnlurltn \ immanut/i, I I,. R 
24 Cal. 008 F B-l C. W N 597 V H 

Compromise be>ond the scope of the suit. — 
If terms of compromise which are bejond the scope 
of the amt are considerations for the compromise of 
the subject matter of the suit— they must he incor- 
porated in Mio decree, otherwise not. Purnn Chamlrn 
\ -Vr/ Mmltiab, "> C. W. N. -185. If compromise 
petition embodies extraneous matter be\ond the 
subject matter of the ‘Hit — such a compromise is 
inadmissible in ewdencc without registration — 27 C 
L J. 5S3. 
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Corrpromue by a tadbirkar of party.— Such 
compromise is binding on the party if ha ratifies the 
acts of the agent and the compromise, I that Nath 
v t mi 1 it 6C« N 92 

Non-Registration of compromise and Us effect. 

Section 17 of the Registration Act does not apply 
to proper Judicial Proceeding-- or to orders made 
by the < mrt Bmdrsuari With Gan f in Swan, ' 

I L K 20 All 171 P C 

An unregistered compromise may be admissible 
in e\ idence— Gupta iNnrimi \ Bijoif Smut an/, 2 C. 
" N C63 But a compromise deed without regis- 
tration is inadmi B 6ible in evidence 38 Bom 97G 

If pleader had no authority to compromise — 
the decree becomes void. 34 Bom 408 

A consent decree is admissible in evidence, Lain 
Sf t> Lai \ Lata Goan Per 8 had 2 C W. N. 6G3 

lerms of compromise lawfully entered in a 
decree and acted upon by the Court are binding 
between the parties even if those terms ordinarily 
embodied in any other document may not be binding 
without registration of such document. Pronal Avne 
' Lai h, Anne, 3 C. W. N. 485 P. C I. L R. 22 Mad. 
508 (Read also 58 LC 554, 31 C. L J. 298-24 C. 
W. N. 177) 

Compromise by a minor’s guardian without 
taking permission of the Court 

Such compromise does not bind the minor. Saraf 
Chandra \ . Kartic Chandra, I. L. R 9 Cal 810. See 
Abtlul Ah v. Muzaffm If os ‘tain, 16 W. R 22 P C 
if consent of Court was obtained by fraud the decree- 

/ 
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liable to be set aside. 24 C, L J. 74. Sanction 
of Court to the compromise must be express 17 C 
W N 1135 but it may be presumed oven if there be 
no formal Order— 8 C L. J. 31. Read also 8 C L. 
J 266, 274. The Court must exercise judicial dlscre 
non in granting sanction for compromising a case 
in which a minor is involved. 17 All. 531. The 
terms of compromise should be advantageous for the 
minor 10 B. H C 313. 

If compromise decree embodies terms beyond 
thd scope of the suit. 

Tho party aggrieved may prefer an appeal, 
Venkata Papa \. Thinrna , I. L R 18 Mad 410 Such 
eitrancous matter is evidence of a party’s admission 
3 P L, J 253 F B and may j, 0 enforced not bv 
execution but by a separate suit (same case) Read 
in this connection the Privj Council case in 24 C 
W N. 177 P. C. 

How a compromise decree obtained by fraud 
can be set aside 

(1) By review of judgment ) 15 Bom 594 

i and 

(2) By a regular suit J 34 Cal 83. 

Sco also Ihraj Mohan C/utitamoiii. 5 C. \V. >' 

877 and also 7 C. W N. 419 

\ R When it parly Fleets tho prwre lure by review he r»n 
not again file a regular suit — Ram Qnprit v Prosonno A 'umnr, 
2 C Lt J 5CH. 

If the compromise Was effected by mi-take, l‘> 
C. IV. N. U97, when it was tainted by fraud, 17 C 
W. N. 436 When the pleader bad no authont} 
to compromise. 17 C. W. N. 156, 41 Mad. 333. 
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A compromise decree canno* be questioned in Exe 
cution Proceeding but a compromise decreo obtained 
br fraud mav be set a«ide by a regular suit or by 
an application for re\ ie\\ as state above 15 Bom 
594 34 Cal S3 

Withdrawal of suit 

\\ hen the Court is satisfied 

(«l that the suit must fail by reason of some 
formal defect or 

(?) that there are other sufficient grounds for 
allowing the plaintiff to institute a fresh suit for the 
subject matter of a suit or part of a claim — it may 
on such terms as it thinks fit grant the plaintiff 
permission to withdraw from such Buit or part of a 
claim with liberty to institute a fresh suit m respect 
•of the subject matter of such suit or such part of a 
claim 

When the plaintiff withdraws from a suit or 
abandons a part of a claim without the permission 
referred to above he Bhall be precluded from 
instituting any fresh suit in respect of such subject 
matter or such part of the claim Vtde Order XXIII 
Rule 1 of the C P Code One of several plaintiffs 
cannot withdraw without the consent of others 
In the fresh suit plaintiff shall be bound by the law 
•of limitation as if the first suit had not been 
instituted 

Withdrawal of suit in appeal — Appellant — plain- 
tiff may withdraw his suit even in appeal 19 C L 
-J 518 45 Bom 206 74 I C 894 , 37 All 326 , 40 
Mad 259 Plaintiff respondent may similarly with 
<lraw his suit m appeal 20 C W N 544 A suit 
6 
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may be withdrawn even in second appeal. Vide 20 1 
C. W. N. 544. 

Withdrawal of a suit — when not allowed by Court. 

A party after adducing evidence is not allowed 
to withdraw from the suit simply because the suit 
may fail on the evidence before the Court. See 11 
C. L. J. page 45. Vide also 1917 Pat. 141. Failure 
to produce documents is no ground for granting per- 
mission to withdraw. 27 M. L. J. 480. A suit cannot 
be withdrawn after reference to arbitration or after 
award is filed. 7 C- W. N. 186, 28 C L. J. 275. High 
Court can revise an order allowing withdrawal ; 
41 Cal. 632, 25 C. L. J. 456, if Court passes a condi- 
tional order as to payment of costs before next suit 
— such condition has to be fulfilled. 19 C. L. J. 529, 
15 C. W. N. 998. ( See bebu.) 

Note. — Order of withdrawal passed in a previous suit cannot 
be questioned in a subsequent case 31 C L J. 482— this case 
overruled the case reported in 20 C. W. N. 1000. = 23 C. L. J. 489. 

Nature of permission necessary. 

The Court may record express permission to* 
withdraw from the suit with liberty to bring a fresh 
suit on the same cause of action or permission may 
be inferred by implication from the order.. 2 Lah. 
L. J. 242. 

Is order granting withdrawal appealable ? 

No appeal lies from this order but the order is 
open to revision. 64 I. C. 556 ; 15 All. 169. 

i Effect of conditional order granting permission. 

If permission is given to bring a fresh suit on 
condition of paying defendant’s costs within a specified 
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time that order should he «tnctl$ complied with 
The Court may, however extend the time on 
plaintiff*; application 29 Mad 370 10C W N 8 
*nd the Court has discretion of accepting cost3 
e'en before the hearing of the next suit begins 31 
tal 965 33 Mad 643 

CHAPTER XIII. 

Pauper Suits 
WHO IS A PAUPER 

A pcr B on is a * pauper when lie is not possessed 
f f sufficient means to enable him to pay the fee 
prescribed by law for the plaint in a suit or where 
no such fee is prescribed when he is not entitled to 
property worth one hundred rupees other than his 
necessary wearing apparel and the subject matter 
of the suit 

How a pauper suit is to be filed 
Such a suit has ordinarily to be filed by presen 
tation of an application by the pauper in person 
Every such application for permission to sue as a 
pauper shall contain the particulars required in 
regard to a plaint A schedule of any moveable 
or ur moveable property belonging to the applicant 
with the estimated value thereof shall be annexed 
and the application shall be signed and verified 
in the manner prescribed for the signing and 
verification of pleadings [For form of application 
see Part I Appendix] 

Examination of the applicant by Court 
Where the application is m proper from and duly 
presented, the Court may, if it thinks fit, exami 
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may be withdrawn even in second appeal Vide 20 
C W N. 544 

Withdrawal of a suit — when not allowed by Court. 
A party after adducing evidence is not allowed 
to withdraw from the suit simply because the suit 
may fail on the evidence before the Court. See 11 
C L J page 43 Vide also 1917 Pat 141 Failure 
to produce documents is no ground for granting per 
mission to withdraw 27 M L J 480 A suit cannot 
be withdrawn after reference to arbitration or after 
award is filed 7 C W N 186, 28C L J 275 High 
Court can revise an order allowing withdrawal , 
41 Cal 632, 25 C L. J 456, if Court passes a condi- 
tional order as to payment of costs before next suit 
— such condition has to be fulfilled 19 C L J 529, 
15 C W N 998 (See bdou ) 

Note — Order of withdrawal passed in a previous suit cannot 
be questioned in a subsequent case 31 C L J 482— this case 
overruled the case reported in 20 C W N 1000 -23 O L J 489 

Nature of permission necessary 
The Court may record express permission to 
withdraw from the suit with liberty to bring a fresh 
suit on the same cause of action or permission may 
be inferred by implication from the order 2 Lab. 
L J 242 

Is order granting withdrawal appealable ? 

No appeal lies from this order but the order is 
open to revision 64 I C 556 , 15 All 269 

Effect of conditional order granting permission 
If permission is given to bring a fresh suit on 
condition of paying defendant’s costs within a specified 
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time that order should be strict]} complied with 
The Court may, howe\er extend the time on 
plaintiff's application 2D Mad 370, IOC W. N. 8 
And the Court has discretion of accepting costs 
e\en before the bearing of the next suit begins 31 
( a! H65 33 Mad 643 

CHAPTER XIII. 

Pauper Suit* 

WHO tS A PAUPER 

A person is a “pauper’ when he is not possessed 
<f sufhcient means to cnablo him to pay the fee 
prescribed by law for the plaint in a suit or where 
no such fee is prescribed when he is not entitled to 
property worth one hundred rupees, other than his 
necessary wearing apparel and the subject matter 
of the suit 

How a pauper suit is to be filed 
Such a suit has ordinarily to be filed by presen- 
tation of an application by the pauper in person 
E\ery such application for permission to sue as a 
pauper shall contain the particulars required in 
regard to a plaint A schedule of any moveable 
or urmo%eab\e property belonging to the applicant 
with the estimated value thereof, shall be annexed 
and the application shall be signed and verified 
in the manner prescribed for the signing and 
verification of pleadings [For form of application 
see Part I Appendix] 

Examination of the applicant by Court 
Where the application is in proper from and duly 
presented, the Court may, if it thinks fit, c: 
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the applicant regarding the merits of the claim and 
the property of the applicant (Vide Buie 4, Order 
XXXIII C P Code) 

When the application is to he rejected 

The Court shall reject an application for per 
mission to sue as a pauper, under Buie 5, Order 
XXXIII, of the C. P Code — 

(1) When it is not framed and presented in the 
manner prescribed , or 

(2) Where the applicant is not a pauper, or 

(3) Where he has, within two months next 
before the presentation of the application, 
disposed of any property fraudulently or in 
order to be able to apply for permission to 
sue as a pauper, or 

( 4 ) Where he has entered into any agreement 
with reference to the subject-matter of the 
proposed suit under which any other person 
has obtained an interest in such subject- 
matter 

Procedure at hearing 

Where the Court after examining the applicant 
sees no reason to reject his petition, it shall fix a 
day on which the applicant may adduce evidence 
about his paupensm‘and notice of theidate fixed shall 
be given to the Government Pleader and the opposite 
party On the day fixed the Court shall tale 
evidence adduced by the parties and after 
hearing arguments may either allow or refuse the 
application 
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Registration of appfication as a plaint 
When the application i* granted it shall bo 
numbered and registered and shall be deemed the 
plaint in the suit and the suit shall proceed in all 
other respect* as a suit instituted in the ordinary 
manner except that the plaintiff shall not he liable 
tj pay any court fee (other than fees payable for 
scruce of process) in respect of any petition, 
appointment of a pleader or other proceeding 
connected with the suit 

Dispaupering at a subsequent stage 
1 he Court may on the application of the defend 
ant or of the Go\crnment Pleader order the plaintiff 
to ho dispaupered at any stage Vide Rulo 9 Order 
\\\III C P Code — 

(1) if he is guilty of vexatious or improper 
conduct in the course of the suit , 

(2) if it appears that his means are such that 
he ought not to continue to sue as a 
pauper or 

(3) if he has entered into an agreement with 
reference to the subject matter of the suit 
under which any other person has obtained 
an interest in such subject matter 

Cost of court fees how realised 
The Government mav realise such costs from 
the defendant if the plaintiff succeeds or form the 
subject matter of the suit, as may be ordered m tho 
decree Such costs shall be a first charge on the 
subject matter of the suit If the suit is dismissed 
or the plaintiff is dispaupered costs may b 
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from the plaintiff In a pauper suit the Court sends 
a. copy of the decree to the Collector 

Refusal of application and its effects 

If the Court refuses the application for permis 
sion to sue as a pauper, the order bars a subsequent 
application of like nature but the applicant may 
institute a regular suit by paying proper court fees 
IOrder XXXIII, Rule 15] 

A £ Merits of tne case have to be incidentally considered 
before rejecting the petition 8 C W S 70 26 M L J 313 

Pauper Suit — Rulings 
Filing of application 

If the party is exempted from appearing m Court 
— a pleader duly authorised can file the application 
Kishori Mohun v Oones Mohun, 15 W R 198 See 
28 I C 448 Petition should be presented by all 
the petitioners unless exempted from appearance or 
by their agent. 10 Mad 193 80 P. L R 1915 
4 T C 778 

Note — A pauper appeal may be presented by a 
pleader MaiUhe \ Somoffa Barata I L R 
26 Mad 369 

2V B — A duly authorised agent other than a pleader can 
file pauper appeal Wa 2 irunntsaa v Ilah i Baksh I L R 24 
All 172 Pauper application through a next friend — Can it he 
made f — yes —The next friend need not be a pauper— 23 C 
W JN 935 

Suit for dower money — A Mahomedan lady maj 
sue her husband for her dower money in forma pan 
pent Khajai annista ' Saifoola Khan 24 W R 
163 P C. 



Cl\ IL COURT PRACTICE. 


87 


Noir — Husband of s pauper applicant ma> ho rich but the 
applicant if »hc i* a pauper can prosecute a suit m form a 
Taupe*** — 3 P L. J 178 

NVhnt the Court can enquire — hen an appli. 
cation i fc presented the Court should incidentally go 
into the cudcnce as to the merits of the claim and 
‘hall enquire whether the applicant is a pauper and 
if his allegations disclose a right to sue Ranqamujka 
\ Vt tikaiUs I L R 4 Mad 323 ,^e8C W. N 70 

If the Court sees that the applicant has no right 
to me it shall reject the application Debt Das t. 
Mahunt Ram Charan, 2 C W N 474 

Can pauper application be returned for pre- 
sentation into proper Court ? — No 52 I C 688 
(Allahabad Case) 

Appeal 

No appeal lies from an order rejecting an appli- 
cation for lea\e to appeal in forma pauperis. — The 
Secretary of State \ Ftllo, I L R 21 All 133 See 
aUo Bnlatlo \ Gulo I L R 9 All 129, where an 
appeal was allowed as the first Court had passed an 
order on the merits of the case while rejecting the 
petition Review -An order rejecting an application 
can be reviewed Adarji \ Mantckji, I L R 4 Bom 
41G See 11 W R 22 

Pauper-appeal from judgment and decree. 

Anj person entitled to prefer an appeal who is 
unable to pay the fee required for the memorandum 
of appeal, may present an application accompanied 
by a memorandum of appeal and may prosecute an 
appeal as a pauper, iidi Rule 3, Order XL IV, C. P. 
Code Enquiry how made — The enquiry into the/ 
pauperism of the applicant may be made either by the^ 
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Appellate Court or under the order of the Appellate- 
Court by the Court from whose decision the appeal is 
preferred 


CHAPTER XIV. 

Suits by or against the Government or Public 
Officers or Public bodies or Firms, Trustees, Exe- 
cutors and Administrators 

Descriptions in plaints, in suits by or against 
Government, etc. 

In a suit by or against the Secretary of State for 
India in Council instead of inserting in the plaint 
the name and description and place of residence 
of the plaintiff or the Defendant it shall be suffi>- 
cient to insert the words 4 The Secretary of State 
for India in Council ’ tide Rule 3, Order XXVII 
of the C. P Code. Time for filing defence If the 
Secretary of State m Council be defendant in any 
case, the Court allows a reasonable time to the 
defendant to answer the plaint, the time should be 
sufficient for necessary communication with the 
Government, through the proper channel and for 
the issue of instructions to the Government Pleader. 
Suit against a Public Officer — When the Government 
undertakes the defence of a suit against a Public 
Officer the Government pleader is authorised to con- 
duct the defence Verification of pleading by a 
Corporation — In suits by or against a Corporation, 
under Rule 1, Order XXIX of the C P. Code, any 
pleading may be signed and verified on behalf of the 
Corporation by the Secretary or by any Director or 
other principal officer of the Corporation who is able 
to depose to the fact of the case Service of ’ 
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Summons — Summon* on aCorporation ma> be served 
on the Secrctarj or on> Director or other principal 
officer of the Corporatun or b> leaving it or sending 
it bj po«t addrc—cd to the Corporation at the 
registered office or at the place where the Corpo- 
ration carrie- on business 

Firm*— How can *ue or maj be sued 

Partner® of a firm maj ®ue or be sued in the 
name <i that firm tide Rule 1 Order XXX of the 
CP C ide but the name- and places of residence 
of all the persons con-tituting the firm should be 
di-closed whenever required Verification of plead 
ing —In such a ca«e any pleading or other document 
required to be signed verified or certified maybe 
signed, verified or certified by any one of the partners 
Service of Summons — Summons may be served upon 
one or more of the partners or at their principal place 
of bu-iness 

Death of a partner — On the death of a partner 
it shall not be necessary to join the legal represen- 
tative of the deceased partner as a party to the suit 
but such legal representative may apply to be made 
a party to the suit or enforce claim against the 
the survivor or survivors Vide Rule 4 Order XXX 
of the C P Code 

If B— Any person carrying on business m a name or style 
other than his own name may be sued in such name or style aa 
if It were a firm a name 

Trustee 

In all suits concerning property vested in a trustee 
executor, or administrator, where the contention is 
between the person, beneficially interested m such 
property and a third person, the trustee, executor^r 
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or administrator shall represent the persons so inte 
rested All the trustees executors (who have proved 
testator s will) or administrators shall be made parties 
under Rule 2 Order XXXI C P Code but it shall 
not be necessary to make the beneficial owners parties 
in such a case 

Rulings 

Suit against Corporations and Firms — 

(i) Dormant partners are not necessary parties 
in a partnership suit 20 C W N 438 

(ll) When a suit is against a firm heirs of a 
deceased partner need not be made parties 17 C L 
J 648 28 C L J 268 

(in) In a suit against a firm the entire body of 
partners representing the firm should defend the 
suit I Q B 714 

(n) If the sole proprietor of a firm be a minor 
ho is entitled to the privilege of limitation respecting 
a minor 1923 Bom 368 (The relationship between 
partners is governed by the Provisions of the Indian 
contract Act 25 Mad 149 ) 

A minor partner cannot sue for dissolution of 
partnership business 23 C W N 500 

(\) A co partner cannot sue another partner for 
monej realised by the latter 11 C W N 311 

(\ i) For limitation regarding dissolution of part 
-ncrship~(3 years) — See Limitation Act Art 106 and 
25 C W N 314 

(vn) If a partnership business comes to an end no 
partner can sue another for money received , but 
ihere may be a suit for dissolution »of the business 
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stid for account* 17 C W N 351 All partners are 
rccessan parties in such a *mt 18 C. W. N. 404 

Suit by Executor. 

Alt the executors who haxegot Probate should 
ordinarih join as plaintiffs in a suit regarding pro- 
Pert\ in their hand* 12 Bom 83 

Unregistered Corporation. 

A ( nrporation which i* not registered may sue 
as a boie Staffer Manufucluri nq Co V. Boijnath , 

J L R .10 Cat 103 A Secretary of a school. — A 
‘■ecrctan of a school can maintain a suit for the 
benefit of t lie school Snepmn/ Bay v. Htlls, 6 W R 
21 (Reference) 

Suit against Railways .— 

(i) Railwaj as a carrier is not responsible for 
loss caused by the carelessness of the consignee 
58 Ind Case 1000 

(li) A Railway under the Common Carriers Act — 
Act Ilf of 1865, as amended by Act X of 1899 — is liable 
for loss of goods m transit 23 C W. N. 998 — in this 
Case the goods were destroyed by fire in transit and 
the Company was held liable for the loss. 

(m) Liability of Railway Company arises accord- 
ing to the terms of the Risk-note. 43 Mad. 617. 

(iv) Railway is not responsible if the loss be due 
to act of God. — 21 C W. N. 1185 nor is the Railway 
liable when the loss is caused due to the carelessness 
or neglect of the consignee. 18 A. L. J. 764. 

(v) In case of State Railways 6 months’ notice 
of suit must be given to the Collector or the Manager / 
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20 C W N 790 and 696 and 42 All 390 For service 
of notice m cases of other companies — Read 38 
I C 502 

(\i) In a damage suit for loss in transit— the 

Company has to prove absence of negligence as it is 
liable for the direct outcome of its negligence 33 C L 
J 72 For liability of a company for loss of goods 
on account of accident inspite of best care taken 
possible under the circumstances and which could be 
taken in a moment of peril see the Pm y Council case 
of Dwdrka Noth v The River Steam N wiqation Co Ltd 
reported in 27 C L J 615 which is also reported in 
20 Bom L R 735 and 23 M L T 376 

Suit tor winding up of a Company —for this — 
Read the Indian Companies Act (Act VII of 1913) 
secs 162 and 163 and Judgment of Sanderson C J 
in 23 C W N 844 

Can a Subordinate officer verify Plaint 7 

(1) Principal officer of a Company may not verify 
a plaint and the plaint may be verified by 
any other officer The Part Canning £ Co v 
Dharanidhur 9 C W N 604 but the Alla 
habad High Court is of different opinion 
16 All 420 

See also Srccnath v E J Ry Co I L R 22 
Cal 268 

(2) Verification by an officiating Inspector of 
Branches of the Bank of Bengal was held 
good— Ram Kamal v Bank of Bengal, 5 
CWKS1 

Note —A *a t by an unregistered company must be Instituted 
In the names of all the members of the company £0 AH 167 



CI\ IL count PRACTICE. 


93 


Notice 

Notici* on « Traffic Sapcnntcndent of a Railway is not good 
itt should be ttrred on the Manager or the Agent Secretary 
<t Mate r Dp Ckint I L R 21 Cal 206 Read also 
20 C W N 606 

Representatives of trustees— when necessary parties 
Representatives of trustees are necessary parties 
to a «uit, regarding tru«t propertv, with third persons 
Annapurna Df u v Wont Molt art 7 C W N {S N ) 
LX VIII Whom a trustee represents ? — Trustees 

Tepre«ent the persons beneficially interested — 
Sattlnanama \ Sarmanupatp, 1 L R 18 Mad 2G6 
Estate represented by Executor —An Executor can 
not represent the estate without taking out probate 
of the Will E't'tu v Futma, I L R 7 Bom 26G Is 
benefioial owner bound by the decree 7 — A beneficial 
owner is bound by the decree obtained against an 
Executor or Administrator Bat Mcher Bai v Maqan 
Cl amt, I L R 29 Bom 9G 

CHAPTER XV. 

■Suits by or against minors and persons of unsound 
mind 

SUIT-HOW INSTITUTED 

Every suit by a minor shall be instituted in his 
name by a person who shall be called the next friend 
•of the minor Where a suit is instituted without a 
next friend the plaint shall be taken off the file 
How a guardian is appointed of a minor defendant 
An order for the appointment of a guardian of a 
minor defendant in a suit is obtained by making an 



94 


PART I CHAPTER XV. > 


application supported by an affidavit [for form of 
affidavit see Part 11(B)] verifying the fact that the 
proposed guardian has no interest in »the matters 
in controversy in the suit adverse to that of the 
minor and that he is a fit person to be so appointed 
Notices of such application shall be given to the 
minor and the proposed guardian, Vide Rule 3. Order 
XXXII of the C P Code 

Note— If the proposed Guardian does not appear to give his 
consent to his appoimnent as guardian of the minor the Court 
appoints a pleader or an officer of the Court as guardian of the- 
minor defendant 

Who may act as next friend or be appointed 
as a guardian 

Any person who is of sound mind and has 
attained majority and who has not got any interest 
adverse to that of the minor may act as next friend, 
or be appointed guardian 

When a minor has a guardian appointed or 
declared by competent authority no person other 
than such guardian shall ordinarily net as the next 
friend of the minor or be appointed his guardian 
Vide Rule 4, Order XXXII of the C P Code When 
there ib no person fit and willing to act as a guardian 
the Court will appoint any pleader or one of its officers 
to bo such guardian 

Compromise 

No next friend or guardian for the suit shall, 
under Rulo 7, Order XXXII of the C P Code, without 
the leave of the Court expressly recorded in the order- 
sheet, enter into any agrooment or compromise on 
behalf of a minor with reference to the suit 
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Receipt of property or money under decree. 

A next friend or guardian shall not without 
the lea\e of the Court, receive any money or other 
moveable property on behalf of the minor either by 
way of compromise before decree or order or undcr- 
a decree or order in favour of the minor 

Such next friend or guardian unless he is a 
certificated guardian of property of the minor shall 
furnish security for taking moveable property or 
money on behalf of the minor as directed in Rule 6, 
Order XXXIII of the C P. Code. 

Retirement, removal or death of a next friend 
or guardian.— In «uch a case the Court appoints a 
new next friend or guardian for conducting the case 
on behalf of the minor. Minor attaining majority — 
A minor attaining majority during trial may elect 
either to proceed with the suit or application 
(Rule 12, Order XXXII of the Code) or if he thinks 
that the suit is unreasonable or improper, may apply 
under Rule 14, Order XXXII to have the suit 
dismissed Persons of unsound mind The above 
provisions shall also apply to a person of unsound 
mind who is a plaintiff or a defendant in a case. 

Rulings. 

Consent of natural guardian is essential before 
be can be appointed guardian of a minor party — • 
If no consent i«igiven Court will appoint a guardian 
of the minor ; 20 C. L. J. 469 and 17 C. W. IT. 549. 
An officer of a court when appointed guardian 
ad litem of a minor cannot get any fees for his 
troubles. 3 M. I. A 329, but a pleader when appointed 
guardian ad litem gets fees prescribed by the High. J 
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Court In Bengal Pleaders are appointed guardians of 
minors in suits and proceedings under the special rules 
framed by the Calcutta High Court Appointment of 
a Court guardian should be communicated to the 
minor and his natural guardian if any— 41 All 235 
A minor is not properly represented though there may 
be an affidavit that the proposed guardian is willing 
to act 24 C W K 172 (notes) The proposed guar 
dian must appear and give his consent to his 
appointment as guardian — else the Court must 
appoint a guardian of the minor 26 C W N 781 
When a next friend does not act properly — the Court 
should appoint another next friend to represent the 
minor 27 M L J 405 If no suit ts brought on 
behalf of a minor by his guardian the minor on 
attaining majority may bring a suit as provided 
tn section 7 of the Limitation Act — Jogtndra 
Nath v Hemanta human, I L R 32 Cal 127 
P C =8C W N 809 P C Unrepresented minor— 
its effect — As if he was not a party — 50 I C 783 
The decree and proceedings m the case do not bind 
such an unrepresented minor 

Effect— where no guardian is appointed 
in the suit 

If no guardian is appointed in the suit but 
summons is Berved upon a guardian appointed under 
Act VIII of 1890 — who does not appear to give his 
consent to his ^appointment ns guardian the decree 
must be set aside Dal eshar Proshad v Jiewal 
Mehton, I L R 24 Cal 25 Read 24 C W. N 172 
notes But ordinarily the Court should appoint the 
guardian appointed by a competent authority to be 
the guardian ad litem of a minor deft 29 All 290 1 
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Minor— Hindu bo>s and widow*.— Tho father and 
after him the mother are the natural guardian* of 
minor Hindu boy* under the Hindu law In the caco 
of a mm ir Hindu widow, the relation's of her deceased 
husband can be appointed guardian in preference to 
her paternal relation * — Khudtrnm \ Bonn an Lai 
I L R 16 Cal 584 

Married girl —The husband should bo appointed 
guardian Kati ram \ Qandhnnr, 23 W R. 178. 
Guardian of Mahomedan minor girl — A Mahomedan 
mother can bo appointed guardian of her minor 
daughter, \urkadir \ ZnltaUia Bibi, 1 L R 11 
Cal 619 but not after her rc.marnago 1917 P. W 
R 12. IlCL J 632 

After marriage of such a girl her husband should 
be appointed guardian BuJahun Bibee v. Fazuldullah, 
2h W R. 441 In case of a Shia Mahomedan when 
the girl is over 7 years old, the father is preferred 
to the mother Lardh Begum v Mahomed Amir 
Khan, I L R 14 Cal 615. Minor under the Court 
of Wards.— Manager of the Wards estate ordinarily 
represents the estate 46 I. C 316 

N B See rulings under the Guardians and Wards Act 
in Part ill 

Notice of application. 

Relatives of the mfno’r under whoso care the 
minor lives should get notice before a guardian 
ad litem is appointed : Suresh Chandra v. Jagut 
Chandra t I. L R. 14 Cal. 204. Compromise . — See 
Chapter on Compromise in Part I. 

Can a guardian bind a minor that the suit be 
decided on the statement on oath of a person ? j 
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If there be no fraud then such as agreement is 
binding on the minor, even if entered without the 
leave of the Court Skeo Nath v Sukhlal I L R 
27 Cal 229=4 C W N 327 

Arbitration 

A guardian of a minor can refer a matter to 
arbitration Balaji v Nana, I L R 27 Bom 287 

For scale of fees allowed to pleader guardians 
of minor parties — See Chapter on the Legal Practi 
tioners Act in Part IV 

Abatement of suit 

(1) Where the defendants are jointly and severally 
liable non substitution of heirs of a deceased defen 
dant does not abate a suit 59 I C 890 

(2) A suit does not abate if there be substitution 
in Review Proceeding though the plaint might not 
have been amended 16 C L J 571 

(3) No substitution is allowed when the defend 
ant was dead before suit 51 I C 160 

(4) Plea of ignorance of death cannot save limita 
tion regarding substitution of heirs 12 J 0 871 





APPENDIX TO PART I, , 
FORMS OF PLAINTS, WRITTEN 
STATEMENTS AND ISSUES WITH HINTS 

No 1 — Hint* for drawing up a plaint in a 
suit on a bond 

I* ci tation for a suit on an ordinary unregistered bond is 
three tears from the date when the sum becomes payable In 
case of a rrg stored bond the period of limitation is 6 years from 
the date on nhich the loan became payable If the execution 
of the bond is admitted but the receipt of the whole amount or 
» part thereof only is denied the onus lies on the defendant to 
rr°»e his plea "I I C 178 38 C h J 114 6 C L J 659 

Ord nanly recital in the document as to the passing of the con 
* deration is enough proof thereof 19*3 Pat 20 38 0 L J 114 
II the defendant pleads that bo was minor at the time of execu 
tion of the document it is for him to prose the allegation 63 I 0 
525 W here the bond recites payment before the Sub Registrar *he 
defendant has to prore non passing of considcrat on 1921 Mad 
V. \ 74- 

No 1 Suit on a simple money bond 

In tic Court of V e Suboidinate Judqc of Patna 
Plaintiff — 

Mr son of resident of Thana 

District by profession 

Defendant — ( 

Mr son of resident of Th^na 

District by profession 

Suit for recovery of Rs 

The above named plaintiff states as follows — 

1 That on the 27th day of March 1910, the/ 
defendant borrowed from the plaintiff Rs 1200 at 

/ 
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Patna at an interest of 12 per cent, per annum 
agreeing to repay the amount with interest on or 
before the 1st day of January 1912. The defen- 
dant executed and registered a bond for the said 
amount in plaintiff’s favour. The said bond is 
annexed herewith. 

2. That the defendant made the following pay- 
ments on account of interest. 

(а) R». 25 on the 30th of June 1910 ; 

(б) Rs. 104 on the 4th of May 1912. 

3. That after crediting the aforesaid payments. 

the sum of Rs is still due to the plaintiff from 

the defendant under the aforesaid bond: and that the 
defendant has failed to pay the amount though re- 
peated demands were made. 

(4) That plaintiff’s cause of action for this suit 

arose on the 1st day of January. 1912, at within 

the jurisdiction of this Court. 

5. The value of the subject-matter of the suit 
for purposes of jurisdiction and court-feos is laid 
at Rs 

The plaintiff claims — 

(o) That a decree be passed against the defend- 
ant for the sum of Rs with interest at G per cent. 

per annum from the date of suit till realisation. 

(6) That a decree be passed against the defend- 
ant for costs of this case. 

I the plaintiff in this case declare that the 

contents of this plaint are true to my knowledge 
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and I wr fv it it my h m-e at at A M on the 
4th dav "f June 1923 

Signature 

No 1 — Written statement for plaint No 1 

l tf f mrt of the S»i» r Unite Judqe, Pat nn 
Suit No of J013 

/ / ii n’lff — Dcfc nd a ni — 


The defendant in the above case states as 
follows — 

1 That he did not execute the bond in suit 

2 That he did not malce any payment as alleged 
by the plaintiff 

3 That the suit is an outcome of ill-feeling 
between the parties 

4 That the suit is liable to be dismissed. 

Verification 


No 2 — Hints for drawing up a plaint in a 
suit on a handnote 

Sail on a promissory note — Tb s suit Is brought within three 
yearn from the date of the handnote But if interest was paid 
or a part of the principal was paid and endorsed in the defen 
dant s band writing a fresh period of limitation will Btart from » 
date of payment under Section 20 of the Limitation Act W 0 
Karta of a iolnt Hindu family executes a hand note and * 0 
money for ;« at use *U tb® member# of the family are joint)} 

/ 
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for the debt , 23 Mad 597 7 C W N 725 A promissory note 
does not cease to be a promissory note simply because it may 
happen to be attested by witnesses 14 A W N 204 8 Mad 87 
Vide contra S3 AI L T 603 43 I C 55 The executant of a 

hand note is prtma facte J able for the debt whether he took the 
amount himself or s gned the same'as a surety 64 I C 742 If 
there be no prov sion as to interest in the band note the Court 
may allow interest at 6 per cent per annum 40 I C 350 Where 
interest is high it may be reduced by tbe Court under sec 3 of the 
Usurious Loans Act A negotiable n strum ent C an be ass gaed 
by endorsement at the back For wbat is negotiable Instrument 
see 22 C W N 1136 If an ti stamped promissory note Is admitted 
m evidence tbe Appellate C ourt cannot reject that 40 M L J 
479 27 C IV N 513 ”3 1 C 05 Ord nar ly a band note which 

does not bear any stamp «v 11 ut to at epted in evidence fiOI C 
552 Where tbe hand note should have borne stamp as a bond 
it may be accepted in evidence on payment of penalty like 
a bond 67 I C 640 But where the hand note required stamp 
as on a band note but bears none It cannot bo admitted in eil 
denoe Vide See 35 Cl (6) of tie Indian Stamp Act In cue of a 
receipt however it may be received Id evidence on payment of 
penalty 

No 2 — Suit on a hand note 
[Description of the Court and parties as in plaint 
No 1] 

The above named j laintiff states as follows — 

1 That on* the day of 1913 defendant 
borrowed its from the plaintiff at by executing 
a hand note and agreeing to pay interest at 12 per 
cent per annum and to repaj, on demand tho 
principal amount with interest The hand note is 
annexed herewith 

2 That the defendant has not paid any money 
oxcept rupees paid on the day of and that 
the sum of rupees i« still due from the defendant. 
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3 That the defendant refused to pay the amount 
due though repeated demand*; were made 

-1 The cause of acti m for this suit arose on 

(the date of the hand note) and on fuccessive 
dates nn which the defendant refused to make 
further payments at within the jurisdiction of 
this Court 

0 As para 5 of plaint No I 

The plaintiff claims decree for Rs with 
interest at per cent per annum from the date of 
suit til! realisation with costs of the case 

jVcrification as in plaint No 1 I 
No 2. Written statement for plaint No 2 
(as m No 1 ) 

Thedefendant m the above case Btatos as follows — 

1 That the defendant executed the hand note 
in suit on receipt of Rs 

2 That the defendont made the following 
F&ymentB — 

(1) Rp 900 on the 6th of June 1912 , 

(2) Rs 444 , 8th of Juno 1912 

3 That nothing is due to the plaintiff 

4 The plaintiff has no cause of action for this 
suit and that the suit may accordingly be dismissed 

Verification 

No 3 —Hints for drawing up a plaint in a / 
suit for house rent / 

The auit may be based upon a contract written or oral 
Written agreements may be either reg atered or unreg 

t 
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IV B — Plaints and written statements In rent suits should 
be carefully drawn up and special care should bo taken to as 
certain as to who ought to be made parties to the suit ybe 
necess ty of having the proper part es on the record is obvious 
as otherwise the decree may not be a rent decree and under 
some c rcumstances the suit may even fail It may be here 
noted that a tenant and his heirs remain liable for rent of an 
occupancy holding even after transferring the same unless there 
has been a formal surrender (I L R 19 Cal 790) In case of 
a transferable occupancy holding the law is otherwise — Read 
11 C W N 217 

No 4 Suit for arrears of rent 
|Description of the Court and parties as in plaint No 1 ] 

The above named plaintiff states as follows — 

1 That the defendant holds under the plaintiff 
a Jotc of Bighas situate m village Mouja 

at on annual rental of Rs as payable in 
4 equal instalments 

2 That rent and cesses of tho said jama as 
given below are due from the defendant 

3 That the defendant refused to pay the 
amount due though repeated demands were made 
and that the plaintiff is consequently entitled to get 
25 per cent of the amount duo as damages in addi 
tion to his dues 

4 That the cause of action for this suit arose 
at the end of each kist of every year 

5 As para 5 of plaint No 1 

6 The plaintiff claims a decree for Rs 
including cesses and damages with future mterost 
at per cent per annum till realisation with costs 
of the case 
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Accounts 

— 






Rent 


Cesses 

Paid 


Arrear 

1312 

Rs 

16 

8 a*> 

Rs 2 

Rs 

14—8 

1313 

Rs 

16 

8 as 

0 

Rs 

16 -8 

1314 

R« 

16 

8 as 

0 

Rs 

1*— 8 

131', 

R*. 

16 

8 as 

0 

Rs 

16—8 






Rs 

64 





Damages 

R< 

16 





Total claim — 

Rs 

80 


iV B For drawing up a plaint under sec 148A 
of the Bengal Tenancy Act in a suit by a co-sharer 
landlord making other co-sharer landlords pro-forma 
defendants. «ee Bengali Appendix plaint No 2 and 
hmt« given there ( Vide paqe 22) 

Rchodult of land 

{Boundaries Settlement Dag Number ) 

[Verification as in plaint No 1 ] 
No 4 Written atatement to plaint No 4 
[ As in No 1 ] 

The defendant . [ as in No 1, 1 

1 That the defendant does not hold a ny Junta 
of Rs . under the plaintiff 

2 That the lands described in the schedule to 
the plaint are defendant’s rent free lands 

t 3 That the sui[ may be dismissed with costs 
o l Verification 1 

N B Special suits under "the "Bengal Tenancy Act hare 
been dealt with at length In the Bengali Appendix Hints^for 
drawing up plaints and models have been given in the Bengali 
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V B— Plaints and written statements in rent su ts should 
be carefully drawn up and special care should be taken to as 
certain as to who ought to be made parties to the suit The 
necess ty of haring the proper parties on the record Is obvious 
as otherwise the decree may not be a rent decree and under 
some c rcumstances the suit may even fail It may be here 
noted that a tenant and his heirs remain 1 able for rent of an 
occupancy hold ng even after transferring the same unless there 
has been a formal surrender (I L R 19 Cal 790) In case of 
a transferable occupancy bolding the law is otherwise — Read 
11C WN 217 

No 4 Suit for arrears of rent 
(Description of the Court and parties as in plaint No 1 ] 

The above named plaintiff states as follows — 

1 That the defendant holds under the plaintiff 
a Jofc of Bighas situate in village Mouja 

at an annual rental of Rs as payable in 
4 equal instalments 

2 That rent and cesses of the said /ama as 
given below are due from the defendant 

3 That the defendant refused to pay the 
amount due though repeated demands were made 
and that the plaintiff is consequently entitled to get 
25 per cent of tho amount due as damages in addi 
tion to his dues 

4 That the cause of action for this suit arose 
at the end of each kist of ovory year 

5 As para 5 of plaint No 1 

6 The plaintiff claims a decree for Rs 
including cesses and damages with future interest 
at percent per annum till realisation with costs 
of the case 
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Accounts — 



Rent 


Cecces 

Paid 


Arrear 

1312 

71* 

to 

8 n- 

71* 2 

71* 

14-8 

ni3 

ns 

16 

8 a« 

0 

Rs 

16 -8 

1314 

R* 

16 

8 a<= 

0 

n* 

If— 8 

mi 

n< 

16 

8 as 

0 

R s 

16 — 8 






Rs 

G4 





Damages 

R« 

16 





Total claim 

— Rs 

80 


\ B For draw ing up n plaint under sec 148A 
of the Bengal Tenancy Act in a suit by a co sharer 
landlord making other co sharer landlords pro / rm t 
defendants «ee Ben/rah Appendix plaint No 2 
hints given there ( Vide paqe 22) 

ScheluB of land 

(Boundaries Settlement Bag Number ) 

[Verification as in plaint Vo ] j 
No 4 Written statement to plaint No 4 
l Ae in No 1 ) 

The defendant [ as in No 1 J 

1 That the defendant does not hold j tf / 

of Rs under the plaintiff 

2 That the lands described in the f> 

the plaint are defendant s rent free land* 

3 That the su;j may be dismissed rrpfj Cd «» e 

I Vcnr-J!,,, j 

N B Special suits under the "Behga! 7»-j ^ ^ Ar , 
beea dealt with at length In the Bengali A y+j r 
draw ng up plaints and modefs have been gir*3 j a 
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Appendix Some bints for drawing up plaints m a few suits under 
the B T Act are given below. 

No 4 (a) Hints for drawing up a plaint in a rent 
suit under section 148 (a) of the B T. Act 

In a plaint of a suit of ibis kind t be co sharer landlords 
should be made parties, and the suit should be for the entire 
rent of the holding due to the plaintiff as well as to the 
eo sharer landlords The plaint should disclose that plaintiff 
tried to ascertain from tbc co sharer landlords as well as 
from the tenants the arrears of rent due to the share of the 
co-sharer landlords otherwise, the decree passed would be d 
money decree and not a rent decree Before drawing up a plaint 
of this description read IS C 'V N 810 and also 18 C tV, 
N 1016 If the co-»hnrer landlord who has not separate collec 
tion of rent brings a suit without making the other co-sharers 
proforma defendant, the suit is liable to be dismissed 31 Cal 70? 
It must be remembered at the time of drawing up written 
statements for rent suits that if the defendant admit* the jama 
or a portion of the claim the Court will refuse to accept the 
written statement filed by the defendant unless the amount 
admitted to be due be deposited in Court (see Sec 150 of the 
B T Act! 

I For models of plaint and written statement see Bengali 
Appendix pages 22 to 27 ] 

No 4 (b) Hint* for drawing up a plaint in a 
«uit for aih\ rent 

A tenant may take lease of a land agreeing to give a shore 
of the produce to the landlord as rent A suit against such a 
tenant for recovery of price of crops due would bo a suit for rent 
•riable In the regular file of a Court But where a labourer 
undertakes to cultivate land on behalf of the landlord agreeing 
to take a share of the produce in Hen of his labour he does not 
become a tenant and a suit for recovery of price of crops due will 
not be a rent suit but a money suit . and a suit of tbls descrip- 
tion may be tried by S C Court (14 CL W. N. 6!9 and 17 C W. 
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N 69) \\ bether a /ihagckattc Buigadar or Batmdar or an adhtdar 
it a tenant or not wilt depend upon tbe contract For drafting 
plaint in a su t of this nature please read 21 C IV N 395 [For 
models of pla nt and written statement see Bengali Appendix pages 
30 to 3* ) 

No 4 (c) Suit for Burga paddy 
lor law on this subject read 21 C VV i 593 as also notes 
given at the top of plaint for adhi rent in the Bengali Appendix 
( For models of plaint and written statement see Bengali 
Appendix pages 33 to 33 | 

No 5 Hints for drawing up a plaint in a suit 
under sec. 66 of the Bengal Tenancy Act 
The time (15 days) allowed by the Court to defendant who 
is not an occupancy raiyat may be extended on defendants 
application after decree 3 C W N 628 26 Cal 639 Where a 
tenant is ejected for non payment under this section tbe landlord 
is entitled to get possession of the land with crops standing 
thereon st the time of delivery of possession 5 Cal 135 A suit 
under this section may be brought even when rent Is payable in 
kind, 2 Cal 374. The decretal sum cannot be realised by sale of 
the holding as a tenant who Is an under raiyat has no transfer 
able interest In the jote Such a decree should be executed like 
a money decree If the landlord s Interest in the land ceases after 
passing of the decree but before delivery of possession the landlord 
cannot get khat possession He can only execute the decree 
like a money decree 41 Cal 926 P C If a suit under this 
section be for more thsn one years rent the Court may order 
that unless rent of one year with proportionate cost be deposited 
within 15 days the tenant will be ejected 16 C W N 104 

N B Section 66 contemplates ejectment of tenants who 
are not permanent tenure holders ralyats at fixed rate or 
occupancy ralyats 

[For models of plaints and written statement 
Appendix pages 27 to 30 ] 
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No 5 (a) Hints for drawing up a plaint in a suit 
for enhancement of rent under sec 30 
cl (b) of the B T Act 

This suit is for enhancement of rent of an occupancy holding 
The plaint must disclose that the defendant has r ght of occup 
ancy in the Zand that he pays money rent and that rent has 
not been enhanced for the last 15 years and that there has been 
a rise m the price of staple food crop during the currency of 
the present rent Such a suit may also be brought on other 
grounds mentioned m clauses (a) (c) and (d) of sect on 30 of the 
B T Act If rest is payable partly in cash and partly m kind 
then no su t lies under th s section —24 C L J 373 A suit for 
enhancement under sec 30 is liable to be defeated if the holding 
does not comprise entire plots of land that is if the bolding 
comprises some entire plots and share in some other plots 24 
OWN 1022 It is the duty of the Court to refer to price lists 
published in the offic al Gazette even if the parties do not adduce 
evidence regarding the price of stable food crop during the 
currency of the tenancy 37 Cal 742 For calculation as to the 
amount by which rent can be enhanced read sec 32 of the B T 
Act The two decennial periods taken as basis of comparison 
must be entirely different and must not even partially coincide 
11 G L J 38 n The Court may in a fit case allow gradual 
enhancement under sec 36 of the B T Act 

[ For models of plaints and written statements see Bengali 
Appendix pages 35 to 37 1 

No 6 Hints for drawing up a plaint in a suit 
based on khata accounts 

If the plaintiff had supplied articles to the defendant on 
credit reclevmg payments from time to time and there are regular 
accounts m the plaintiff's shop to show this the defendant may 
be sued for the amount that may be found due A demand 
should be made before the suit Is instituted The liabilities of 
the defendant would ordinarily be limited to transactions within 
three years prior to the Institution of the suit But, if the 
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luymcntu roaiJf within three rrars before the suit had been apno 
Piatpd t ward* due* » 1 «I«t than three tears the occouots filed 
should clear! \ »br« t> i* 

A true "jr of tl e aecounts together with the original 
aecourl t i *h uid be f led with the plaint The ministerial officer 
of th» C i t mpares the cop\ f the account with the original 
t*ool aid t en returns th* original arcount hook t> the 
p'ainti'f ft r tr -tuctio nttletmc oft e hearing Thu procedure 
is t II wei r facility < I businessmen i22 Bom 6?1) Copj pro 
pared I the n» ister al off ccr is exempt Trim stamp duty, 

58 Rom SIS The plaintiff cannrt claim interest in the absence 
ofanoxpre* ntract but he may claim damages for detention 
of his monej tit U N 42 Mad C61 

Court fe is pajable on the total amount claimed 

No 6 Suit for money due on Khata account 

1 ttit plaintiff owns a grocery shop in village 
Kajali dealing in rice pulse ghcc etc 

2 The defendant used to purchase rice and pulse, 
ghee etc from the aforesaid shop of the plaintiff on 
credit and had an account opened forsuch transactions 

3 The defendant used to make part payments 
of Ins dues on account of purcliascs made from time 
to time in his running account 

*4 if ie said defendant stopped all transactions 
of credit purchase with the clo-e of the year 19.25 and 
the dues of the defendant to the plaintiff after 
making deduction for payments made from time 
to time, come to its 150/- ns per Schedule of accounts 
appended hereto , 

5 The defendant deferred payments on flimsy- 
pretexts for a pretty long time and thus compelled 
the plaintiff to bring this suit 

6 The plaintiff’s transaction with the defendant 
ceased on or about the 31st December 1925 from f 

8 / 
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which date [also on dates of transactions] the cau«e 
of action for the present suit arose 

7 The suit is valued at Rs 150/- for determina- 
tion of Court Fees and jurisdiction of this Court 
The plaintiff therefore prays — 

(l) That the suit be decreed for Rs 150/- with 
interest on that sum at the rate of 6 per cent per 
annum as compensation from the 31st of December 
19 '5 till realisation of same by execution of the decree 
(u) All legitimate costs of the litigation 

Schedule A. 

Here put in a statemen* of purchases and pay- 
ments made with dates thereof and give an abstract 
of account 

No 6 Written statement to the plaint No 6 

1 That the suit is barred by limitation The 
■defendant admits having had transactions with the 
plaintiff, but denies having any dues left on that account 
as he made all payments till the close of the year * 923 
when he ceased purchasing from the plaintiff s shop 

2 The plaintiff has no cause of action against 
the defendant , so far as the defendant has been 
able to ascertain from enquiries, one Dhana Munsbi — 
a some time servant of the defendant dismissed some 
3 years hence — made purchases from the said shop 
of the plaintiff in defendant’s name , and the defen 
■dant accordingly cannot be made liable for purchases, 
if any, made by a dischargad servant of his without 
any authority written or otherwise from the 
defendant, after the latter had closed all transactions 
with the plaintiff’s shop 

The defendant, therefore, prays 
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(ai That the *>u»t he dismissed with cost* 

Verification 

No 7 Hints for drawing up a plaint in a suit for 
Malicious prosecution 

In Um sun the plaintiff shiuld disclose that he has 
•-.stain'd f mf lo*s in bod\ and mind on account of the defendant s 
prosecuting a criminal c»»<* against him In order to succeed 
*0 an action f r mtlcious prosecution the plaintiff must prove 
that the d fendanl proceeded with the criminal case against him 
without just and probable i-usc The essential ingredients of 
*n a tion f r malicious pro%ecution have been laid down b> 
Mulberjce J in the ca» of ii t rou.dy vs L (J Reilly 17 
OWN 555 (at page 557) Action for raaliuouslv putting the 
law in motion lies in all cases where there is a concurrence of 
the following elements— (i) The commencement or continuance 
of a criminal procec mg 00 its legal causation by the present 
defendant against the plaintiff who was defendant in the original 
Proceeding on) its fiona fide termination in favour of the present 
Plaintiff (iv) the absen-c of probable cause for such a proceeding 
tv) j rescoce of malice therein (vi) damage conforming to legal 
standards resulting to the plaintiffs In order to maintain a 
suit for malicious prosecution it is not essential that there should 
have been prosecution in the *en«e in which the term is used in the 
t-r P Code "•’bus in a case where the defendart maliciously and 
Without just cause started a sanction proceeding against the 
plaintiff who was obliged to defend himself, it was held by 
Teunon and hewbold J J that the plaintiff had a cause of action 
and must be git en an opportunity to prove his case (l) Applies 
tion for sanction was held to be in this case tho preliminary or 
initial stage of a criminal prosecution Malicious prosecution 
therefore, commences as soon as the prosecutor ha9 taken the 
Initial step namely, he puts in his complaint before a Magistrate 
or a Court no matter what the result might be (2) Thus a 


(1) 27 C W N 388 <9 Cal 1035 

1 2 j 19 C W N 935 , 64 I C 741 
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suit for malicious prosecution will lie even if the complaint was 
dismissed for default or on some technical legal ground (3) 
Unless summons be issued by the Cr Court no suit for malicious 
prosecution will lie (4) The burden of proving the case is on 
the plaintiff m this case as in others and the Gnding of the 
Criminal Court about the plaintiff s innocence would not alone be 
enough (5) 

The period of limitation in these suits is one year from the 
date of termination of the proceeding or acquittal of the plaintiff 
as the case may be (See Art 23 Limitation Act) 

No 7 Plaint in a suit for malicious prosecution 
(Description of the Court and parties as in plaint No I] 

The above named plaintiff states as follow* - 

1 On the day of 19 the defendant 
obtained a warrant of arrest against the plaintiff 
from the Court of the Sub Divisional Magistrate, 
Shahabad, on a false charge of and the plaintiff 
was arrested tnere on, and detained in Hajat for 3 
days and had to give bail m the *um of Rs 200 to 
obtain his release 

2 In so doing the defendant acted maliciously 
and without reasonable or probable cause 

3 On the day of 19 , the aforesaid 

Magistrate dismissed the complaint of the defen- 
dant and acquitted the plaintiff 

4 In consequence of the above prosecution the 
plaintiff suffered p3in of the body and mind and wa« 
prevented from transacting his business, and was in 
jured in his credit and incurred expenses to the extent 
of Rs 240 in obtaining Ins release from the said 
imprisonment and tn defending himself against the 


(3) 42 All 305 

(4) 15C W N 917, 36 All 8 

(5) 17 C W 2J 435 36 Mad 375 72 1. C 411 
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*ud complaint, and a** manv potion* supposed the 
plaintiff to be a criminal the plaintiff has been 
lowered in their estimation 

5 That the cause of action arose on at 
within the juris hetmn of this Court 

6 Tiie plaintifT claim-' R*« tOO as damages for 
pin of hodv and mind and for loss of business and 
reputation is per account gi\en and Rs 240 as damages 
for expenses incurred in the Criminal Court For 
purp ises of ] iri'diction and court fees the plaintiff 
'alue h smut m all at Rs 740 

The plaintiff claims — 

(«) a decree for Rs 740 with costs of the case 
against the defendant 

(/ ) such other lehef as the Court may think fit 
to grant 

Account* of claim [Verification [ 

No 5 Written statement for plaint No 7 

[As in No 1 ] 

The defendant, etc 

1 That the defendant bond fide prosecuted the 
plaintiff in the Criminal Court and that he had 
reasonable and probable cause for the same 

2 That the plaintiff is a man of bad antecedents 
and that he was once convicted in a theft case in 
the year 1910 and that the plaintiff has no position 
in society 

5 That the plaintiff is not entitled to claim anv 
damages and that he did not incur expenses more 
than Rs in defending the criminal case and that 
the claim is excessive 

4 That 

Verification 
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No 8 Hints for drawing up a plaint in a simple 
Mortgage suit 

Before drawing up a plaint «u a suit on a simple mortgage 
bond it should be first of all clearly ascertained whether the 
bond in question is a mortgage bond The leading characierist cs 
of a simple mortgage are (i) a personal obligation on the 
part of the mortgagor to repay the debt and (li) a contract 
empowering the mortgagee to put up the property to sale in the 
event of the mortgagor failing to pay the amount of debt These 
two elements of a simple mortgage may be either express or 
implied (1) Thus the mortgagee in those cases has a two fold 
cause of action one arising out of the breach of the personal 
obligation and the other arising out of the contract of hypothecs 
tion It is thus open to him to put both these causes of at tion at 
once in one suit or in the alternative in different suits The 
mortgagee s failure to seek one or other of the remedies in the 
same suit does not in any way bar his right to enforce the remain 
Jog remedy by a separate suit (2) 

In considering the question of personal liability It should 
be borne m mind that a loan prime facte is a personal liability 
and that such a liability is not displaced by the mere fact that 
security is given for repayment of loan with interest but the 
nature and terms of the security may negative any personal 
liability on the part of the borrower (3) 

It should be noted that there being two distinct causes of 
action involved inas mple mortgage there are different periods 
of limitation for each Thus mortgagee cannot get a personal 
decree if the suit is brought after six years from the date fixed 
for payment If however he wants to proceed against the property 
he gets 12 years instead of 6 years 

It is not everyone who ever had an Interest in redemption 
that is entitled to be impleaded m a mortgage suit Tbe interest 
which entitles him to bo impleaded is an interest which he 


(1) 34 All 446 33 1 C 37 

(2) 2 All 157 

(3) 44 Cal 338 P C at page 400 
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PM**<«**<*d at the date of the suit Even the mortgagor is not 
a rere*sir\ part) to a suit instituted on his own mortgage If he 
bad in the meant me lost or pirted * th bis right of redemption 
Bat if the ertgage is a a nple mortgage and the mortgagee 
een tern plates moTieg for a supplementary decree for the 
till sstion of his dues on the snoitgogoT s personal covenant 
then tie mortgagor would be a necessary party even though 
be Lad parted with his equity of redemption in the mortgaged 
property V trespasser in possession of the mortgaged property 
is not a nece«*ary party as law does not permit the mortgagee 
to k 11 two I rds with one stone He must first foreclose his 
mortgage before be can be perm tted to deal with a trespasser 

Tbe defendant may put tbe plaintiff to prove due attestation 
and executio i of the deed or plead payment or deny passing of 
coni deration in full or in part In exparte cases the bond need 
cot be proved by an attesting witness after the recent amend 
ment The law as to the attestation of the mortgage bond has 
been dealt with in the Chapter on Ready Reference Tbe defendant 
may pray for reduction of interest under sec 3 of the Usurious 
Loan* Act <Vide also Hints given to plaint No 1 ) The Court is 
hound to allow decree for interest at the bond rate [or at a Tate 
allowed by CourtJ till the day of grace 

No 8 Suit on a simple mortgage bond 
1 Description of Court and parties as in plaint No 1 I 
The above named plaintiff states as follow* — 

J That the plaintiff is the mortgagee of the lands 
described in the Schedule B annexed to this plaint 
and that the said landB belong to the defendant 

2 The followiny arc the particulars of the 
mar ty aye — 

(a) The said mortgage bond m suit was exe 
cuted by the defendant in plaintiff’s favour on the 
2?th day of June, 1910, on receipt of Rs 
the defendant agreed to pay interest at the x 
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of per cent per annum and hypothecated the 
properties described in the Schedule B 

{&) That the defendant made payment of Rs 
from time to time as shown m the account given in 
Schedule A annexed to this plaint and that the «um 
of Rs is still due to the plaintiff from the defendant 
under the said mortgage 

3 That the defendant has not paid the amount 
due though demands were made 

4 That plaintiff’s cause of action for this suit 
arose within the jurisdiction of this Court on 

(* c the day fixed in the bond for repayment of 
the money ) 

5 As in para (5) of plaint No l 

The plaintiff claims — 

(i) That decree be passed against the defendant 
for the sum of Rs with future interest at the 
bond rate till tho day of grace with costs of the 
case and that a time be fixed in the decree for pav 
ment of the amount due and that in default of 
payment within the time allowed, plaintiff's dues be 
satisfied by sale of the mortgaged properties 

(ii) That in case the proceeds of the sale are 
found to be insufficient to satisfy the amount due 
to the plaintiff, then liberty be reserved to the 
plaintiff to apply for a personal decree for the 
balance 

Schedule A 

(Account) 

Schedule B 

(Description of properties as given in the bond ) 

/ Verification as in pjaint No 1 j 
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No 8 Written statement for plaint No 6 
I As in No 1 ) 

The defendant, etc 

1 As to Rs claimed hj the plaintiff, the 

defendant is entitled to a set ff for Rs as price 
of poods sold and delivered bj the defendant to the 
plaintiff 

Particulars are as follow a — 

1907 January 25 R« 150 

March 1st Rs 400 


Rs 550 

2 That besides the above the defendant made 
the following payments in cash and that plaintiff has 
not credited the said sums in his account 
Particulars are as follows • — 

1909 March 1st Rs 200 

1910 June 2nd Rs 500 


Rs 700 

3 That on an adjustment of accounts it will he 
seen that the plaintiff’s bond was satisfied and that the 
sum of Rs is due to the defendant from the 
plaintiff 

4 That plaintiff has no cause of action for 
this suit 

5 That the bond was not legally executed and 

attested * 

Verification 

Note —Court fees have to be paid on the amount for which! 
set off Is claimed 
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No 9 Hints for drawing up a plaint in a suit 
on a usufructuary mortgage bond 

In case of a usufructuary mortgage — mortgagee gets posses- 
sion of land and enjoys tbe usufruct and the same is credited 
towards the mortgage debt according to the terms of the contract 
between the parties A usufructuary mortgagor may not be 
personally liable for tbe debt unless he dispossessed the 
mortgagee from the land. 24 Cal 677 If however, the mortgagee 
is to appropriate a part of the usufruct towards interest and to 
pay the balance to the mortgagor the mortgage becomes a simple 
mortgage for all intents and purposes 21 Bom 267 A usufruc 
tuary mortgage bond has to be proved like an ordinary mortgage 
bond (Vide note before the suit on a simple mortgage bond ) 

Plaintiff m a suit like this may pray for recovery of possession 
of the laud if he had been dispossessed and retain possession till 
his dues would be satisfied in terms of the bond or plaintiff may 
pray for a decree against the property, and when the bond though 
in form a usufructuary bond is in essence a simple mortgage bond, 
tho plaintiff may also pray for money decree for balance after 
sale of tho property, provided his claim for a money decree is 
not time barred by tbe 6 years rule of limitation applicable in 
cases of simple registered bonds A usufructuary mortgagee in 
possession may sue a tenant for rent, 18 C W. N 1016 

It must bo remembered that personal liability in these cases 
will depend on the terms of tbe contract and the intention can 
be gathered from the terms as incorporated In the deed 
Ordinarily other mortgagees may not be made parties In a 
suit on a usufructuary mortgage bond (Read Ordei XXXIV 
R 1 of the C P Code) A prior mortgagee is not a necessary party 
to a suit for sale or foreclosure (38 Mad 927, 39 Bom 138 145 ) 

No 9 Suit on a usufructuary mortgage bond. 
The plaintiff in the above suit states as follows . — 
I. That the defendant executed a registered 
mortgage bond on the 1st of March 1914 In favour 
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of The plaintiff on receipt of a <um of Rs 36/- an<I 
atrreed that the mortgaged plot of land measuring 
about 3 Bighas and 2 cottahs as described in Schedule 
\ would be in possession of the plaintiff for a period 
of 12 vears from the date of execution of the bond 
le 1st March 1*125 and that after the expiration of 
the af resaid 12 j cars the plaintiff would vacate 
the said plot if land when the amount of loan 
coupled with interest thereon should have been 
paid from the usufruct of the land. It was besides 
agreed upon bp the defendant that should the 
plaintiff bo dispossessed from the land, the defendant 
would be liable for a proportionate principal debt fiom 
the date of dispossession carrying interest at tie 
rate of 6 pies per rupee per month 

1 That the plaintiff in terms of the mortgage 
bond was put in possession of the mortgaged property 
and continued to be in possession thereof for a period 
of 5 years The plaintiff thus realised proportionately 
Rv 15/ of the principal debt when the defendant 
di«pos°e«sed him in June 1920 

3 That mspite of repeated demands and 
requests, the defendant has not put plaintiff back 
to possession of the property 

4 That by this act of dispossession of the 

plaintiff by the defendant, the latter has made 
himself liable for mortgage debt of Rs 21/- i e f^th 
of the principal debt togothei with interest thereon 
at the rate of 6 pies per month Thus the accounts 
given below will shew that the plaintiff is entitled 
to get from the defendant as Rs 21/- as principal and 
Rs 35 6 as interest l e Rs 56-6 as m all J 

5 The cause of action for this suit arose within 
the jurisdiction of this Court in village (where the 
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property is situated) — on the day of 19 (i e the 
date on which he was dispossessed) 

6 The suit is valued at Rs for deter 

imnation of Court fee and jurisdiction of the Court 
The plaintiff accordingly prays that — 

(o) As No 1 in plaint No 8 
(6) As No 2 in plaint No 8 
(c) Any other relief etc 

(Plaintiff may also pray for recovery of possesion 
m the alternative ) 

Schedule A 

(Description of the mortgaged property ) 

North South Ea t 1Vc<-t 

Schedule B 

Accoui t 

(Verification J 

Written statement for plaint No 9 

llie defendant in the above case states as 
follows — 

1 The defendant never disposessed the plaintiff 
from the land on the 1st June 1920 as set forth in the 
plaint The plaintiff still continues to be in posses 
sion of the mortgaged property and hence the plaintiff 
has no cause of action 

2 The claim of interest as put forward bv the 
plaintiff is excessive The defendant is an illiterate 
person and was never apprised of the provision 
relating to interest in the bond which was not read 
over to h>m The claim for interest made by the 
plaintiff is hard and unconscionable , and conse 
quently the plaintiff cannot legally claim interest 
charged The prevailing rate of interest in the 
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locality to which the defendant belong* being 12 
per cent per annum, assuming, but nc\er admitting 
for of argument that the plaintiff may claim 

interest, be cannot realise anything more than 12 
per cent per annum a** interest 

1 What anpears to the defendant to lie at the 
root of the present case falsely brought by the 
plaintiff is that the defendant could not Fee his way 
ti*(onsent to a proposal of sale of a piece of garden 
land comprised b\ the mortgage deed to the plaintiff 
4 The defendant accordingly prays that 

the suit be dismissed with costs. 

Verification as in plaint No 1 

No. 10 Hints for drawing up a plaint in a suit on 
Mortgage by conditional sale 

The defendant in such a suit is never personally liable for an\ 
portion jf the debt i «? All 532 16 Cal 540) The mortgagee does 

not get an at s ilute right to the property unless he gets u final 
decree (>r foreclosirr In a suit like this the Court at first 
passes j preliminary decree allowing some lime to the defendant 
to | ay off the decretal amount and in case of nun payment ot 
the decretal amount within the time fixed, final decree for 
foreclosure is passed and ihc ownership of the property passes 
absolutely to the plaintiff i40 I C 371) Sometimes it becomes 
difficult to ascertain whether the transaction was really a 
mortgage by conditional sale or a sale out and out In such 
cases evidence as to surrounding circumstances is permissible 
to shew the real nature of the transaction |17 C W N ll)53 
33 All 310) Read also 1 M W N 164 Read also Maungky vs 
J/« Sftoii Lo 22 C W N 257 P C (1917) 

In a recent Privy Coudci) case of Jhend Singh v Sett 
Wahiduidin (reported in 21 C W N C6 = 38 All 576 = 31 M T 
J 750 = 10 Bur L T 131=19 Bom L R 10=36 I C 38.) it 
held on a construction of deed of a sale with a conte 
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agreement to repurchase on certain terms that the intention 
of the parties to the instrument as gathered from the language 
of the documents themselves viewed m the light of the surrounding 
circumstances was that the transaction was a sale and not a 
mortgage Stipulation to pay interest will lead to the presumption 
that the transaction was a mortgage (65 I C 673) Stipulation 
as to the date of repayment is a very important test (11 C W 
N 400) This will go to shew that the transaction was a mortgage 
[For other particulars see Hints to plaints Nos 8 and 9 ] 

No 10 Suit on a mortgage bond by 
conditional sale 

The plaintiff in the above suit states as 
follows — 

1 The defendant mortgaged a piece of land 

described in Schedule A of the plaint situate in 
Milage Police station within the junsdic 

tion of this Court, on the day of of the year 

on receipt of a sum of Rs carrying interest 

at the rate of per cent per annum and executed 
and registered the mortgage bond by conditional 
sale which is filed along with this plaint 

2 That the defendant also agreed to put plaintiff 
to possession of the land in lieu of interest or ill 
the alternative to pay off the whole amount of debt 
with interest at 12 p c p a thereon by the month 
of the year 19 , 

3 That it was besides agreed upon by the 
defendant in terms of the bond that in the event 
of his failure to repay the entire amount of debt 
on the date fixed in the bond, the plaintiff would be 
entitled to get a decree for foreclosure and possession 
from a competent Court 

4 That the annexed statement of account*- 
as given in Schedule B would show that plaintiffs 
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dues from the defendant under the bond up to date 
!*■ I*« and that the defendant made no payment 
in«pitc of repeated demands 

The value of the suit is laid at Rs for purpos- 
es of determination nf jurisdiction and Court fee 
The cause of action for this Milt arose within 
the jurisdiction of this Court at Milage. on 
dav of there put the date of repaj ment as given 
in the bond ) 

llu plaintiff accordingly prajs — 

<«l That a decree be passed for the entire amount 
of principal and interest against the property mort 
gaged by the deed annexed hereto 

(6) That the defendant be gi\en a period of grace 
within which he may deal off the dues under the 
mortgage and that should he fail to make the pay- 
ment before the period of grace expires, the plaintiff 
do get possession of the property and the defendant 
do lose his equity of redemption and that a decree 
for foreclosure in the above terms be passed in 
the case 

(r > Any other relief which the plaintiff in law 
and equity is entitled to 

Schedule A 

D v upturn of tin propel ty 

Schedule B. 

Sl Ik duh of u< counts 

Verification as in plaint No 1 
No 10. Written Statement for plaint No 10 
The above named defendant states as follows — 

1 The plaintiff has no cause of action and 
hence the suit merits dismissal 
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2 Ihe value of the property in suit exceeds 

Rs and consequently this Court has no juris- 

diction to try the suit. 

3 The property in question was mortgaged 

for the second time to Mr of village 

in Dist on the day of of the year 

according to the terms of which the second 
mortgagee has been in possession of the property 
since that date The present suit is therefore not 
maintainable unless the second mortgagee is made 
a party 

4 The bond in suit was not duly attested and 
executed. 

5 The plaintiff was in possession of the mort- 
gaged property from the date of execution of the 
bond for a period of 5 years and the defendant 
contends that the mortgage debt was wholly satisfied 
out of the usufruct of the property The plaintiff on 
various pretexts did not return the bond, and brought 
this suit although he had no dues left under 
the deed 

The defendant accordingly prays that the suit 
be dismissed with costs 

Verification as in plaint No 1 

No 11. Hints for drawing up a plaint in a 
Redemption suit. 

A redemption suit can be brought by the mortgagor or by 
one of the mortgagors \2 Z Mad 2tl9)orby a lessee of the mortgaged 
property (29 All 679) or by a sub mortgagee (20 Mad 35) For 
right to redeem read Sections 60 and 90 of the Transfer of Property 
Act If the mortgagee be in possession of fho property then 
plalnlifT should asfc for an accouot from the defendant and the 
liability of the plaintiff would be ultlmatcl} decided on an 
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•Jjtt't'nrri of a“Ct»jnts The Ciurt in a redemption suit will 
2 fret ih» plaint i** to pay the turn d i to the defendant within a 
time to b* fi' I in the decree On payment of the amount within 
the time f*ed the Ciurt will pm order in the final decree 
dec’aririR thit the m irtgsgc le redeemed and the propertt he 
reW^el fr< -i the tn rtgage debt It must be remembered that 
aredempti a »uit cannit be instituted before the due date fixed 
in the b nd — 1’tad the Privy Council casereported in 36 All 195 
— Is C t\ h The plaintiff mortgagor should ordinarily in 

th» tame »uit implead the mortgagee or mortgagees if there 
b* c»o»e tui n mortgagee uf the same property 43 I C 23C 
(Mid) Ac ntracttoilog the equity of redemption may not be 
*V» *d ,, v*r% case 34 Ml <i>0 35 M L T W PIT 413 
In a redenp ion cu t the Court fee has to be paid on the pnnciptl 
•an r vered b the bond 

No 11 Plaint in a suit for redemption 
{Description of the Court etc as in No 1 ] 

The plaintiff in the ahovo suit states as follows — 

1 The plaintiff executed and registered i 

mortgage deed in respect of a plot of homestead land 
measuring about on receipt of a loan of Rs 

carrying interest at per cent per annum on 
the dat of of the year and agreed to repay 
the entire ■-um due as principal and interest on 

2 The mortgaged property is situate in village 
Police station in tne district of within 

the jurisdiction of this Court and is described in 
Schedule A 

3 It was subsequently agreed upon between 
the plaintiff and the defendant that the mortgage 
debt with interest thereon should be repaid out of 
the usufruct of another piece of paddy land (described 
in Schedule B) by the defendant s possessing the land 
for years 

9 
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4 That according to the agreement mentioned 
in the foregoing paragraph, the defendant was in 
ducted on the land and continued to be in the use 
and occupation thereof from to i e, for 
years 

5 That as far as the plaintiff s calculation goes, 

the mortgage debt with interest has been paid off 
from the usufruct which the plaintiff considers to 
have been at the rate of Rs per Bigha of land 

a year and the plaintiff appends hereto a statement 
of accounts according to his estimate, in Schedule C 

6 That the plaintiff repeatedly requested the 
defendant to give him a statement of accounts of 
the profits made from the mortgaged property but has 
not had any up to date , nor has the defendant 
returned to him the mortgage bond The plaintiff 
craves leave to file along with this plaint a certi- 
fied copy of the bond 

7 The value of the suit for purposes of deter 
mination of jurisdiction and court fee is laid at 
Rs 

8 The cause of action for the present suit 
arose on [i e from the time when according to 
plaintiff s calculation all dues in respect of the bond 
debt were paid off from the usufruct ] 

9 The plaintiff therefore, prays that — 

{«) A decree be passed against the defendant 
for accounts of dues and pajments under the bond 

(6) A redemption decree be passed in the event 
of it being found that all dues in respect of the 
bond have been paid out of the usufruct 

(c) A decree for redemption of the mortgaged 
property on payment of any sum that may bo found 
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due under Che bond Ijc pa««ed, and that a time be 
allow ed to the plaintiff to pav off the amount that 
nnt be found due to the defendant from plaintiff 
under the bond and that on the payment of the 
amount within the time fired the property be declared 
relea*ed from the mortgage debt 

(</) A decree for co*ls of the litigation 

(<) Any other relief to which the plaintiff m 
law and oquiU may be entitled 

(1) Si In tfiih 1 if mortgage property 

(2) b hi hih D of the land used and occupied 
by the defendant 

( }) Scl >luh- C of account* 

Verification at. in plaint No 1 
\ I — Tutc fctuuld I p aMo a prayer fur return of the title 
deed* ifanj deposited with the defendant at the time of the 
mortgage 

No 11 Written statement to plaint No 11 

The abo\c named defendant states as follows , — 

1 The plaintiff executed a mortgage bond in 
fa\ our of the defendant on receipt of Rs , but as 
alleged in the plaint he never put ‘the defendant in 
possession of the property m suit 

2 It is true that there was an agreement that 
the plaintiff would put the defendant in possession 
of the property in suit , but the plaintiff on various 
pretexts did not make over possession The plaintiff 
is accordingly liable to pay the entire amount of 
loan covered by the bond together with interest at 
the bond rate Thus the total dues of the defend? 
from the plaintiff under the bond are Rs , 

the defendant is willing to give back to the pi 
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the mortgage bond together with other deeds 
relating to the mortgage, should the plaintiff be 
agreeable to pay the sum of Rs 

3 The plaintiff being himself in possession of 
the suit land, the suit is not maintainable in its 
present form 

4 There appears to exist no cause of action 
against the defendant for the suit and hence the 
suit does not he at all 

5 The defendant may also add that he is 
willing to have the dues satisfied from the usufruct of 
the land in suit should the plaintiff choose to make 
o\er possession thereof to the defendant for years 

Verification as in plaint No 1 

No 12 Hints for drawing up a plaint in a 
suit for restitution of conjugal rights 

A husband can bring a suit sga nst bis wife for restitution 
of conjugal rights A wife may plead cruelty on the part of the 
husband as a ground for refusing to remain with him (7 Bom 
L R 602) A Hindu husband guilty of grave matrimonial 
offence cannot clam restitution (34 Cal 971) Restitution can be 
claimed even against a minor wife (28 Cal 3~) If the n ife denies 
marriage the plaintiff has to prove marriage in a strict form 
(36 TC20PC 19C L J 216) A Mahomedan husband may not 
get restitution unless he has paid prompt dower (35 Bom 3^6) 
but the authorities are not unanimous on this point (17 Cal 6701 
Plaintiff can value the suit at any amount he pleases (28 All 
545 F B 34 Cal 352 , 31 Wad 89 I B ) 

There is no limitation for such a suit as the cause of action 
arises on every occasion there is demand and refusal 

No 12 Plaint in a suit for restitution of 
conjugal rights 

The above named plaintiff state* a* follows — 

1 That the defendant is plaintiff’s legally married 

wife 
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2 That defendant No 2 i*» the father and defen 
dint No 3 is a brother of defendant No 1 and that 
the «a«d defendant** No*- 2 and 3 taking advantage 
of the plaintiff* absence from home enticed away 
defendant No 1 on the day of of the 

year without the knowledge of the plaintiff 

3 Th it the plaintiff on his return canic to know 
of the above facts of the enticement and illegal 
removal of his wife, the defendant No 1 in the 
Present ca**c called on the said defendant** Nos 2 
and 3 and requested them to send her back 

4 That the said defendants Nos 2 and 3 paid 
no heed to the plaintiff s request and drove him 
awav and abused him 

5 That b> the aforesaid act of the illegal 
removal and enticement of lus wife the defendants 
Nos 2 and 3 have put an obstacle to the plaintiff s 
enjoyment of conjugal right*. 

6 The plaintiff is entitled to have a restitution 
of conjugal rights over defendant No 1 as she is 
his legally married wife 

7 The cause of action of the present suit 

arose on village within the jurisdiction 

of this Court 

8 For purposes of jurisdiction and Court fee the 
suit is valued at Rs and Court fee of Rs is paid 

The plaintiff therefore claims — 

( a ) a decree against defendant Nos Z and 3 
for restoring defendant No 1 to him on a decla 
ration that the said defendant No 1 is his 
legally married wife according to the Maho- 
medan Law and for directing defendant No 1 
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to return to plaintiff s home and live there as plain* 
tiff’s wife 

(6) a declaration that the defendant" No« 2 and 
3 have no right to retain defendant No 1 against 
the wishes of the plaintiff 

(c) Any other relief to which the plaintiff in Taw 
and equity is entitled 

Verification 

No 12 Written Statement to the plaint No 12 

Tho above named defendants No 2 and 3 state- 
as follows — 

1 The plaintiff is the husband of the defen 
dant No l 

2 The plaintiff illtreated defendant No 1 and 
refused to maintain her and hence the said defendant 
No 1 left the protection of the plaintiff of her free 
will and came over to the house of the defendants 
Nos 2 and 3 It is wholly untrue that the defen 
dants Nos 2 and 3 enticed away defendant No 1 

3 The plaint ffisa man of questionable morals 

He has a lady named m his keeping at his 

house and consequent!} tho defendant No 1 cannot 
stop with the plaintiff so long as the latter does 
not mend himself 

4 In tho abo'e circumstances there is no cau=e 
of action for the present suit by the plaintiff against 
the defendants 

Tho defendants accordingly prav that the suit 
bo dismissed with costs 


Verification 
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No 13 Hints for drawing up a plaint in a Suit by 
a Mahomedan wife for dissolution of marriage 

A Mahomedan husband stands on a distinct footing from 
other peop * of the male sex governed bi laws other than 
Mahomedan He has not to seek the assistance of a Court for 
d (solving the marriage It is only when u Mahomedan wife 
wants to have her marriage with her husband dissolved that 
there U an o casion for these suits There are only two grounds 
on which a’Mahomedan wife maj claim dissolution First of these 
grounds Is that the husband was suffering from impotcncy at 
the time of the marriage and that this fact was not within the 
knowledge of the wife then The wife in these cases does not 
get a decree fir dissolution all at once It must be proved that 
tie impotency complained of is one of a permanent character 
To ascertain the fact time (say a years time) is given to the 
rart es and if the disability doe9 not cure by that time it is then 
that the marriage is dissolved (21 A L J 811 75 1 C 502) 

The second of the grounds on which a ilahomcdan wife may 
claim dissolution is l a an (imprecation) In this case the wife 
has to prove that the husband accused her of unchastity and 
denounced her publicly The allegation should be made distinctly 
in the plaint The wife may also claim dissolution if there be 
an agreement between her and her husband that the former 
would be entitled to seek dissolution in the event of a certain 
event happening eg in case the husband would marry a second 
wife and the like and it that event happens 36 Cal 23 73 I C 1012 
3 C L J 49 Of course the condition in a A'a&innama giving 
right to the wife to seek divorce must not be allowed as opposed 
to public policy 8 Cal 32 1 

No 13 Plaint in a suit by a Mahomedan 
wife for dissolution of marriage 

{Description of Court etc as in No 1 ] 

The above named plaintiff states as follows • - 
1 The plaintiff was married to the defendai 
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2 That the plaintiff stayed at her father s place 
for about a couple of months and that during the 
course of these months her father was negotiating 
her marriage with one Mr Siddik of Basulpur, an 
influential and wealthy Zeminder who offered the 
plaintiff s father a large sum in the event of a 
marriage taking place between the said Md Siddik 
and the plaintiff 

3 That the temptation held out to the plaintiff’s 
father is principally responsible for the present case 
for dissolution of marriage by the plaintiff 

4 That the statements made in the plaint regard- 
ing cruelty, ill-treatment and other unmanly actions of 
the defendant towards the plaintiff are wholly false 

5 That the plaintiff s father started a cri- 
minal case against the defendant purely out of spite, 
and the written statement filed by the defendant m the 
said criminal case never contained a word that would 
point to any dark spot in the plaintiff s character 

6 The Btory of publicly denouncing plaintiffs 
character in presence of the gentlemen named in the 
plaint is entirely fanciful, and as far as the defend- 
ant has been able to ascertain, the gentlemen named 
m the plaint are underlings of the said Md Siddik 
who is helping the plaintiff and her father with men 
and money tD obtain the dissolution of marriage. 

In the circumstances stated above the defendant 
prays that the suit be dismissed with costs 

No 14 Hints for drawing up a plaint in a 
suit for damages against a Railway 

The liability of a Railway Company arises according to tbe 
terms of the risk note The liability of a State Railway is 
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to return to plaintiff s home and live there as plain* 
tiff’s wife 

(6) a declaration that the defendants No* 2 and 
3 have no right to retain defendant No 1 agaiO't 
the wishes of the plaintiff 

(c) Any other relief to which the plaintiff in law 
and equity is entitled 

Verification 

No 12 Written Statement to the plaint No 12 

The above named defendant*; No 2 and 3 state- 
as follows ~ 

1 The plaintiff is the husband of the defen 
dant No 1 

2 The plaintiff llltreated defendant No 1 and 
refused to maintain her and hence the said defendant 
No 1 loft the protection of the plaintiff of her free 
will and came over to the house of the defendants 
Nos 2 and 3 It is wholly untrue that the defen 
dants Nos 2 and 3 enticed away defendant No 1 

3 The plaintiff is a man of questionable morals 
He has a lady named in hi 1 - keeping at fits 
house and consequent!} the defendant No 1 cannot 
stop with the plaintiff so long as the latter does 
not mend himself 

4 In the above circumstances there is no cause 
of action for the present suit by the plaintiff against 
the defendants 

The defendants accordingly pray that the suit 
be dismissed with costs 


Verification 
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No 13 Hints for drawing up a plaint in a Suit by 
a Mabom^dan wife for dissolution of marriage. 

A JIahonirdin husband stands on a distinct footing from 
other prop e of the male ‘■ei governed hr Jaws other than 
Mahomedan He has not to seek the assistance of a Court for 
dis*olvirg the marriage It is only when a Mabomedan wife 
want« to bare her marriage with her husband dissolved that 
there is an o'cavion for these suit* There are only two grounds 
on which a’tfabomedan wife may claim dissolution First of these 
grounds is that the husband was suffering from impotency at 
the time of the marriage and that this fact was not within the 
knowledge of the wife then The wife m these cases docs not 
get a decree for dissolution all at once It mu»t ho proved that 
the i in potency com] lamed of is one of a permanent character 
To ascertain the fact time l»ay a years time) is given to the 
parties and if the disability does not core by that tim« it is then 
that the marriage is dissolved <21 A L J 811 75 1 C 502) 
The second of the grounds on which a Mahomcdan wif© may 
claim dissolution is la an limprecation) In this case the wife 
has to prove that the husband accused her of unchaatity and 
rfenounoed her publicly The allegation should bo made distinctly 
in the plaint The wife may also claim dissolution if there be 
®n agreement between her and her husband that the former 
would he entitled to seek dissolution m the event of a certain 
event happening e g in case the husband would marry a second 
wife and the like. and if that event happens 36 Cal 23 73 I C 1012 
3C L J 49 Of course the condition in a ATaftinnama giving 
right to the wife to seek divorce must not be allowed as opposed 
to public policy 8 Cal 321 

No 13. Plaint in a suit by a Mahometan 
wife for dissolution of marriage 
[Description of Court etc as in No 1.1 
The above-named plaintiff states as follows ; - 
1 The plaintiff was married to the defendant 



336 


APPENDIX TO PATR I 


on the 15th of April, 1913 and lived with him till the 
19th of June, 1919 

2 The defendant is a man of loose morals and 
has a mistress named Nerrunessi Bibi in his keep 
ing This the plaintiff objected to ind earned for 
herself showers of reproaches from the defendant 
on several occasions This is not all The defendant 
often used to come home late m the night, badly 
drunk, and threaten to beat the plaintiff, and as a 
matter of fact mercilessly beat the plaintiff on 
the 18th of June, 1919 whereupon the plaintiff 
informed her father Md Golam Hossain who came 
and took away the plaintiff to his place 

3 The defendant met tbe pi untiffs father the 
said Golam Hossain on the 21st September, 1919, 
with n number of men and threatened to endanger 
his life m case he did not part with the plaintiff 
The said Md Hossain however did not yield to tbo 
threats of the defendant and filed a pctttion before 
the Subdivisional Magistrate of Barrackporo praying 
for process against the defendant and two other 
men of his camp for answering to a charge of cri 
tninal intimidation The defendant appeared before 
the said Subdivisional Magistrate on tho 23th Sep 
tember and filed a written statement in winch he 
made positive and dark allegations against the 
character of the plaintiff accusing her of unciastity 
principally amongst other offences Tho plaintiff 
files along with this plaint o certified copy of the 
written statement 

4 The plaintiff, further, begs to add that besides 
making the damaging statement in the criminal Court 
referred to at the close of tho last preceding pari 
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of (Ins plaint, the defendant opcmy and publicly 
denounced the plaintiffs character on the 12th 
September, 1919, before Md Ibrahim, Md. Yusuff and 
Zander Ah, who are neighbours of the defendant 
and who interceded to effectuate a re-union between 
the plamtifT and the defendant 

5 That the plaintiff has been *-eriously mortified 
and her reputation has suffered scry greatly on ac- 
count of the aforesaid accusation of unchastity (la-un) 
levelled against her The plaintiff is a Mahomedan 
lad> governed by the Sunni Law, and such acts of 
accusation «*ntitlo her to claim a dissolution of her 
marriage with the defendant 

C The cause of action for the present suit 
arose on when the defendant publicly denoun- 

ced the plaintiff as described in para 4 

7 The suit is %&lued at Rs for determina- 

tion of Court-fee and jurisdiction of the Court 
The plaintiff, therefore claims — 

(«i) a decree against the defendant dissolving 
the marriage between the plaintiff and 
the defendant 

(ft) a decree for costs, and other reliefs to 
which the plaintiff may in law and equity 
be entitled 

Verification 

Written statement to plaint No. 13 

The above-named defendant states as follows — 

1 That the plaintiff is his legally married wife 
and was taken away by her father to his place on 
the occasion of his second son’s marriage 
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2 That the plaintiff stayed at her father s place 
for about a couple of months and that during the 
course of these months her father was negotiating 
her marriage with one Mr Sddik ofPasulpur an 
influential and wealthy Zeminder who offered the 
plaintiffs father a large sum in the event of a 
marriage taking place between the said Md Siddik 
and the plaintiff 

3 That the temptation held out to the plaintiff s 
father is principally responsible for the present case 
for dissolution of marriage by the plaintiff 

4 That the statements made in the plaint regard 
ing cruelty ill treatment arid other unmanly actions of 
the defendant towards the plaintiff are wholly false 

5 That the plaintiff s father started a cn 
minal case against the defendant purely out of spite 
and the written statement filed by the defendant in the 
said criminal case never contained a word that would 
point to any dark spot in the plaintiff s character 

6 The story of publicly denouncing plaintiffs 
character m presence of the gentlemen named in the 
plaint is cntirelj fanciful and as far as the defend 
ant has been able to ascertain the gentlemen named 
in the plaint arc underlings of the said Md Siddik 
who is helping the plaintiff and her father with men 
and money to obtain the dissolution of marriage 

In the circumstances stated above the defendant 
prays that tho suit bo dismissed with costs 

No 14 Hints for drawing up a plaint in a 
suit for damages against a Railway 

The liability of a Rallwaj Company arise* accord mt to tbt* 
term* of the risk note The l ab I ty of a State Railway 1* 
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goverred by tbe provisions of the Indian Railway Act (Act IV 
tflS^O) wherea* liabilities of other Railways not owned or 
managed bv Government and Limited 'Navigation Companies are 
governed 1 v the provisions of the Common Carriers Act (Act III 
f f 5 ■* amended by Act \ of 18991 Tbe I ability of Private Com 

panic* arises according to the terms of the contract between the 
sm gnor and the assignee and also under the provisions of the 
Common Carrier* Act The case is otherwise with the State Rail 
**y» The position of the Compan> is that of a bailee and in 
ca*« of loas of or damage to goods sent the consignor has to 
prove that they were despatched in good condition with proper 
care and the defendant Compm> has to prove absence of negli 
gene* and carelessness on the part of their employees The 
term of the risk note under which the goods were sent is the 
rrmclpal criterion for deciding tbe question of liability (43 Mad 
617 1 tA ben goods were sent on risk notes in forms A and B 
at reduced rates the trend of the decisions of all the High Courts 
had been to absolve the defendant Railway Company from 
liabilities But as this caused great hardship to the consignors 
the forms of the risk notes have quite reccnty been slightly altered 
If the entire packages sent are lost tbe company becomes un 
questionable liable for non delivery 

The Railwa} as a carrier is not responsible for loss caused bv 
the carelessness of the consignee (58 Indian Case 1000 18 A L J 

*61) In the case reported in 23 C W N 998, the goods were 
destroyed by (ire in transit and the Company was made liable 
lor damages In a suit for damages for loss in transit the 
Company is liable for the direct outcome of its negligence The 
Company would not be liable for damage due to acts of God 
For liability of a Company for loss of goods on account of un 
avoidable accident inspite of the utmost precaution that might be 
taken in a moment of peril, see the Privy Council case reported in 
27 C L J 615=23 M L T 376-20 Bom L R 735 

Suit against a Railway Company cannot be brought without 
service of proper notice In the case of a State Railway 6 months 
notice of suit must be given to the Collector or to the Agent 
(20 C W N 790 and 696 42 All 390) Notice served upon the 
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Traffic Superintendent was held to be insufficient (21 Cal 20$) 
For service of notice »n case9 of Rail ays other than those 
mi nag d or owned by the Government see 3s I nd C 502 

A suit may be brought against a Railway for unusual delay 
in delivering goods on account of which the article sent suffered 
great deterioration 

It must be remembered that if the number of packages sent 
reached the consignee a suit for damage will not he even if the 
contents be found to be short 16 C W N 767 41 Cal $76 

Railways will not be liable for loss if gold silver or silken 
articles of value more than Rs 100/ be sent without proper 
insurance 42 Cal 888 

No 14 Suit against a Railway Company for dama- 
ges for goods sent but not delivered 

Description of the Court and the parties as in 
plaint No l 

Claim — Rs 2 00/ re damage for goods not delivered 

The above named the plaintiff states as below — 

1 The plaintiff sent 240 cask*- of mustard oil 
from Calcutta to Benares Cantt by Railway on the 
12th of September, 1924 and received a risk note in 
form A or B (Here put in the description of the form 
of receipt obtained) 

2 On the 29th September 1924 when taking 
delivery of the goods sent the plaintiff got 215 casks 
instcid of 240 despatched and took over the casks 
available granting a rcccip‘ for them The remain 
ing 5 casks were found missing and accordingly 
not delivered to the plaintiff 1 he value of the 
aforesaid five casks of mustard oil is Rs 200/- 

3 The plaintiff sent a notice claiming Rs 20C /- 
for the lost casks of mustard oil to the Agent of the 
defendant Railway Company and was given to 
understand in reply that the said Railway Company 
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"S' m no wa\ hound to make good the loss sustained 
hv the plaintiff 

4 The cau«e of action for the present suit arose 
at Benares Cantt on the 29th of September, 1924 

'i The plaintiff values this suit at Rs 200/ 
for determination of jurisdiction of the Court and for 
Court fee 

1 he plaintiff therefore pmj 8 — 

( /) A decree for Rs 200/ wit)) interest and costs 
Verification 

No 14 Written statement to the plaint No 14 

1 The notice with winch the plaintiff served Hie 
defendant Company wav insufficient as that 
was directed upon the Traffic Manager and not upon 
foe Agent as tt should have been under the law 

2 The defendant Railway Company offered to 
deliver to the plaintiff 240 casks of mustard oil as 
per receipt hut the plaintiff declined to accept 5 
casks as they d.d not contain their full capacity 
The plaintiff signed and filled up A form of risk note 
which meant that he sent goods at his own risk 
and he did not willingly accept the five casks m 
question The defendant company accordingly is 
not liable for any damage The company further 
believes that the five casks refused by plaintiff had 
been in damaged condition at the time of delivery to 
the Railway for despatch and that their contents 
were not properly secured 

3 The defendant company does not accept the 
price of the five casks of mustard oil as given by the 
the plaintiff and the plaintiff must prove that the 
his price claimed is proper 

4 fhe defendant company twice wrote to th& 
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plaintiff to take delivery of the aforesaid five ca^ks 
of oil within 7 days from the receipt of the notice , 
but the plaintiff having refused to do so, the company 
sold out the casks by auction to the highest bidder for 
Rs 10 12 As Out of this amount the Company’s 
dues for demurrage come up to Rs 7 /- and the 
plaintiff, accordingly may take the balance of 
Rs 3-12 As which still remains m deposit at the 
defendant company’s office at the plaintiff’s credit 
The defendant, therefore, prays that — tho suit 
be dismissed with costs 

Verification 

No 15 Hints for drawing up a plaint in a 
contribution suit 

Before drawing up a plaint or written statement in a contri- 
bution suit sections 69 and 70 of the Indian Contract Act should 
be read carefully Generilly speaking a suit for a contribution 
lies when a person who is liable along with others pays up his 
6hare of tho dues together with those of others, for protecting 
a common interest In such a suit the plaintiff should not pray 
for a joint decree against the defendants ho must distinctly 
set forth the amount due by each of the defendants (I) Unless 
the liabilities of the plaintiff and the defendants were joint and 
several In respect of the sum paid a contribution suit will not He 
2) In order to have the right to sue for contribution It is essen 
tial for the plaintiff to show that payment was made reasonably 
and i rudently (3) Ileneo If a person made payments on senti 
mental social or moral grounds he cannot legitimately claim to b« 
re ImburseJ (4) It is not In ircry case in which a man was 
benefited by another that an obligati in to repay arises , there 

~ (i) 12 All HO . IJ I C 45 . 21 V\. It 255 

(2) 61 L C 91 

(3) 6t I C 892 

(41 61 L C “06 
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r"t:*t b<* an ob! Ration express or implied <li Where a tank 
vat filed up in compliance with tbc rcqu sition of a MudIci 
pal ly and tenants were »" tiled on the land the case was hold 
to be one under sec "0 of the Contra t Act 1 2) 

It inu«t be noted that the person making tbc pa>mcnt does so 
oat of a reasonable apprehension of his right being affected In a 
recent Calcutta case a reversioner who made payments for protect 
ink his future rights subsequently sued the widow in whose hands 
the property was for reimbursement 3) A purchaser at a sale in 
execution of a mortgage decree or a rent decree when he paj a 
back rent be does so foT his convenience and he cannot sue 
the judgment debtor for contribution in respect of payment 
made (4) The posit on of a dnrpntm tar paying decret il amount 
of the patm is quite differe it He may have possession of tho 
Taluk under sec t"l D T Act and if he * chooses he may recover 
the imount so paid by a contr button suit (o) The law of contri 
button has I cen elaborately discussed in a recent case reported in 
30 C \\ h 366 aud it was held that in a suit for contribution— 
th» Court should take broad view of facts and decide according to 
equ table principles unhampered by techmcaht es 

No 15 Suit for contribution 

[Description of the Court and the parties as in 
plaint No 1 ] 

Claim for contribution of Rb 

The plaintiff in the above suit states as follows 

1 That a plot of land as described in the 
Schedule given below was inherited by the plaintiff 
and the defendant 

2 That the said land forms a holding under 
the Raja of Mahisdal at an annual rental of Rs 50/ 

(1) 40 Bom 647 21 C W N 394 ~ 

(2) 25 C W N 813 

(3) l»CWk 779 22 C W N 347 

14) 9 C W N 670 6 C W N 794 

<5) 21C W N 628 
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3 That the said holding is held in equal shares by 
the plaintiff and the defendant, and that the defendant 
i« accordingly liable for half the rent of the said janta 

4 That the land lord brought a suit for arrears 
of rent and put up the property to sale when the 
present plaintiff to protect his interest deposited the 
entire decretal amount of Rs plus cost of the suit 

5 That as a result of the payment of Rs 

as mentioned m para (4) of the plaint the defendants 
share in the property was saved, and as the defendant 
derived benefit from the deposit made by the plaintiff 
he is bound to pay half of the amount deposited by 
plaintiff i e Rs 

6 That the plaintiff by the said act of deposit 
stands in the position of a creditor of the defendant 
for Rs and is entitled to interest on that sum 
at the rate of 12 percent per annum as compensi 
tion for detention of his money 

7 The suit is valued at Rs for purposes 

of determination of jurisdiction and court fees 

8 The cause of action for the present suit arose 

on the daj of 192 — in village PS 

within the jurisdiction of this court 

The plaintiff accordingly prays — 

(u) That the suit bo decreed with costs and 
interest at the rate of 12 per cent per annum ns per 
account given below 

(fc) Any other relief to which the plaintiff may 
be found entitled in law and equity 

Scheduli A (Description of property ) 

Schnlutc B (Statement of Accounts ) 

Verification 
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The defendant states os follow* — 

1. The plaintiff has no cause of action against 
the defendant. 

Z The defendant paid Rs. . . to the pla>ntiff 
on for pavment of the defendant's quota of 
the rent which the plaintiff deposited in Court along 
with his share of the dues 

3 That the present suit is entirely false and spe- 
culative, and appears to ha\e been instituted out of a 
grudge v hich the plaintiff bore towards the defendant 
for carrying a catch of A mds of fish from an e/mali 
tank which the plaintiff claims for himself exclusively. 

The defendant accordingly prays that the suit 
be di*mis«ed \\ ith costs Verification 

Nos 16 and 17 Hints for drawing up a plaint in 
suits for damages for crops, trees, fish etc taken 
It the plaintiff be dispossessed from tbe land by the defendant 
wb , is taLmg crops etc —bis remedy will lie in a regular titlo suit 
for recovery of possession of the land and also for damages But 

if the plaintiff remains in possession of the land he may sue for 

damages only As in the Tatter case the defendant s acts amount 
to th«*f» tbe suit will not be triable in a Small Cause Court [Vide 
article 35 cl (n> of Sell II of the Provincial Small Causes Court 
Act (27 C L J 228 19 C W N 873 S3 C W N 135 (notes)l 

If the defendant be a tenant of the land and cut and appro- 
priate trees from the land, the suit may be tried in an S 0 
Court. But the authorities are not uniform on the point 
If the tenant had cut tress for his use, he is liable for damages 
unless the trees are useless ores (that is Agacha I (Vide 10 C L J 
and 25 C L J 218) A suit against a tenant for damages must 
be broight within two years (Vide Art 36 of the Indian Limrta- 
*ion Act) But if the su * be against a trespasser the ordinary 
law of limitation ot 3 >ears will apply If a co sharer land 
IcrJ hid appropriated tress from a joint land without keeping' 
a sufficient number of trees tor the plaintiff the latter can bring a 
10 
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damage suit against his co-sharer (Vide 15 C L J 225) If there 
be trees on the lands sufficient for the plaintiff s share a suit for 
damages (fill not lie Unless a co sharer s possession constitutes 
complete ouster of another co sharer the latter cannot bring a 
damage suit against the former 23 C W N 900 29 C L J 504 

Instead of a suit for damages a suit for jo nt possession or parti 
tion may be instituted 21C W N 900 and also 20 C W N 12aS 
No 16 Suit against a tenant for cutting and 
appropriating a tree from a holding 

Description of the Court and the parties as in 
plaint No 1 

1 That the defendant is a tenant at will of th«» 
plaintiff m respect of a plot of land measuring about 
one acre and 60 sq feet described m Schedule A and 
situate within the jurisdiction of this Court m Vill igo 
Bolepore, Police Station Jhardanga at an annual 
rental of Its 15/- 

2 That there were several fruit trees on the 
said plot of land which according to the term'! of 
the lease, the defondant was to keep as they were 

3 That on or about tho 15th of March, 192 1 the 
defendant felled one of the mango trees standing on the 
plot of land, and that ho had clearly no right to do so , and 
that tho defendant by this act has caused plaintiff a loss 
amounting to Rs ‘25 /-, and that tho defendant thus 
made himself liable for damago to the extent of Rs 25/- 

4 The cause of action of tho present suit arose, 
under the abo^e circumstances, on tho 15th March, 
1925, i c, on tho day the mango tree was foiled, 
in the villago of Bolepore, which is within tho jun* 
diction of this Court 

5 That tho plaintiff \alucs the relief at Rs 25/- 
for purposes of valuation of tho suit and determina 
tion of jurisdiction of the Court 
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The plaintiff accordingly prays — 

(а) That a decree for Rs. 25/-, which is the price 
•of the tree, w ith cost*, be parsed against the defendant 

(б) Any amount to which m equity and law 
the plaintiff may be deemed entitled for damage 
with co«ts thereon 

Schedule of property 

Verification 

Written statement to plaint No J6 

1 That the defendant and his predecossors-in- 
interc*t have been holding the aforesaid plot of 
land, along with another plot measuring about one 
and a half acre, lor a period of above 30 years, at a 
fixed rent of Rs 15/- per annum, under a permanent 
lease granted by the father of the plaintiff 

2 That the defendant’s rights being one of a 
permanent lessee, he is entitled to cut and appro 
prmte all trees standing on the land as of right, and 
that the pmmtiff accordingly has no cause of action 
for the present suit 

3. That the tree in question, which is the 
subject matter of the present suit, was planted by 
the defendant’s father , and that the defendant who 
succeeded his father on the latter’s demise in 1925 
had been enjoying the ‘fruits thereof up to quite 
recently, when the tree having dried up was felled 
by the defendant and used as fuel The plaintiff, 
therefore, has no cause of action for the present suit , 

4 The value of the suit, under the circum- 
etances mentioned in paTa 3, will be about Rs 2/- 
The claim of the plaintiff is thus excessive and 
•exaggerated. 
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5 The present suit appears to have been 
started falsely against the defendant out of a grudge 
■which the plaintiff bore him on account of a recent, 
but unsuccessful, attempt to exact enhanced rent 
for the aforesaid plots of land 

Verification 

No 17 Suit for damages for crops taken 

Descriptions of the Court and the partic* as in 
plaint No 1 

The above named plaintiff states as follows — 

1 That the plaintiff has been in possession of 
a plot of land measuring about 2 acres under Mr PN 
Chanda, as an occupancy raiyat for over 15 years 

2 The plaintiff sowed paddy on the said plot of 
land in May, 1920 and when the harvest time came, 
the defendant wrongfully and forcibly ontered upon 
the land with 5 or 0 labourers on tho 15th of Novomber, 
1925 and carried away tho crops standing theroon 

3 The defendant had no colour of right to take 
away tho paddy sown by the plaintiff and conse- 
quently tho plaintiff has boon put to groat loss by the 
said illegal removal of crops by the defendant 

4 fho approximate value of tho paddy and 
straw that stood on the aforesaid plot of land would 
be about Its , the average yield of paddy and 
straw per acre being Ke 

5 Tho aforesaid plot of land is situato in 
village Moniramporc P S Barraclcpore, within the 
jurisdiction of this Court and a full description of 
tho same is given in Schalutc A annexed hereto 

C The cause of action for the present suit arose 
on tho 15th Nov 1925 i • the’dato on which the paddy 
was cut and removed from the land in question 
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The suit \alued at Rs for purposes c f 
determination of jurisdiction and Court fee 
The plaintiff accordingly prays that — 

(a) A decree be passed for the sum of Rs as 
Per account appended hereto together with interest at 
6 per cent per annum thereon from the date when 
the cau®e of action aro«o til) the realisation 

(ft) Any other relief to which the plaintiff may 
he entitled in law and equity 

Schedule (A) (Description of property) 
Boundaries 

North, South East, West 
Schedule (B) 

15 maunds of paddr per acre being the 
a\erage produce of land the total pro 
duce of two acres would be 30 maunds 
Q Rs 3 per maund = Rs 90 

Price of 4 / aha ns of straw at Rs 5/ per 

tahan Rs 20 

Total Rs 110/ 
Verification 

Written statement to plaint No 17 

The defendant in the above case states as 
follows — 

1 The plaintiff has no cause of action The 
property as described in Schedule A of the plaint 
has been in use and occupation of the defendant 
Since his father e time The plaintiff having never 
possessed the land within 12 years before suit, he 
can have no title to or interest in the land 

2 The plaintiff having neither title to nor pos«es 
Sion of the land for over 12 years the suit is not 
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5 The present suit appears to have been 
started falsely against the defendant out of a grudge 
which the plaintiff bore him on account of a recent 
but unsuccessful, attempt to exact enhanced rent 
for the aforesaid plots of land 

Verification 

No 17 Suit for damages for crops taken 

Descriptions of the Court and the parties as in 
plaint No 1 

The above named plaintiff states as follows — 

1 That the plaintiff has been m possession of 
a plot of land measuring about 2 acres, under Mr P.N 
Chanda, as an occupancy raiyut for over 15 years 

2 Tho plaintiff sowed paddy on the said plot of 
hind in May, 1920 and when the harvest time came, 
the defendant wrongfully and forcibly entered upon 
tho land with 5 or G labourer*' on tho I5th of November, 
1023 and carried awaj tho crops standing thereon 

3 The defendant had no colour of right to take 
av a> tho paddy sown by tho plaintiff nrnl conse 
quently tho plaintiff has been put to groat loss by the 
said illegal removal of crops by tho defendant 

4 The approximate value of tho paddy and 
straw that stood on the aforesaid plot of land would 
bo about Its , the average yield of paddy and 
straw per acre being Rs 

5 The aforesaid plot of land is situate in 
village Monirampore P S Barrackpore, within the 
jurisdiction of this Court and a full description of 
tho same Is given in Schctlnlt A annexed hereto 

6 The cause of action for tho present suit arose 
on the 15th Nov 1925 i c thc*dato on which the paddv 
was cut and removed from the land in question 
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Tho suit i« \alued at Rs for purposes c f 
determination of jurisdiction and Court fee 
The plaintiff accordingly prays that — 

(n) A decree be passed for the sum of Its as 
per account appended hereto, together with interest at 
<» per cent per annum thereon from the date when 
the cau«e of action aro G e till the realisation 

(6) Any other relief to which the plaintiff may 
’>e entitled in law and equity 

Schedule (A) (Description of property) 
Boundaries 

■North, South East, West 
Schedule (B) 

15 maunds of paddv per aero being the 
a\erage produce of land the total pro 
duce of two acres would be 30 maunds 
@ Bs 3 per maund = Rs 90 

Price of 4 / nlutni of straw at Rs 5/- per 

/ ahan = Rs 20 

Total Rs 110/- 
Verification 

Written statement to plaint No 17 

The defendant in the above case states as 
folio wb — 

t The plaintiff has no cause of action The 
property as described in Schedule A of the plaint 
has been in use and occupation of the defendant 
since his father’s time The plaintiff having never 
possessed the land within 12 years before suit, he 
can have no title to or interest m the land 

2 The plaintiff having neither title to nor posses y 
sion of the land for over 12 years the suit is not 
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maintainable in its presont form The property 
in suit has been in the joint possession of the 
defendant and his brother who therefore, is a 
noccssary party to the suit The present suit is 
thus bad for nonjoinder of parties 

3 The allegation that paddy was culti\ated by the 
plaintiff on the plot of land in the year 1925 as set forth 
m the plaint, is wholly untrue It was the defendant 
and his brother who cultivated the land at their cost 

4 Tho produce of land for the year 1925, » e for 
the period in suit, was 2 Md« of paddy per aero and tho 
pneo of paddy and straw ruling at that time was Rs 2/- 
per maund of paddy and Rs 5/ per / ahan of straw 
TJ c claim of the plaintiff, accordingly is excessive 

5 The defendant, therefore prays that the suit 

bo dismissed with c o^ts { Verification | 

No 17 (a) Damage suit for f»ah unlawfully taken 

by defendant from plnintiffa tank 

Descriptions of the Court and tho parties as in. 
plaint No 1 

The pluintiff in tho above suit states as follows ~ 

1 Tho plaintiff is tho elder brother of tho defen- 
dant, separate in mess from him In a partition suit 
between tho present plaintiff and the defendant decided 
in tho year 2312 B S, tho tank, as described In the 
Schctluh. annexed hereto, foil to tho plaintiff's share 
and tho plaintiff has been in exclusive possession of 
tho pamo since that time 

2 That tho defendant unlawfully took away 
a catch of 2 Mds of fish from the aforesaid tank on 
the 14th of Jalstha, J3IG B S 

3 That ns price of the above quantity of fish tho 
plaintiff is entitled to claim, and does claim, Rs 40/-. 
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4 The c&u'c of action for the present suit arose 
on the 14th of Jai«=th&. 1316 in village .which 
i v w ithin the jurisdiction of this Court 

The plaintiff accordingly prays — 

(a) \ decree for Rs 40/ « ith costs against the 
defendant 

(/) Anj other relief that the plaintiff in law and 
equity may be entitled to 

Schedule of the Property 

A tank situate in Mouja Thana with 

boundaries given as under — 

North South East West 

M Chattcrjee’s D C Mitter’s Plaintiff's Defendant’s 
Garden Lane Garden homestead 

[Verification ] 

Written statement to plaint No 17 (a) 

1 The plaintiff has no cause of action against 
the defendant 

2 The property in suit belongs to the plaintiff 
and defendant jointly, and was not allotted to 
the plaintiff’s share exclusively as alleged by him 

3 The defendant’s catch on the 14th of Jaistha, 
1316 was about 10 seers, and not two maunds, as alleged 
by the plaintiff, and that as there is enough fish yet 
left in the tank in dispute, the defendant sees no bar 
to the plaintiffs carrying a catch of equal quantity 

4 The price of fish ns given by the plaintiff is 
excessive 

5 The suit is not maintainable in its present form 

The defendant, accordingly, prays that the suit be 

dismissed with costs 


Verification 
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Nos 1 8 and 1 9 Hints for drawing up a plaint in a 
suit for account 

If the agent be alive the suit will be an ordinary account suit 
for calling upon tho defendant to render accounts for the period 
during which he had meddled witn the plaintiff's money and pro 
perty But where the original agent is dead bis representative has 
to be sued In such a case the defendant cannot be called upon to 
render accounts but the plaintiff has to ascertain the specific sums 
under different heads recoverable from the defendant and the 
plaintiff should pray in the plamt for a decree for the said specific 
sum (Vide 25 C W N 356 17 C W N 5) {but some of the 
Judges have also taken a different view 16 C L 3 2831 When 
au heir of a deceased O omaatha or agent is sued his liability 
is limited to the value of the assets he has inherited from the 
deceased agent An agent will be liable for the amount which 
became time barred on account of his laches For tha liability 
to account of the heir of a deceased partner who was manager 
•of the business— read C I C 63 

When rendering of account is not prayed for, but a suit is 
brought for a specified sura the su«t does not become an account 
suit proper though the Court may have to examine accounts 
for comiDg to a finding in such a case 4 P L W 70 27 C L J.96 
43 I C 755 In an account suit preliminary decree is passed at the 
•outset aod a Commissioner is appointed to examine the account 
A final decree is subsequently pissed after submission of Commis 
sioners report on hearing such objections as maybe raised by 
the parties A party aggrieved by the preliminary decree must 
prefer an appeal against that decree (39 Bom 339 F B 23 All 
152) and should not wait for final decree 

In a partnership business where both the plaintiff and the defen 
dant handled money, the Court may pass orders on both the plaintiff 
and the defendant to render accounts of sums spent by them 
The defendant should set forth the plaintiff's liability to render 
accounts in the written statement filed. 40 All 416 

As to the procedure to be followed in an account suit read 
22 C W N 28 An ordinary account suit should be brought 



CIML COLRT PRACTICE 


153 


•itJjio 3 *mr» fron the tl~ie when th» defendant left plaintiff* 
wfTie# or became I able to render account* In any way (Vide 43 
Cal. JIS) but wrhcrr there is a contract that the agent would 
render accounts annual l> th agent cinnot be made liable for 
a-eojnt* for * herioj <f n re than three years prior to the 
la* tit jt an of the m t 111 C L J 43 30 C L J 90) 

% here the agent hypothe Med property as a security for render 
a'-countc the p-riaJ of lim tation would be 12 years (\ ide 
4* Ca! Sis ISC I J 35") 

Suit for accounts from an agent 

[ Description of the Court and the parties as in 
plaint No 1 ] 

Tlic above named plaintiff states as follows — 

1 The defendant ser\cd under the plaintiff, as 

hi* agent for collection of rent and money due to 
the plaintiffs estate, from the 7th day of A^ar 1316 
to the 18th of Magh 1318, and left the plaintiff s 
►ervice all on a sudden on without rendering 

anv account of money realised by him 

2 That the defendant has not submitted his 
account papers though called upon 

3 The plaintiff, so far as he has been able to 
ascertain, understands that the sum of Rs is due 
from the defendant and that it would cost him 
Rs to get his account papers duly prepared 

4 The cause of action for this suit arose at 
within the jurisdiction of this Court on (the day 
on which the defendant left the plaintiffs service 
"Without rendering any account) 

5 As para 5 of,plaint No 1. 

The plaintiff prays judgment — 

(a) For calling upon the defendant to submit 
all account papers and in default Rs as costs for* 
preparation of the same i / 
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(6) For the amount that may be found dua 
from the defendant on adjustment of accounts by a 
Commissioner appointed by Court 

(c) For costs of the case 

6 That liberty be reserved to the plaintiff to 
pay Court fees on the amount that may be found 
due from the defendant in excess of the amount 
claimed at present Verification 

No 18 Written statement for plaint No 18 
[As in No 1 I 

The defendant ect 

1 That the suit is barred by limitation as the 

defendant left plaintiff* 8 service on that is more 

than 3 years before the institution of this suit 

2 That the defendant while in plaintiffs 
service rendered true accounts of all sums realised 
by him and properly submitted Ins accounts to the 
plaintiff s head office and that the defendant got re 
ceipts for the amounts sent by him to the plaintiff s 
manager and the said receipts are filed herewith 

3 That the plaintiff has no cause of action for 
this suit 

4 That Verification 

Plaint No 19 in a Suit for accounts 

Descriptions of the Court and the parties as in 
plaint No 1 

The plaintiff in the above suit states as follows — 

1 The plaintiff is the Zemindar of mal al 
bearing Collectorate Touji No Police Station 

iwthin the jurisdiction of this Court 

2 The defendant was appointed as the Qomo*tha 
of the above mal al on execution of a security bond 
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in favour of the plaintiff on the day of in 

the rear 

3. According to the terms of the said security 
bond, the defendant was bound to submit accounts 
and collection papers etc of rents realised from the 
mafia! at the close of eiery agricultural year together 
with the gross collection for the year at the Sadar 
lathart of the plaintiff 

4 The defendant continued collections of rents 

etc of the mahal from to and submitted 
accounts of collection etc up to of year He, 

howcier, has not submitted any accounts or papers 
relating to collection of rents etc for the years 

nor has ho made payments to the lachari As a 
result of the conduct he earned for hinibolf a dis 
missal on of the year 

5 As far as the plaintiff has been able to 
ascertain, his approximate dues from the said Gotnas 
tha, who is the defendant in the suit would bo Rs 
Apart from that, the plaintiff is entitled to get 
from the defendant all papers connected with the collec 
tion of rent etc and should he fail to make over to 
the plaintiff those papers and books of accounts 

is bound to make good all reasonable expenses that 
the plaintiff may have to incur in preparing his books 
of account and other connected papers relating to 
collection of rent etc of the mahal up to date 

G The suit is valued at Rs for fixing the 
jurisdiction of the Court and Court-fee 

7 The cause of action for the present suit arose 
at where the defendant resides and on tho 
when the defendant refused to suomit accounts and 
make payments etc after demand by plaintiff 
for same j 
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(6) For the amount that may be found due 
from the defendant on adjustment of accounts by a 
Commissioner appointed by Court 

(c) For costs of the case 

6 That liberty be reserved to the plaintiff to 
pay Court fees on the amount that may be found 
due from the defendant in excess of the amount 
claimed at present Verification 

No 18 Written statement for plaint No 18 
[ As in No 1 ] 

The defendant ect 

1 That the suit is barred by limitation as the 

defendant left plaintiff* s service on that is more 

than 3 years before the institution of this suit 

2 That the defendant while in plaintiffs 
service rendered true accounts of all sums realised 
by him and properly submitted his accounts to the 
plaintiff s head office and that the defendant got re 
ceipts for the amounts sent by him to the plaintiff s 
manager and the said receipts are filed herewith 

3 That the plaintiff has no cause of action for 
this suit 

4 That Verification 

Plaint No 19 in a Suit for accounts 

Descriptions of the Court and the parties as in 
plaint No 1 

The plaintiff in the above suit states as follows — 

1 The plaintiff is the Zemindar of mahal 
bearing Collectorate Touji No Police Station 

within the jurisdiction of this Court 

2 The defendant was appointed as the Oomo^tha 
of the above maJal on execution ol & security bond 
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n favour cf the plaintiff on the day of in 
the rear 

3. According to the terms of the said security 
bond, the defendant was bound to submit accounts 
and collection paper*- etc of rent*- realised from the 
naW at the close of cverv agricultural >car together 
w ith the gro*s collection for the year at the Sadar 
la hart of the plaintiff 

4 The defendant continued collections of rents 
etc of the t a! at from to and submitted 
account* of collection etc up to of year He 
however, has not submitted any accounts or papers 
relating to collection of rents etc for the years , 
nor has he made pajments to the f ac/iari As a 
revolt of the conduct ho earned for himself a dis 
mi««ai on of tho year 

5 As far as the plaintiff has been able to 
ascertain Ins approximate dues from the said Gomas 
II a who is the defendant in the suit would be Rs 
Apart from that the plaintiff is entitled to get 
from the defendant all papers connected with tho collec 
tion of rent etc and should he fail to make over to 
fhe plaintiff those papers and books of accounts 

is bound to make good all reasonable expenses that 
the plaintiff may have to incur in preparing his books 
of account and other connected papers relating to 
collection of rent etc of the mahal up to date 

G The suit is valued at Rs for fixing the 
Jurisdiction of the Court and Court-fee 

7 The cause of action for the present suit arose 
at where the defendant resides and on the 
w hen the defendant refused to suomit accounts and 
make payments etc after demand by plaintiff 
for same 
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The plaintiff therefore prays — 

(ti) That a decree be passed against the defend 
-ant for accounts and collection papers etc. from 
the year to 

(i) That should the defendant fail to furnish 
the papers etc olaimed in para (a) of the prayer, a 
decree for all legitimate costs of preparing those 
papers and accounts 

fc) That a decree be passed against the defend- 
ant for statement of all collection 1 ! made from 
the tenants of the mahal from the years to 

(d) That a Commissioner be appointed for 
preparation of accounts and determination of the 
plaintiff s dues from the defendant and that a decree 
be passed for the amount that may be found due on 
the Commissioner s report 

(e) That should the amount found due by the 
Commissioner exceed that herein mentioned by the 
plaintiff an order be passed upon the plaintiff for 
furnishing deficit Court fee for the excess amount 

{/) That all costs of the litigation be awarded 
‘to him 

(ff) That he be given any other relief that law 
and equity may allow 

I Verification as in Plaint No 1 

Written statement for plaint No 19 

The above named defendant states as follows 

1 The plaintiff has no cause of action against 
the defendant 

2. The defendant left the plaintiff s service tn 
IMay, 1908. and consequently the suit is barred by 
limitation 
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5 That according to the prevailing custom in 
the plaintiffs office, the defendant all along submitted 
accounts and made pavment* to Balm the Sadar 
Kaih of the plaintiff on the I«t of Baisak e\ery year 
The defendant al«o ■sent all account hooks and 
collection papers etc that were with him to the said 
Sadar >«biU Babu on the through the Daman 
of the plaintiff The real fact is that the defendant 
had not been pulling on well with the Sadar Naib at 
«ho'e instance the plaintiff appears to have brought 
this fal«c case 

4 The defendant may, besides add that he had 
dues amounting to Rs from Ihe plaintiff on 
account of his pap the defendant refrained from 
bringing a suit against the plaintiff for the amount of 
his dues for pay, as he depended upon a proraiso of 
the plaintiff, who is a respectable gentleman, to pay 
off gradually 

5 The plaintiff can claim nothing and that the 
suit should be dismissed 

Verification 

No 20 Hints for drawing up a plaint in a 
partition suit 

A partition suit has generally for its object the division of a 
certain property or properties held by joint tenants or tenants 
m common Hence a claim for partition Is a matter of right It 
is therefore no defence to a partition suit to say that some of 
thi* defendants will be materially inconvenienced in the event 
of a partition It will be an e pially unavailing plea to allege by 
way of defence that the value of the propertv which is the subject 
matter of partition will diminish 64 I C 948 , 20 All L J 90 
As a general rule all properties held in eo tenancy should be includ^ 
ed in a partition suit in other words as ha3 been put by Ifukherfee 
3 in the case reported in 37 C L J 191, a partition suit should em- 
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This is Calcutta High Court new (1) But it is open to one of 
the co sharers to bring a suit under sec 0 of Specific Relief Act 
against theother co sharers in the event of his being di3possessed(2) 

A suit under this section does not lie if the plaintiff has 
already failed In a proceeding under sec 145 of *be Criminal Pro 
Code inasmuch as the party to whom the Magistrate gives 
possession under sec 145 Cr P C has been put upon the land 
in due course of law (3) 

\n order passed in execution of a decree in a sec 9 case is 
non appealable (4) But there can be re hearing under order 
IX t 9 although not review (5) 

It is possession alone and not title that is matenat in a sec 9 
case and consequently it has been held that prior peaceful 
possession is enough title against a trespasser (6) An unsuc 
cessful plaintiff m a sec 9 case may institute a suit for declaration 
of title and injunction restraining the execution of that decree (7) 

\ suit for mesne profits ca not be joined with a suit 
under see 9 (8) 

No 21 Suit under sec 9 of Indian Specific 
Relief Act 

(Description of the Court and the parties as tn 
plaint No 1 ) 

The above named plaintiff states as follows — 

1. That the land described in the Schedule to the 
plaint situate in village Roypore, thana Ahpore, 
within thB jurisdiction of this Court is plaintiff's 

JO 19 C \V N 120 

(3) 19 C W N 1117 

(3) 30 All 331 12 C W N G95 22 C W N 931, 43 I C 193 

(4) 681 C 76 

(5) 4 Mad 217 

(6) 67 I C 941 30 Cal 23 

(7) 61 I C 490 

(8) 381 C 1 
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accc«tral rent free land and that the plaintiff s father 
possessed the paid land for a period of over 12 years 
and that from the tune of hie father s death m June 
1910 plaintiff Hat in peaceful possession of the 
v atd land ly actual cultivation 

2 Tnat an the 15th July 1927 defendant forcibly 
di-po«sevsed plaintiff from the «aid land by actually 
ploughing it inspite of protest from the plaintiff s 
►en ant 

3 lor purposes of Court fee 1 - and jurisdiction 
the Min is valued at R\ 2o09/ l Half Court fee i« 
payable in a suit of this nature ] 

4 That the cause of action of the suit has 
arisen on the date of dispossession in village 
*ithm the jurisdiction of this Court 

bo the plaintiff prays — 

( i) That the Court may be pleased to hold 
plaintiff s possession of the land within 6 months 
of this suit and grant him a decree for the recovery 
and possession of the property in suit 

«i) That a decree be passed for the cost of 
the suit 

Be it here stated that plaintiff reserves his right 
to sue defendant for mesne profitB in a subsequent 
suit 

5 liedule of the land in suit 

Verification 

Written statement No 21 for plaint No 21 

[ The description of the Court etc as m No 1 ] 

The defendant states as follows — 

1 That the plaintiff has no cause of action for 
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2 That the suit is barred by limitation in as 
much as the plaintiff or his alleged predecessor-m 
interest possessed the disputed land and as 
the plaintiff was not in possession of the land within 
6 months before suit 

3 That the defendant purchased the land from 
one Hanhar Prosad of Joypore on the 9th of June, 
1897, by a registered kobala and has been in possessson 
of the property for a period of much over 12 years 
through his tenant one Sibanandan Shaw 

4 That the defendant’s aforesaid tenant Siba- 
nandan Sh iw who is in possession of the land is a 
necessary party to the suit and that the suit cannot 
proceed in his absence 

5 That the plaintiffs allegations of possession 
and dispossession as set forth in the plaint are abso- 
lutely false and that defendant never dispossessed 
plaintiff from the said land as alleged 

6 Defendant prays that the suit may be dis- 
missed with costs 

[Verification ] 

No 22 Hints for drawing up plaint in an 
ejectment suit 

Ejectment suit under the Transfer of Pronerty Act is brought 
after service of notice under sec 106 of the said Act The form of 
notice has been given in a subsequent chapter in Part VII This 
notice may be served either by post (4 C \\ N 372) or personally 
If the tenancy is one from month to month a notice of clear 
15 days ending with the month is necessary If however the 
lease be for agricultural or manufacturing purposes a notice of 
6 months ending with the year is needed In an ejectment suit 
proper service of notice is a condition precedent and it is always 
a good defence to say that the notice was not served or was 
Insufficient If notice sent by registered post he refused Igoor 
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«rct of lit content* 1* no vilil defence (17 C W N 1073 15 
Cal CM ) tt ben notice was sent by registered post but not 
returned to tbe tender a presumption arises that it reached the 
addressee <~ C L. J i5l I In th* recent Privy Council Case 
(//on /far lianerjee \a fiamatau Poy 23 C W N 7) (1918) 
their Lordships of the Privy Council discussed the question of 
service of notice at great length It was held (I) that a notice to 
\mt should be tendered or delivered either to tho party or to one 
of the members <>f hit family or to a am ant or affixed to some con 
•i icuou* part of the property (nr that in cate of a joint tenancy, 
service of notice on one tenant it pnma facie evidenco of service 
of notice on a I (I i) that if the letter containing the notice is 

properly addrevscd and posted the presumption is that it reached 
the addressee and the presumption iv much stronger in cases of 
registered letters It does not matter if the addressee signed the 
receipt or some body else signed for him In cases of holding 
OTer after the term of an expired lease in respect of homestead 
lsndinato«o the tenant is entitled not to six months notice 
but only to a reasonable notice If the period of notice was 
fixed by agreement defendant should get notice for that pe*iod 
23 C \\ N 596 

A tenant i» not entitled to compensation on eviction 27 Mad 
211 But be can remove the structure that was raised by him 
on the land 38 Mad 710 

If the tenant denied landlords title in another suit or in 
some other way the tenancy may be determined immediately or on 
service of notice on that ground If the tenant was inducted 
on to the land by the plaintiff he has no right to deny plaintiff’s 
title till he has made over possession (37 All 557 P C ) 

A tenant ip an ejectment suit may claim permanent right in the 
land or may deny plaintiffs title He may as well deny service of 
notice or question Its sufficiency From long possession and pucca f 
structure on the land and uniform payment of rent permanency of 
tenancy may be Inferred (16 C W N 567, 29 C W N 139 ) i 

Court Fee— In an ejectment suit Court-fee 19 payable on one 
jears rent , f 

See Court Fees Act, Sec 7 cl XI (cc ) 
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No 22 Ejectment suit 

[ Description of the Court and parties as in No 1 I 

The above named plaintiff states as follows — 

1 The defendant was the plaintiff s monthly 
tenant of the house situate at which is speci- 
fically described m the Schedule annexed hereunto 

2 The plaintiff on 15th day of January 1912 
served on the defendant a notice to quit the said 
house on the l't day of February 1912 but the 
defendant did not quit the house a<- desired 

3 The plaintiff is entitled to get compensation 

at the rate of per day from the defendant for 
his use and occupation of the house after the 1st 
day of February 1912 and so the plaintiff claims- 
Rs as damage from the defendant 

4 The cause of action for this suit arose at 
within the jurisdiction of this Court on the 1st of 
February 1912 

5 Value of the suit for purpose of jurisdiction 

jb Rs t and the value for purpose of Court fee 

Rs (one year s rent plus the amount claimed 
as damage ) 

The plaintiff prays judgment — 

(1) For possession of the house in suit by 
ejecting the defendant 

(2) For Rs as damage 

(3) For costs of the case 

(4) For such other relief as the nature of the 
case may require (Schedule and description of 
the property ) 

I Verification as m plaint No 1 ] 
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No 22. Written statement for plaint No. 22. 

I .X*« in No. 1 ] 

The defendant, etc 

1 Thai the plaintiff did not serve any notice 
to quit on the defendant as alleged 

2. That the suit cannot proceed without due 
*emce of notice on the defendant, and that the plain- 
tifi’a alUged notice is legally insufficient 

3 The defendant has permanent right in the 
land as he is holding it for a very long time at a uni- 
form rent and ho constructed substantial building on 
the land to the plaintiff e knowledge. 

That the suit be dismissed with costa 

Verification 

No 23 Hints for drawing up a plaint in a suit 
for disolution of partnership. 

Sec 251 of the Indian Contract Act should be read carefully 
along with other relevant sections before drawing up a plaint or 
a written statement in a suit for dissolution of partnership It 
should be clearly set forth m the plaint as to how or why the 
partnership catno to be dissolved Plaintiff in theso suits may 
claim accounts If the partnership Is dissolved pursuant to a 
written agreement, registered or otherwise, reference should be 
made jn the plaint about it In the absence, however, of any 
*u-h written agreement the question of dissolution of partner- 
ship becomes a matter for inference and the plaint should 
generally contain allegations or recitals of ^circumstances which 
■would inferential point to a clear intention to dissolve Thus 
it was held by Mukherjcrand Walmsley J. J In Hara Mohan vs 
Sttdarsan Poldar 25 C W. N, 847 at page 850, that cL (7) of 
sec. 253 of the Indian Contract Act which provides that If any 
raember of the partnership ceases to bs so, the partnership 
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dissolves as between others is subject to the qualification viz ' Ii> 
the absence of a contract to the contrary The question whether 
there has been abandonment by a partner is a matter of inference- 
to be drawn from the facts of each esse Consequently refusal b> 
a partner to supply capital when demand is made is not conclusive 
proof of intention to retire within the meaning of cl {8) of sec 
253 of the Indian Contract Act (1) 

While dealing with a minor who has stepped into the shoes 
of his deceased father it should be borne in mmd that he can be 
made liable for the personal liabilities of his father at the time- 
of his death only to the extent of the assets inherited by him 
A minor who is admitted to the benefits of partnership cannot 
be made personally liable for any obligation of the firm (2) 

As to the liability of a minor partner on attainment of 
majority— read sec 248 of the Indian Contract Act 

The Court may direct that the partnership business be 
dissolved and accounts be taken by a Commissioner appointed 
by the Court The decree may direct that such of the partners 
■who handled money of the business will render accounts If 
necessary, a Receiver may be appointed for management of the- 
business during the pendency of the suit 

Limitation in these suits is governed by Art 106 of the 
Limitation Act and the suit must be instituted witbm three 
years from the date of dissolution The question of limitation 
cannot arise so long as the partnership continues The starting 
point of limitation is really, therefore the date on which the 
business was dissolved or discontinued (3) When a partnership 
business comes to a close the proper course for settlement of 
dispute among different partners is not by a suit by one partner 
against another for the money be has received but by a suit for 
dissolution of partnership and for accounts (4) 

U) ILK 28 CaL 53 L R 27 I A 189 ILK 25 Mad 
149. 164 

(2) ILK 42 Cal. 225 

13) Noyess vs Crawley 10 Ch D 31 

0} 37C W N 35X 



ClML COURT PRACTICE 


167 


No 23 Suit for dissolution of partnership 
business 

1 Dc«crip ion** of Court and parties as in plaint No 1 ] 

The abo%e named plaintiff states as follows 

1 That the plaintiff and the defendant have 
been for years and months past carrying 
on a j mt business under a registered agreement 
of partnership executed between the parties on the 

daj of of 

2 Several disputes and differences have arisen 
between the plaintiff and the defendant as partners 
whereby i f has become impossible to carry on the 
business in partnership with advantage to the parties 

3 That the defendant has also committed 
breaches of the partnership agreement by misappro 
priating money of the business and by not rendering 
it« true account 

4 That the cause of action for this suit arose 
at (the place where the business is carried on) 
on (day on which the defendant first committed 
the breach of agreement) and on other dates 

5 As para 5 of plaint No 1 

The plaintiff prays — 

(1) That a decree be passed for dissolution of 
the partnership business 

(2) That accounts be taken and decree for the 
amount due to the plaintiff with costs be passed 
against the defendant 

(3) That a Receiver bo appointed for manage 
ment of the business and for collection of money due 
to the said business during the pendency of the Buit^ 

[Verification as in plaint No 1 | r 
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No 23 Written statement for plaint No 23 
{ As in No 1 ] 

The defendant etc 

1 That the defendant has not committed any 
breach of the partnership agreement and that he 
has not misappropriated any money of the partner 
ship business 

2 That the plaintiff used to keep accounts of 
the business and that the defendant used to purchase 
goods at and that as such the plaintiff is liable to 
render accounts of the business 

3 That as the plaintiff began to take undue 
advantage by (state what happened) the defend 
ant requested him to render proper accounts of the 
business but he declined to render any accounts ard 
has fraudulently brought this suit on entirely false 
allegations 

4 That Verification 

No 24 Hints for drawing up a plaint in a title suit 

In the plaint a clear mention should be made as to bow *he 
plaintiff derived title to the property in suit If the plaintiff 
acquired the property himself then state how and from whom the 
property was acquired and also mention the nature of the title the 
pla nt fTs vendors had in the property If the property be tho 
plantlffa ancestral property — then the said fact should be 
noted in the plaint and an attempt should be made to 
trace out how and when the property was acquired by 
plaintiff a predecessor In interest In a case when the plaintiff 
acquired the property of a remote relation a genealog cal table 
should be annexed to the plaint showing through whom plaintiff 
got the property If rent be payable for the land the name of the 
superior land lord to whom rent H payable should b* mentioned 
If there were Settlement operations In the locality the Settlement 
Hap number of the land should also find place In the plaint If the 
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j-’ope'ty app»rtam« to anv psmcnlir Tott'iof a Colleetorata then 
that fact should also be stated in the plaint and in the event of the 
defending* denying the plaintiff's title, plaintiff will have to apply — 
fo-a coma rston for local investigation for relaying the disputed 
property with reference to the Revenue Surrey map or any other 
nap of the Collectorate (copies of which can be had from the 
Collector* o A .cc) If the land be rent free, the said fact should be 
stated in tt' [Uint In fact all the particulars necessary to show 
p’amtifT* title to the prop< rt> should be set forth in the plaint 
The plaintiff cannot succeed bv proving only bis title, because if he 
wa* out of pot«e»non for more than tweli e years before the suit 
his title however good at the inception, may bo of no avail to him 
and tbe suit may be defeated < n the ground of limitation So the 
plaintiff will have to state m the plaint the mode of possession be 
or hi* predereitor-in interest exercised over tho property when the 
plaintiff was dispossessed b> the defendant If the plaintiff be a 
co sharer in the property and is in joint possession of other 
immoviab e prop’rty with the defendant, limitation may not stand 
in the wav as there can not be adverse possession in such a 
case as against a co abarer [Read article 142 and 144 of the 
Indian Limitation Act [ 

As against the rightful owner nothing will affect bis title 
unless ibe own«r be actually ousted 18 C L J 274 For disposses- 
sion of joint-family property by a co-Bharer, Tead 27 Mad 192 
Symbolical possession taken by defendant does not affect the 
plaintiff's title— 42 C L J 192 , 25 Bom 275 The plaintiff may rest 
content with proving his title in the first instance and It will be for 
th» defendant to shew that he had kept the plaintiff out of posses- 
sion for more than 12 year*. 14 Bom 458 , 3 All L J. 363 P C. 

4 Bom L R 400 The plaintiff in a title suit may also claim decree 
for mesne profits for three years prior to the institution of the suit 
and up to the date of actual recovery of possession through court. 

No. 24. Title suit for recovery of property 0 

1 and mesne profits. " “i ' * *' 
t Descriptions of the 
plaint No. 1] 


Courts' and parties as fn 
/' 
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1 That the plaintiffs father Mr of 

was the absolute owner of the estate called 

situate in the district of the Government 

Revenue of which is Rs The said property is speci 
fically described in the Schedule annexed hereunto 

2 That on the day of 19 this 

defendant illegally dispossessed the plaintiffs father 
by collecting rent from the tenants and by taking 
possession of the Kachan House 

3 That the plaintiffs father died intestate 
leaving the plaintiff as his sole heir 

4 That the defendant is still withholding 

possession of the estate from the plaintiff and he is 
entitled to get Rs as mesne profits from the 

defendant for the period of dispossession (i e for 
3 years before suit if the dispossession took place 
more than three years ago) 

5 That the cause of action for this suit arose 

at (where the property is situate within 

the jurisdiction of this Court on (the day of 
dispossession)] 

6 The plaintiff values the suit at Rs 
for the purpose of jurisdiction and Court fee« 

The plaintiff prays judgment — 

(1) For possession of the said property after 
declaration of the plaintiffs title thereto (2) For 
Rs as mesne profits (3) For costs of the case 

l Schedule of property ] 

(Verification as in plaint No 1 ] 

No 25 Hints /or drawing up a plaint m a suit for 
declaration of right of easement and for injunction 
See 26 of tbe Indtai Limitation Act has prescribed the war 
in which right to way passive of water light and air mar be 
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acquired The node of acquisition of the particular kind of 
easement should be clearly set forth In the plaint Easement 
msy In* either of necessity or may be one which has been perfected 
hr year* uo Interrupted and open user as of right The onus 
of proTing th» allegation is on the plaintiff (8C W N 359) In 
cas» of easement of necessity, the plaintiff should clearly show 
that there is no possibility of enjoying his property except by 
claiming the easement Read in this connection 8 Cai 957 An 
upper riparian owner can acquire easement right of irrigation 
by custom bjt be haa to prore that the custom is ancient 
continuous reasonable certain peaceable compulsory and consls 
tent with the other customa regard ng right to irrigate 35 Cal 851 
A right of accesa to a neighbours land for repairing purposes can 
b» acquired and this is In the nature of an easement of necessity 
1C l C *93 The owner of a servient tenement cannot claim 
*a»*rieot against the owner of a dominant tenement 46 I C 24 
Right of catching fish In another s water may also be acquired 
byeas»ment 14 C L J 572 One can acquire right of passing 
rainwater from his land to another a land but a defined channel 
must be proved 8 C W V 344 

The right of easement is lost if it was not exercised within two 
years next preceding the suit It should bs borne In mind that 
no length of permissive possession can confer right of easement 
upon the user 

The plaintiff may pray for a permanent order of injunction 
restraining the defendant from putting obstacles in the way of 
his enjoy ment of the right 

\ B The plaintiff may value his right of easement and prayer 
for injunction at his pleasure and pay Court fees on the said sum 

No 25 Plaint in a suit for declaration of right 
of easement and injunction 
The above named plaintiff states as follows 
1 The plan attached hereto as Schedule A of , 
the plaint will show that the pathway XV is the 
approach to the plaintiffs house A B from the public 
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“high way CD through a plot of land P, Q R S, 
(belonging to the defendant 

2 The said plan will also show the location 
Of the plaintiff s house and other adjoining plots 
of land belonging to the plaintiff and the defendant 
3 The plaintiff’s house was constructed some 30 
years ago by his father and ever since its construe 
tion the pathway XY has been used by the plaintiff 
and his predecessors m-interest openly, uninterrup- 
tedly and as of right to the full knowledge of the 
defendant and his predecessors m-interest This user 
of the pathway in the aforesaid manner for upwards 
of 20 years has perfected the plaintiff s right of ease 
inont over the pathway in question 

4 The defendant constructed a wall at MN 
across the said pathway during the plaintiff’s absence 
with family during the last Pujah holidays obstruct 
ing the plaintiff’s right of passage and this the plaintiff 
came to know on his return after the vacation on the 
19th of October last 

5 The plaintiff may here add that by the 
above manner of construction of the wall he has 
heen put to great inconvenience and that the defend 
ant had no right whatsoever to cause the plaintiff 
■this inconvenience by the construction complained of 

6 The cause of action of the present suit 
arose on the 19th of October last in village 
when the plaintiff came to know of the existence 
of the wall 

7 The plaintiff values the suit at Rs 

■for purposes of jurisdiction of the Court and for 
■Court fees 
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The plaintiff therefore, claims 
(jl a declaration that the plaintiff has a right 
cf parage l a«e 1 on casement o\er the pathway XY 
(1 1 a decree ordering the defendant to demolish 
the wal] and should ho not do that tho plaintiff 
inav te empowered to effect the demolition and 
reali-e the cost thereof from the defendant j 

( 1 a permanent injunction restraining the 
defendant from constructing any wall across tho 
pathway hereafter j 

( /) a decree for costs 

^ / lul A plan of the plaintiff s house dbscnb 
ing the pathway m dispute along with other adjoin- 
ing plot- of land is gi\en overleaf ^ 

Boundaries of the disputed plot 
North East South West 5 

[Verification ] 
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Schedule A. 


North. 

Land of Ram Ghosh. 



public Pathway. 


River 

Ei^t 
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Written statement to plaint No 25. 

The above-named defendant states as follows — 

1 The plaintiff ha« no cause of action against 
th* defendant 

2 The defendant or his predecessors-m-interest 
had never anj right of passage over the pathway 
in dispute The description of tbe pathway as given 
in the plaint and shewn in the plan attached to 
the plaint is not correct The plaintiff has all 
along used a pathway which is to the north of his 
house and which serves as the only approach to his 
house The plan is misleading and inaccurate and 
the defendant files along with this a true plan show- 
ing the true state of things in the locale 

3 'The defendant's wall in question is an old one 
and it is on the north of his garden It would not be 
across the plaintiffs pathway XY . even if there really 
existed an; such pathway as fancied by the plaintiff. 
As a matter of fact there does not exist, nor did ever 
exist, any pathway as shown by the plaintiffs map ; 
nor did the plaintiff or Jus people use that pathway 
within 2 years next preceding this suit and that 
the suit is barred by limitation 

4. The defendant may finally add that the 
present suit is a sequel of a village party-feud and 
is based upon nothing else than malice and ill-will. 

The defendant accordingly prays that the suit 
be dismissed With costs 

Schedule A. 

A plan of the l tcale 

• Venficatio 

/ 
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No. 26. ' Hints for drawing up a plaint in a suit 
for execution and registration of a deed j. 
f and for injunction. , 

The principle underlying a suit of this nature is "the enfure* 
meo$ of f a contract Where tbe defendant contracted with the 
plaintiff for conveying a property or right therein, the plaintiff 
can bring £ suit for compelling tte defendant to execute and register 
a document rti terms of the alleged agreement The plaintiff 
may *file a draft of ihe-propdsed document- along- with the plau/t 
After the suit js decreed, the plaintiff has to file a draft in terms 
of ibe judgment passed in the case and on approval of the draft 
by the Court, the defendant may bo called upon to execute 
and register the document ao approved, 10 C W tf. 345 
If the defendant refuses to execute and, register the document 
it will be executed by the Court and registered by a Court officer 
under the orders of the Judge The document, when thus exe- 
cuted and registered, will have the force of a duly executed and 
registered instrument 3 C W N 30 The defendant may 
deny the contract or plead that the terms of the contract were 
Dot fulfilled by tb£ plaintiff The procedure is different when 
the document wa3 executed but not registered For procedure 
in the latter case see tbe next plaint and the hints given 
thereon. 

No 26. Plaint in a suit for execution and regis- 
tration of a document and for an injunction. 
Description of the Court and the parties as in 
plaint No. 1. 

The above-named plaintiff states as follows: — 

1. The defendant No. 1 agreed to sell to the 
plaintiff a plot of land, situate in village Rampur 
and described in Schedule A.~ of this plaint, for 
Rs. 1000/* and executed and registered a deed of 
contract to sell, the said property on receipt of 
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R k 50/- earnest nioncA the balance of the pur- 
chase money being pavible within 1 month from 
the date of execution of the aforesaid contract 

2 The contract to sell was executed on the 15th 
of April Subsequent 1\ to thi** contract, the defend- 
ant Vo 1 got an offer of Rs 120 - for the said plot 
of land from defendant No 2 and executed another 
agreement to sell tn fa\our of the defendant No 2 

3 The period of ono month has not yet elapsed 
since the defendant entered into the agreement to sell 
the property to the plaintiff The plaintiff was willing 
to pay the defendant No 1 the balance of the 
purchase money agreed upon and wrote to him a 
registered letter to that effect through Mr a 
local pleader on the The defendant No 1 
refused to accept the same letter and the plaintiff files 
the same herewith Besides the registered letter the 
plaintiff spoke to the defendant No 1 more than once 
and requested him to execute and register the sale 
deed But the said defendant No 1 would pay no 
heed to the plaintiffs request. It is the plaintiff’s in- 
formation that the defendant No 1 is contemplating 
closing the sale transaction, herein referred to, with 
the defendant No 2 at no distant date 

4 As would appear from the facts set forth above, 
the defendant has no legal right to sell the property 
in question to the defendant No 2, directly m the teeth 
of the contract he had entered into with the plaintiff 
whose right to purchase the property would thus 

be defeated if the defendant No 1 effects the sale * 
in favour of the defendant No 2 It is, therefore,/ 
necessary in these circumstances of the case that 
a temporary injunction should issue upon the defend- 
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ant No 1 restraining him from selling the property 
till the suit is heard and finally decided 

5 The cause of action for the present suit 
aro«e on the day of i e , on the date on 
which the defendant refused to execute a kobala in 
terms of the contract entered into with the plaintiff 
in village which is within the jurisdiction of 
this Court The suit is valued at Rs for purposes 
of jurisdiction and Court fee is paid according to the 
Schedule B of the plaint 

The plaintiff therefore claims — 

(а) That a permanent injunction be issued 
restraining the defendant No 1 from executing a deed 
of sale or any instrument that is calculated to make 
the plaintiffs title to the property in Sc/edule A 
cloudy 

(б) That an order be passed directing the 
defendant No 1 to execute a sale deed in favour 
of the plaintiff in respect of the property in question 
on accepting the contracted purchase money minus 
the amount already paid as an earnest 

(c) That the defendant No 1 be directed to 
execute and register the sale deed in question within 
a specified time failing wherein the said deed 
be executed and registered according to the prow 
sions of Order 31 R 34 cl (5) of the O P Code 

(d) That a temporary injunction be issued re** 
training the defendant No 1 from executing and 
registering any document, in respect of the propertj 
in suit, until the present case is finally disposed of 

{<?) That in the event of the plaintiffs failing to 
■obtain a decree according to para (a) of the prayer 
* decree may be passed against the defendant No 1 
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for the amount of earnest monev received together 
w ith intercut thereon at 12 p c per annum 

(/) That a decree l>e parsed against the defend- 
ant No 1 for costs of the litigation 

Schedule A. 

Description of the property in suit 

Schedule B. 

For determining the jurisdiction of the Court 
the ►uit is valued at Rs as stated above Thp 
Court fee is paid on the calculation given below — 
*For enforcing Registration of a document Rs 15/- 
The relief for permanent injunction is valued at 
R' 10/- on which the Court fee of as/12/ js paid. 
Total Court fee paid is worth Rp 15/12 as 

I Verification ] 

formerly Rs 10/ used to be tbc proper Court fee payable 
under Art 17 cl nvjof Schedule II of the C F Act But the amount 
oat U-cn recently raised to Rs 15/ by the Amending Acta passed 
hy the different local Governments 

Written statement to plaint No 26 
The above-named defendant No 1 states as 
follows — 

1. The defendant No 1 does not admit any 
Portion of the allegations made in the plaint and it is 
for the plaintiff to prove them all 

2 There was, in fact, no agreement with the 
Plaintiff as alleged m para 1 of the plaint , nor 

* Relief In these suits being Incapable of valuation a Court 
of Its 15/ Is payable according to Art 17 cl (iv) of Schedule 
II of the Court Fees Act 8 Cal 515, 25 Mad 103 31 Mad 89, 
21 P R 1895 
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did the defendant No 1 accept Rs as earnest 
money 

3 Some 5 or 6 months ago the plaintiff made a 
proposal for purchasing the property in suit from 
the defendant No 1 for Rs 1000/- but the latter 
refused to accept the offer as being very low The 
defendant No 1 however, subsequently sold the 
said property to defendant No 2 by a registered 
instrument on 

4 Assuming, but never admitting for the sake 
of argument that there was in effect an oral agree 
ment between the plaintiff and the defendant the 
defendant No 1 is not bound by the said agreement, 
as the plaintiff did hot offer to purchase the property 
within the time specified 

5 The plaintiff « suit is based upon ill will and 
jealousy and consequently merits dismissal 

The defendant accordingly prays (a) that the 
suit be dismissed with costs 

I Verification) 

No 27 Hints for drawing up a plaint m a suit 
for enforcing registration of documents 
If any one after executing a document refuses to register It 
then the person in whose favour the document is executed will 
have to present It for registration' within 4 months Ibefore the 
local Sub Registrar under sec 73 of the Indian Registration Act 
The Sub Registrar will then issue * notice upon the alleged 
executant of the document requiring him to register the document 
within the time specified in the notice If the executant does 
not appear or appears but denies execution in that case the Sub 
Registrar may not register the document Then within 30 days from 
the order passed by the Sub-Registrar It would be necessary to 
move the District Registrar for registration of the document 
The District Registrar will take evidence adduced by both parties 
and will determine in a summary way whether the document 
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executed or not If he hnds that the document was executed, 
* certified crpv if his orde* will have to be taken and filed 
bffor» the S ib-registrar and the latter will then register the 
do'Ljarnt accird ng to law Jf thr District Registrar finds that 
la* doeunent »a» not ixecuted then the person who allege* 
*»at the d «eurtent bad been executed in his favour may 
f* • suit vithi* M dais of the District Registrar’s Orders for 
niforcing registration of tb* document through a Civil Court 
Other* iae n suit of this nature will lie (\ Idc secs 74, 76 
‘Sd “7 of the Indian Registration Act ) The Court will 
1 nplt enqum about the genuineness of the execution of 
He document tnd not about validity or otherwise of the deed 
152 LC "b9 19 A L J 2JI1 It must be remembered that m a 
■Hit under sec 77 of the R Act the plaintiff is required to state 
*bd proie that the document was properly presented before the 
Sub registrar within 4 months from the date of the alleged exe- 
rtion and that the Sub registrar refused to register the docu 
•Sent and that there was an appeal before the Registrar within 
^days aod that the Registrar also passed an order refusing the 
registration of tbe document and that the suit is within 30 days 
from the Registrars order [73 I C 182 ] 

A Court fee of Rs 15/- has to be paid in a plaint of this 
Oatun Please also refer to the hints given before in Plaint 
No 5f, 

No 27 Plaint in a #uit for enforcing 
Registration of a document 
( Description of the Court and the parties as m 
Id amt No 1 ) 

The above-named plaintiff states as follows 

1. The defendant borrowed Rs from the 

plaintiff on the day of an the year . and 
duly executed the mortgage bond, filed along With 
the plaint, in favour of the plaintiff in presence of 
gentlemen whose namei appear on the said mortgage, 
deed as attesting witnesses / 
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2 The defendant who agreed to register the 
mortgage deed subsequently to its execution, deferred 
the registration on this pretext and that from time 
to time, when on the .last, openly refused to 
register the document whereupon the plaintiff pre 
seated the said deed befere the Sub registrar of 
(this presentation should be within 4 months of the 
execution of the document) who issued notice upon the 
defendant calling upon him to register the document. 
The defendant appeared before the Sub register in 
response to the notice and denied the execution of 
the deed and receipt of any consideration The 
Sub registrar accordingly passed orders refusing 
registration on the date The plaintiff pre 
ferred an appeal against tne orders of the Sub regis 
trar to the District Registrar who upheld the decision 
of the Sub registrar by his ordei of date 

3 The plaintiff in the circumstances mentioned 
in the foregoing paragraph, has been compelled to 
seek relief in this Court forgetting the deed registered 

4 The cause of action for the present suit arose 

on the when the District Registrar dismissed 

the appeal referred to above and refused to register 
the document on the denial by the defendant of its 
execution in village where the document 

was executed (or whero the proporty in question 
is situate ) 

5 For purposes of determining the jurisdiction 
of the Court the suit is valued at Rs and Court fee 
worth Rs 15 is paid. 

The plaintiff accordingly prays — 

(n) That it be declared that the defendant 
executed the mortgage bond in question in fa\our 
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ff the plaintiff and that the said document is fit for 
registration according to law 

That a decree be pa«-«cd against the defend- 
ant for all co«t« of the litigation together with 
interest thereon till realisation 

It) That such other relief to which plaintiff may 
be entitled under law and equitj, be granted to him 
Verification 

No 27 Written statement for plaint No 27 
The nbose-named defendant states as follows — 

1 The present «uit is barred by limitation in 
a« much as the plaintiff brought the present suit after 
expirj of30davsfrom the date of dismissal of his 
appeal b\ the District Registrar 

2 The defendant ne\er borrowed Rs from 

the plaintiff as alleged in the plaint There was 
once a proposal that the defendant would borrow 
Rs from the plaintiff, but the latter having 
suddenly fallen ill could not advance the amount 
as proposed The defendant was consequently 
obliged to borrow the amount he noeded from the 
Plaintiff s paternal uncle Mr on executing a 

handnote for the sum The present suit is very likely 
an offshoot of an ill feeling subsisting between the 
plaintiff and his uncle the said Mr 

3 The defendant is an illiterate person and he 
never executed any document in favour of the 
plaintiff, nor did he empower any body to execute 
any document on his behalf 

4. In the above circumstances, the plaintiff has 
no cause of action for the present suit 
The defendant therefore prays : 

(a) that the suit be dismissed with costs. 
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No 28 Hints for drawing up a plaint in a suit 
for restraining a Hindu widow from alienating 
her husband’s property and for injunction 

A revers oner can institute a suit against the widow if she is 
about to aispose of her property or a part lof there without any 
legal necessity (Vide 27 All 40$) Expenses incurred for perform 
ing Sradh at Gaya for husband s spiritual benefit and the like 
have been held to be legal necessities Forfdeciding what Is legal 
necessi y and wbat not please refer to 20 C W N 210 

In a suit like this the plaint must clearly show that the 
defendant widow is believed to have sufficient funds in her hands 
out of the estate and that there is no necessity for the proposed 
sale of the property The reversioner is not bound to wait till 
the death of the widow but may sue her In her life time to res 
trim a sale or for a declaration that the sale lif effected by the 
■widow without legal necess ty is invalid and inoperative against tbo 
reversioner In the Privy Council case reported in 20 C W N 
1323 24 C L J 309 P C it has been held that the reversioner 
is competent to prosecute a suit in widow s life time for restrain 
mg sale or for declaration that the particular sale is inoperative 
This however does not prevent any other person who may be 
the actual revers oner after the widow a death from impeach ng 
the sale that might have been questioned by another reversioner 
in the widow s life time 43 All 558 

A reversioner who gives his consent to the sale cannot 
however question its validity subsequently as the law of estoppel 
stands in his way 25 Bom I L R 813 

A1 enatlons made with the consent of the then reversioner 
gives rise to a presumption that the widow had legal necessity 
for the sale 23 C W N 1025 and 42 Mad 513 P O But the sa d 
presumption Is rebuttable in a fit case A reversioner may bring 

a suit for recovery of property sold by the widow within 12 years 

after the widow « death 68 I C 394 

Mere attestation of a deed executed by the widow by the 
reversionary heir does not necessarily show that the revers oner 
was a consenting party In the transaction It has to 1 e shewn 
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tbit the reTen oner was k» are f the contents of the document 
13 C V, V *>31 

A widow can accelerate »u cess on b> surrendering or con 
reyicg her entire life e»tat n respect of all the properties m 
her hands n favour of the h r (\ d» 13 I A 30 P C ) 

No 28 Plaint in a suit for declaration and 
injunction restraining sale for property 
by a Hindu widow 

( De cription of Parties and Court as in No 1] 

Plan ttff Defendant 

1 Srcemati Thakamom Dasi 

2 Profon in deft ndant 
Mr 

The above named plaintiff states as follows — 

1 Radba Knsna Saidar died leaving two sons 
•one Dinanath Sardar and other Hridyanath Sardar 
Dinanath Sardar died leaving plaintiff his only son 
and heir Hndya died on the 15th March 1905 leaving 
behind him his widow 8reemoti Thakamom Dasi 
the present defendant as his sole heiress 
* 2 The properties described in Sc/ ednle A of 

the plaint belonged to the said late Radha Knsna 
The factB disclosed in para 1 will show that half of 
the properties of the deceased have come down to the 
plaintiff by inheritance and the other half has 
likewise gone to the defendant as the widow of 
Hndaya Nath Sardar 

3 The defendant being a Hindu widow is 
entitled only to a life interest in the properties and 
she cannot dispose them of except under legal neces 
aity, nor has she to commit waste 

4 . The r the only son of defend 

d s a reversioner under the 
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Hindu law and would be entitled to the properties 
now enjoyed by the defendant on her demise 

5 The income of the properties in the hands 
of the defendant is sufficient to meet al 1 legitimate 
expenses and maintenance of the defendant 

6 The defendant with the intention of defeating 
the plaintiff s right to the properties inherited by the 
defendant from her husband, is trying to dispose of 
the same to the proforma defendant on a sham show 
of legal necessity and has already entered into a 
registered agreement to sell the properties to the 
said defendant No 2 The plaintiff apprehends that 
he will be put to immense loss if the aforesaid 
sale contracted with the proforma defendant takes 
place 

7 The defendant has no colour of right to 
waste transfer or encumber the properties of her 
husband in her hands with a view to defeating 
the reversionary right of the plaintiff to the said 
properties 

8 The cause of action for the present suit 

arose on the i c on the date on which the 
agreement to sell some of the most valueable pro 
perties to the defendant No 2 wan executed and 
registered, in village which is within the juris- 

diction of this Court 

9 The plaintiff values the suit at Rs for 
jurisdiction of the Court and the Court fees are paid 
on calculations as noted m Schedule B 

10 The plaintiff, therefore, claims 

(«) A declaration that tho defendant has no 
right to transfer encumber or to waste the properties 
of her husband jjj her hands so that the plaintiff" 
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reversionary right to the ‘•aid properties be affected 
in any way 

(/ ) A permanent injunction restraining the 
defendant ho 1 from transferring the properties in suit 
in fa\our of the defendant No 2 or any other person 
(/) In ca«e it transpires that defendant No 1 
has executed a knhala in respect of the property 
in fa\our of defendant No 2 it may be declared 
that the «aid sale is without legal necessity and not 
binding on the plaintiff 

(//) That the cost of the suit may be decreed. 

(c) [ General prayer ) 

Schedule A — (of property in suit ) 

SchpfhtU B — Account of Court fee paid 
Value of the land in suit— Rs. 800/- [For juris- 
diction purposes ] 

Value of injunction— Rs 10/- 

Court fees to the value of Rs 15/- is paid for 
declaration and as -/12/- (on Rs 10/-) is paid for 
injunction — so in all, the plaint is stamped with Court 
fee of stamp worth Rs 15/12 as only 

Verification 

Written Statement No 28 for plaint No 28 

The above-named defendant No 1 states as 
follows — 

3 The suit is not maintainable in its present 
form 

2 The defendant is in possession of the property 
which is the subject matter of the smt The defe 
dant’s husband, Hndaynath, died after a protracted 
illness which lasted for several months d> * 
which period he had to incur debts 



188 


APPENDIX TO PARI I 


Rs by executing a mortgage bond m favour 
of Mr. ... The defendant considers it desirable 
•to pay off the mortgage debt as early as possible, as 
otherwise the amount of interest will considerably 
swell The income of the properties of the deceased 
husband of the defendant is small and is not adequate 
to meet the bare necessities of life of the 
defendant There is thus no means left to the defen 
■dant to pay off the mortgage debt except by the sale of 
a half of the mortgaged property and it is with this 
end in view that the agreement referred to in the 
plaint has been entered into 

3 That the sale of half the property contem- 
plated by the defendant will be beneficial to the 
estate and would not amount to an act of waste a« 
alleged m the plaint, in as much as the whole of the 
property mortgaged may be sold m execution of a 
mortgage decree which the mortgagee may obtain 
hereafter 

4 The plaintiff is quite welcome to pay off the 
mortgage debt and thereby obviate the necessity of 
the sale of the mortgaged property 

5 The defendant therefore prays that the suit 
be dismissed with costs 

No 29 Hints for drawing up an application 
(which ib considered as a plaint) for enforcing 
a private award. 

This application is made under rule 20 of Schedule 2 of the 
Civil Procedure Code When a matter it referred to arbitration 
without the intervention of a Court and an award Is made any 
person interested !□ the award may apply to the Court that the 
award be filed and a decree be passed in terms thereof The 
application will be registered a* a suit at between the applicant 
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and the oppos to pjrtj as plaintiff and defendant and a notice of 
the application w II be issued to the opposite party The defendant 
may appear and put in objection and the Court after hearing 
both parties may pronounce judgment according to the award 
or refuse to file it and a decree will be passed in terms of the 
■aid judgment So appeal I cs from the judgment except m so 
far as th decree is in excess of or not in accordance with the 
award Th" Court has no power n a case like this to rem t or 
amend th" award The Court can simply file the award or maj 
refuse to file t If the Court finds that the award has determined 
matters not referred to arb tration the Court will refuse to 
pass a decree m terms of the award (19 OWN 76 27 AH 526 
“9 Mad 333 ) The plaintiff appl cant after tho defendant s objection 
is filed may withdraw the appl cation if he thinks fit to do so 
under O XXIII R I of the C P Code 

V B A Court fee stamp ofAs /12/ only is req nred to be pa d 
on this application 

No 29 Plaint (application) No for enforcing a 
private award 

Application for filing an award m matters referred 
to arbitration without intervention of Court Tim 
will be registered as a suit under Schedule II Rule 
20 of the C P Code 

In the Court of 

Applicant Opposite Party 

The humble petition of 

1 The applicant is a brother of the Opposite 
party No 1 The properties mentioned in Schedule 
A are ancestral properties of the applicant and 
opposite party No 1 and they had been enjoying the 
same jointly until the end of the year when they 
thought it desirable to effect a partition of the 
properties for mutual convenience of enjoymeaf, 
and with this end in view they executed and reg. * 

/ 
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an agreement on ...whereby they appointed 
Opposite party No 2 as the arbitrator for equally 
partitioning the properties mentioned in Schedule A 

2 The opposite party No 3, the said Mr , 
completed and signed the award, allotting the pro- 
perties mentioned in Schedule B to the applicant 
and those mentioned in Schedule C to opposite 
party No 1 

3 The applicant, in the above circumstances, 
prays that the said award may be filed and a decree 
be passed in terms of the award, after service of 
notice to the opposite parties, the present petition being 
considered as a plaint in accordance with the pro\i 
sions of rule 20 of the Schedule II of the C P Code 

Schcduh A of joint properties 

Schedule B (properties allotted to the share of 
the applicant by theaward ) 

Schedule C (properties allotted to the share of 
the opposite party No 1 ) 

Verification 

No 29 Written statement to the above 
petition No 29 
In tho Court of 

The humble petition of Opposite party No 1 in 
the above suit, 

(Most* respectfully sheweth — 

1. Your petitioner has no objection to n decree 
being passed in terms of the award 

2 It is true that the agreement to refer tho 
matter to arbitration was executed by your petitioner 
and the applicant jointly 


Verification 
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Application by opposite party No 2 of the 
above petition 

[Descriptions of Court etc as m No 1] 

Your petitioner was appointed arbitrator by 
a registered instrument executed by the applicant 
and the opposite party No 1 and that your petitioner 
drew up and signed the award in question after 
proper allottment of properties to the shares of 
the parties 

V enfication 

No 30 Hints for drawing up a plaint in an 
Administration suit 

A suit of tb s nature can be instituted by a legatee under a 
will or a creditor aga nst an executor or admin Strator of an estate 
of a deceased person for an order from the Court d resting ad 
ministration of the property in terms of the will left by the 
testator If the Court finds tbat the defendant is not admims 
tering the property in terms of the will it will appoint a Receiver 
and draw up a scheme for administering the property in terms 
of the will It sometimes happens that the parties do not 
agree as to the proper construction of a will in such a case 
the Court will have to enter into the question of the construction 
of the will as well and order adm n stratio > in terms of the 
construction arrived at The Court may if necessary determine 
whether the directions given in the will are valid in law <39 Cal 
87 13 C L J 85 ) In an adm nistration suit the cost of the 
1 1 gation is borne by the estate (L R 7 Ch D 33 and 21 C W 
N 280 at page 291 ) As to who can bring an adm nistration suit 
read 45 Bom 75 An administration suit is in essence one for 
accounts and also for administering the estate for satisfaction 
of dues of all the creditors and legatees as far as poss ble and** 
administration and the settlements for another are made by orders 
in the decree for the benefit ofalUthe creditors {See C P Coie 
Or20r 13 ApP A 41 and App D 17 to 20 Vide Coesborn^vi. 
Thompson 1809 16 Ves 327 and Adair ts New River Comp*** 

t 
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(1908) UVes 444) An administration suit when brought by a 
■creditor requires Court fee in terms of sec 7 cl IV (f) of the Court 
fees Act I I R 39 Bom 545 

The plaint ff a entitled to value such a suit at his discretion 
24 C L J 448 

No 30 Administration suit by a pecuniary legatee- 

[Description of Court and parties as in No 1 I 

The above named plaintiff states as follows — 

1 Babu of m the District of duly 
made his last Will dated tho whereby he appointed 
the defendant executor thereof ana bequeathed his 
properties whether moveable or immovable to his 
executor in trust to pay tho rents and income thereof 
to the plaintiff for his life and after his demise to 
the testator s legal heirs 

2 The testator died on and his Will was 

proved bv the defendant on the (date) before 

the District Judge of 

3 The defendant has failed to properly ad 
minister the properties left by the deceased [Here 
state tho particulars of mal administration] and has 
not rendered true accounts thereof though tho 
plaintiff demanded the same on . 

4 That the cause of action for this suit arose 
at within the jurisdiction of this Court on 

5 As para No 5 of 1 (see note) 

The plaintiff claims — 

1 To have tho moveable and immovable pro- 
perties of tho deceased ascertained and administered 
on a proper construction of the will and for that 
purpose to have all proper directions given and 
accounts taken by orders in the decree 
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> Such other relief as the nature of the case 
may require 

Verification 

Note —The plaint shall bear Court fee stamp worth Rs 15/ 

No 30 Written statement for plaint No 30 
[ As in No 1 ] 

Ihe Defendant etc 

1 That the Will of Babu contained a 

charge of debts he died insolvent he was entitled 
at his death to some immovable property which the 
defendant sold 

2 The defendant applied the whole of the said 

sum® and the sum of rupees , which the 

defendant received as rents of the immo\abIe 
property towards the payment of the funeral 
and testamentary expenses as also some of the debts 
•of the testator 

3 The defendant made up his accounts and 
■sent a copy thereof to the plaintiff on the and 
offered the plaintiff free access to the vouchers to 
aerify such accounts but ho declined to avail himself 
of the defendant’s offer 

4 The defendant submits that the suit should 
be dismissed and that the plaintiff ought to pay 
the costs of this suit 

Verification 


Framing of issues 

Issues arise on the pleadings The question of * 
issues has been dealt with in Chapter V of Part I I 
The object of framing issues is to confine the parties' 

13 / 
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(1908) 11 Ves 444) Ad administration suit when brought by a 
ecreditor requires Court fee in terms of sec 7 cl IV (f) of the Court 
fees Act I L R 39 Bom 545 

The plaintiff is entitled to value such a suit at his discretion 
24 C L J 44S 

No 30 Administration suit by a pecuniary legatee- 

[Description of Court and parties as in No 1 ] 

The above named plaintiff states as follows — 

1 Babu of in the District of duly 
made his last Will dated the whereby he appointed 
the defendant executor thereof ana bequeathed his 
properties, whether moveable or immovable, to his 
executor in trust to pay the rents and income thereof 
to the plaintiff for his life and after his demise to 
the testator a legal heirs 

2 The testator died on and his Will was 

proved bv the defendant on the (date) before 

the District Judge of 

3 The defendant has failed to properly ad 
minister the properties left by the deceasod [Here 
state the particulars of mal-adimnistration] and has 
not rendered true accounts thereof, though tho 
plaintiff demanded the same on . 

4 That the cause of action for this suit arose 
at within the jurisdiction of this Court on 

5 As para No 5 of 1 (see noto) 

The plaintiff claims— 

1. To ha\o the moveable and immovable pro- 
perties of the deceased ascertained and administered 
on a proper construction of the will and for that 
purpose to hate all proper directions git on and 
accounts taken by orders in the decree 
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2 Such other relief as the nature of the case 
day require 

Verification 

Note —The plaint shall bear Court fee stamp worth Rs 15/ 


No 30 Written statement for plaint No 30 
[ As in No 1 ] 

1 he Defendant etc 

1 That the Will of Babu contained a 

charge of debts he died insolvent he was entitled 
at his death to some immovable property which the 
defendant sold 

2 The defendant applied the whole of the said 

sums and the sum of rupees which the 

defendant received as rents of the immovable 
property towards the payment of the funeral 
and testamentary expenses as also some of the debts 
of the testator 

3 The defendant made up his accounts and 
«ent a copy thereof to the plaintiff on the and 
offered the plaintiff free access to the vouchers to 
verify such accounts but he declined to avail himself 
of the defendant’s offer 

4 The defendant submits that the suit should 
be dismissed and that the plaintiff ought to pay 
the costs of this suit 

Verification 


Framing of issues 

Issues arise on the pleadings The question of 
issues hats been dealt with in Chapter V of Part I / 
The object of framing issues is to confine the parties/ 

« / 
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(1908) II Ves 444) An adm lustration suit when brought by a 
^creditor requires Court fee in terms of sec 7 cl IV (f) of the Court 
fees Act I L R 39 Bom 545 

The plaint (T is entitled to value such a su t at his discretion 
24 C L J 448 

No 30 Administration suit by a pecuniary legatee 

[Description of Court and parties as in No 1 I 

The above named plaintiff states as follows — 

1 Babu of in the District of duly 
made his last Will dated the whereby he appointed 
the defendant executor thereof ana bequeathed hi* 
properties whether moveable or immovable to his 
executor in trust to pay the rents and income thereof 
to the plaintiff for his life and after his demise to 
the testator s legal heirs 

2 The testator died on and his Will was 

proved bv the defendant on the (date) before 

the District Judge of 

3 The defendant has failed to properly ad 
minister the properties left by the deceased [Here 
state tho particulars of mal administration! and has 
not rendered true accounts thereof though the 
plaintiff demanded the same on 

4 That the cause of action for this suit arose 
at within tho jurisdiction of this Court on 

5 As para No 5 of 1 («eo note) 

The plaintiff claims — 

1 To have the moveable and immovable pro 
pcrties of tho deceased ascertained and administered 
on a proper construction of the will and for that 
purpose to have all proper directions given and 
accounts taken by orders in tho decree 
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No 3 Issues (Suit for arears of house rent ) 
(From Plaint No 3 and W. S No 3 ] 

1 Did the plaintiff ■'ell the house to in 
March, 1913 ? If «*o can the plaintiff get rent of the 
house, from March 1912 from the defendant ? 

2 I*, the defendant’s plea of payment of rent, 
for January and February, to plaintiff true 9 

3 To what relief, if any, is the plaintiff entitled ? 

No 4 Issues (Suit for rent ) 

[From Plaint No 4 and W S. No 4 [ 

1 Does the relationship of landlord and tenant 
exist between the plaintiff and the defendant in 
respect of the land and the jama of Rs 16 in 
suit 

2 To what relief, if any, is the plaintiff 
entitled * 

No 5 Issues (Suit for damages for 
malicious prosecution ) 

[From Plaint No 7 and W S No 7 ] 

1 Has the plaintiff any cause of action for 
this suit ? 

2 Did the defendant maliciously prosecute the 
plaintiff in the criminal Court as alleged ? Had 
the defendant any reasonable and probable 
cause for instituting the criminal case against the 
plaintiff ’ 

3 Is the plaintiff entitled to get any damages ? 
If so, how much ? 

4 To what relief, if any, is the plaintiff 
entitled ’ 
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to the principal questions in dispute m the suit 
After the issues are framed, the parties become fully 
alive to the disputed points and adduce evidence 
relevant to each issue The Court will not admit 
evidence that is in no way related to the issues in 
the case It is, therefore, important that due care 
be taken of the issues framed Issues are framed 
only on the material points in dispute in the case 
The practice of framing issues on subsidiary and 
unimportant matters has been condemned , (Vide 35 
Bom 435) If the trial Court fails to frame proper 
issues the appellate Court may send back the case 
on remand for retrial after framing proper issues, 
11 W R 20 Issues framed upon some of the plaints 
and written statements embodied in this Part are 
given below and these models may be found useful 
by the junior practitioners 

No 1 Issues (Money suit ) 

[From Plaint No 1 and W S No 1 I 

1 Did the defendant execute the bond in suit 
and borrow Rs 1 200 from the plaintiff ? 

2 Did the defendant make payments as alleged 
in the plaint ? 

3 To what relief, if any, is the plaintiff entitled * 
No 2 Issues (Suit on a Hand note ) 

[ From Plaint No 2 and W S No 2 I 

1 Is the defendant's pica of payments true * 

2 What amount if any, is due to the plaintiff 
from the defendant ? 

3 To what relief. If any, is the plaintiff entitled * 
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CHAPTER I.: — Contain s — 

A list of various applications filed under 
the C. P. Code- 


CHAPTER II. : — Contain'*— 

Short notes on the sections, Orders and Rules 
under which the Petitions mentioned 
in Chapter I are filed. 


APPENDIX TO PART II. 

Contains models of all petitions mentioned 
in Chapter I. 
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No 6 IssueB (Title suit for recovery of property 
with raesne prefits ) 

I From Plaint No 24 and W S No 24 ] 

1 Has the plaintiff any cause of action for 
the suit ? 

2 Has the plaintiff any title to the land in 
suit ? 

3 Is the suit barred by limitation ? 

4 Is the story of the plaintiff’s possession and 
dispossession true ? 

5 Is the plaintiff entitled to any mesne profits ? 
If so, how much ? 

6 To what relief, if any, is the plaintiff 
entitled 9 



PART II. 

CHAPTER I. 

Peferi nee to th Important Sections Orders and Rules 

of th Cml Procedure Code and the Important 
Sicitonsof the Bengal Tenancy Act A 
list of Important Petitions 
made tinder those laws 

For Forms of Bengali Applications referred 
to in this Chapter— See Bengali Part 

Applications under the Civil Procedure Code 
■(Before decree ) * 

1 Application for permission of the Court to get 
a plaint \erified by the ptaintiff s agent— l Order VI 
H 55) 

2 Application for an attachment or arrest before 
Judgment — (Order XXXVIII-R 5 ) 

3 Application for issue of a summons on a 
witness — (Order XVI— R 1) 

(o) Application for issue of a warrant or pro- 
elamation against a witness— (Order XVI — R 10 ) 

4 Application for calling records — (Order XIII 

— R 10) 

5 Application for certifying payments made to 
the decree holder out of Court — (Order XXI — -R 2 ) 

6 Application for the execution of a decree— 

(Order XXI— R 11) ^ 

7 Application for the execution of a decree by 

another Court — (Order XXI — R 6 ) ^ 

* This list ia a sort of index to the modes of petitions under 
■C P Code Incorporated in the Appendix to this part 
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20 Application for issue of a commission for 
local investigation — (Order XXIV — R 9 ) 

Re minors 

21 Application for appointment of a guardian of 
a minor defendant— (Order XXXII — R 3 ) 

22 Application by a next friend or guardian of 
a minor party for permission to compromise a case — 
(Order \XXII — R 7 ) 

Pauper 

23 Application by a pauper plaintiff for permis 
sion to sue as a pauper — (Order XXXIII — R 1 ) 

Mortgage decree 

24 Application for making a preliminary mort 
gage decree absolute— (Order XXXIV — R 3 1 

Injunction 

25 Application for issue of a temporary injunc 
tior — (Order XXXIX -R 1 ) 

Receiver 

26 Application for appointment of a receiver — 

(Order XL— R 1 ) 

Arbitration 

27 Application for appointment of arbitrators 
Note.— For application for filing an award in a matter referred 

to arbitration without intervention of the Court see plaint in 
Appendix to Fart I 

Stay of execution 

28 Application for stay of execution— (Order- ** 
XXI — R 26 and Order XLI — R 7 ) 

Adjournment , 

29 Application for adjournment of a case — (Ordar 
XVII— R 1) 



200 


PART IL CHAPTER I 


8 Petition of claim to an attached property — 
(Order XXI— R 58) 

9 Application to set aBide a sale on deposit — 
(Order XXI— R 89) 

10 Application to set aside a sale on the ground 
of irregularity or fraud — (Order XXI — R 90) 

11 Application for determining questions in exe 
cution proceedings Sec 47 

12 Application by tho auction-purchaser to set 
aside the sale on the ground of the judgment-debtors 
having no saleable interest in the property sold — 
(Order XXI-R Dl ) 

13 Application by a bom fide claimant to be Tes 
tored to possession after delivery of possession to 
tho auction purchaser— (Ordor XXI — R 101) 

14 Application tor relief, alter resistance to 
the auction purchaser a possession of the property 
purchased— (Order XXI— R 97 ) 

Death of party, compromise, withdrawal & deposit 

15 Application by a legal representative for 
substitution after the death of a party— (Order XXII 
-R 2) 

16 Application for withdrawal of a suit or 
abandonment of a part of tho claim — (Order XXIII 
-R 1) 

17 Application for compromise— (Order XXIII— 

R 3) 

18 Application by tho tfofondant to deposit 
monoy in satisfaction of tho claim before judgment— 
(Order XXIV— R 1 ) 

Comminton. 

19 Application for examination of a witness on 
commission — (Order XXVI — R 1 ) 
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particulars , and petitions required to be verified 
should be verified by the applicant at the bottom. For 
important ruling s on th< Sections and Fuies referred to 
in this Chapter— See next Chapter Bengali forms of 
all petitions have been given in the Bengali Part. 

For English form of all petitions.— See Appendix 
to this Part 


CHAPTER II. 

Short notes on the Orders, Rules and Sections under 
which the petitions referred to in Ch I are filed. 

(No 1.-0 VI. R. 15.) 

(1) The Court must be satisfied that the person 
•ertft/mq kno'ts the contents I. L. R 25 All 431. 

(2) A co plaintiff can verify. I L R 17 Cal 580. 

(3) A verified pleading is no evidence in the case 
and no case can be decided solely upon such a 
pleading. 43 Cal 1001. 

(No 2-0. XXXVIII R 5) 

(1) If the Court can attach property outside juris- 
diction— Head 7 C. tV. N. 216 

(2) The term u property” includes both moveable 
and immoveable properties I. L. R. 17 All 82 

(3) Attachment before Judgment is withdrawn 
with the dismissal of the suit ; 13 C. L J. 243 . 22 C, 
W. N. 927. 

(4) Attachment, before Judgment, of immoveable 
property cannot be ordered by the S C. Court aft 
the amendment of the S. C C. Act. in 1926 

(5) Attachment, before Judgment, can be orde 

in a mortgage suit under certain c‘ tanc 
when the property had been sold nt 
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sale proceeds of the property may be attached before' 
Judgment in a mortgage suit. 46 Cal 245 

(6) Opportunities should be given to the defendant 
to furnish security before an order for attachment prior 
to judgment can he passed —44 I. C. 240 — 15 I. 0. 604 

N B — Claim can be preferred to such attachment. 

(No. 3-0 XVI, R 1 ) 

(1) The application shall contain the names and 
residence of tlio witnesses Diet money and travelling 
costa should bo deposited with the application and. 
printed summons duly filled up (signed by tho pleader) 
shall he filed with the application.* 

Note — For liability of witnesses — Civil and Criminal, see 33 C. 
L J 01 (F B) 

( No 3 (ct) — O. XVI, R 10 ) 

In case of application for warrant, it should be 
supported by an officiant shewing that the witness is a 
material one and that ho was personally served with 
summons 

Note— A witness cannot be fined unle» s A is properties were 
attached beforehand . 31 C L J 3G3 

(No 4-0. XIII, R 10) 

Tho application must bo supported by an affidavit. 
The affidavit may be sworn by any person acquainted 
with the facts of the ca^o. 

(No 5-0. XXI, R. 2) 

(1) Tho rule has no application to payments 
made beforo decree. 8 C. W. N. 102. 

* Under the recent ruling reported In 38 C L J. 149, salaries 
of Government Servants cited as witnesses were not required to be 
paid by the parties citing them, but the Bengal Government ha* 
Issued a new circular for payment of salaries of Government 
Servants riled a* wjt ceases by private parties 
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(2) This rule applies even in cases of mortgage 
decrees— 28 Mad. 473 , but it has no application in 
■cases of payment by persons other than the judgment- 
debtor; 35 Mad 659 

(3) See 47 refers to the Court executing a decree 
and this rule also applies to a Court whose duty it is 
to execute it 7 C W. N 172 at page 174 

(4) For uncertified payment the J D can bring a 
suit against the D. H. for recovery of the amount- 25 
Cal. 718 . 43 Bom 240. 

(5) An application by the J. D for certifying pay- 
ment comes under sec 47 and the order passed is 
appealable. 3 P. L T 487 

Remedy in cases where the payment is not 
certified within 3 months 
(0 The remedy of the J. D lies in a suit for 
■damages , I.LR21 Mad 409 16 C W. N 923. 

(n) But in such a suit the paintiff cannot seek for 
a declaration that the previous decree was satisfied 
by such payment, nor can the plaintiff ask for an 
injunction restraining execution of the decree I L 
R 31 Cal 480, 8 C. W. N 395 

Payment to one decree-holder 
(m) Such payment does not bind the other decree- 
holders .I.LB2G All 334, see I L R. 9 Cal 831 

Certification of Payment 
The decree-holder may apply for having the pay- 
ment certified at any time , 4 Pat L.J 159 , and 26 C.W. 
N 529 contra 23 C W N. 320— where it was held that 
Decree-holder must apply before the decree is time- 
barred The J D. can apply for certification of payment 
within 90 days from the date of payment. See Art. 
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174 of the Limitation Act, for limitation read 19 C W„ 
N 650 Even in case of the decree-holder's fraud 
judgment debtor cannot prove payment which was 
not certified within 90 days, 16 C W N 923 , read 
also 29 Mad 312. 

Nole —A payment made before DO days may be certified by the 
D H In the execution petition to save limitation 25 C W N 
529 Read 23 C W N 320 81 Mad 256 

Where the rule does not apply. 

If an application is made for making a mortgage 
decree final, the application being m the suit and 
not in the execution proceeding, this rulo has no 
application 39 All 352 

Uncertified payment if can be proved in a case 
for setting aside sale 

(4) Such a payment can be proved to establish 
fraud I L It 14 Cal 37G see also I L R 15 Cal 557 

(5) For orders pissed under this section and which 
ha\c the force of decrees, Soe the Chapter on Appeal 

(6) For cases regarding Betting aside of execution 
Rales see notes on Order XXI R 90 (Petition No 10) 

(No 6-0 XXI, R 11 ) 

(1) For English form of application see form 
.Vo 6 of the First Schedule Appendix E of tho Code 
of Civil Procedure 

(2) Tho application should bo xenfied ( see the 
Chapter on Execution of decrees ) 

(3) An informal application for execution, subso 
quently amended, keeps a docroo alive I. L R. 

12 Cal 161 

(3) (o) An oral application, in a previous execution 
case, may be a step in aid of execution for paving 
limitation. 22 Bom. 722, 723 41 Mad 255 
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(4) In ca«e of appeal from any portion of the 
decree, the decree may be executed in the same way 
a« if, the appeal related to the whole decree and the 
penod of limitation runs from the date of the final den ee 
on appeal I L R 26 Mad 91 F B , 2 C W N 55$ F B 

(5) For purposes of limitation “date of decree” 
means the date on which the judgment was pro- 
nounced I L R. 25 Cal 109 

(6) Execution petition can not ordinarily be 
amended 17 Cal 631, but under certain circumstances 
amendment may be allowed — 22 C W N 542 

(7) An application for execution may be verified 
by a person acquainted with the facts of the case — 

26 All 154 

(8) Execution mutt be made tn the Court n hick 
pawed the decree tven if the District J udqe has trans- 
firred business regarding local limits to some other 
Court J6 C 1 V N SIG 

(9) The way m which enforcement of the decree 
is sought for must be mentioned in the application, 
otherwise it is liable to be rejected— 19 Bom 34 

Note.-— D H at random can not withdraw from an execution 
proceeding at any stage 18 C L J 53 

A bidder can not also withdraw his bid— 19 C W N 633 21 
C L J 174 

(10) Bid accepted by the Nazir can be rejected by 
Court on the qround of insufficiency— ei en though the 
Property was knocked down 19 C \V N 688 ( contra 

27 C W N notes 116 paqe ) 

(No 7 O XXI R 6) 

For particulars see Chapter VIII Part I on Exe- 
cution of Decree and rulings given under No 6. — 0. 
XXT R. 11. 
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(1) If an application for execution is dismissed 
by the Court to which the decree has been sent for 
execution the same Court cannot entertain a second 
application some time afterwards 3C W N (S N ) 
CCXI 

(2) If decree is sent to another District but not 
thouqh the District Judqe, the Court to which the 
decree is transferred has no jurisdiction to execute it 
ILE 22 Cal 164 

(3) An order refusing to transfer a decreo is 
appi (liable as an order under sec 47 , 8 C W N 575 

(4) If the Court does not send certificate to the 
executing Court and sale js held by the latter Court 
the «a!e will not be void — 20 Mad 10 

Note — An order d smisstng an objection to an execution case can 
be set astde under tbe inherent power of the Court— 21 C U V "69 

(No 8-0 XXI R 58) 

(1) Under section 173 of the Bengal Tenancy 
Act no clatm atn be preferred where a tenure or hold 
ing is attached in execution of a rent decree I L R 
28 Cal 382 F B =5 C W N 474 

(2) This rule has no application whore tho pro 
perty is going to be sold in execution of a mortgage 
decree inasmuch as there is no attachment in such a 
case 18 Bora 98 5 C \V N 474 F B 

(3) A claim petition can not bo tried after the 
sale of tho property 4 Pat L T 544 

(4) Question of possession only is tried in o 
claim ca«o , 13 Bur L T 214, 29 Cal 543 

A V An order rejecting o claim la final The umucccasful 
party /;an fie a euit but each an order u not Interfered wltl In 
reyjjlea. Se« I LH 8 Mad -<54 Full Bench Such a *ult mu.it be 
brought within l year —32 Cal 537 -4 Cal 553 
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(No 9—0 XXI R 89) 

(1) If an application for setting aside the sale is 
nnade under Order XXI. Rule 90 this application can 

not be made unless the previous application is 
withdrawn 

Note —For d (Terence as to deposit under the C P Code and 
that under the B Tenancy Act — Read 20C W N 859 

(2) The applicant shall deposit the decretal 
amount and costs, as noted in the sale proclamation, 
together with o per cent of the purchase monei/ vide para 
1 (b) of order 21 r 89 But the J D will remain liable 
for subsequent costs and interests vide para ( 3 ) 
of the said rule Unless the entire amount is 
deposited, the sale will not be set aside A mistake 
m calculation by a Court officer will not help the J 
D 26 Cal 449 

(3) A benamdar of a person whose property is 
sold can apply 1 C W N 135 

(4) A mort iagee of a tenure or holding can apply 
5C W N 821 F B - I L R 29 Cal 1 (F B ) A 
reversioner can — 19 C L J 72 

This rule has no application where the decree 
of a civil Court is transferred to the Collector for 
execution 40 All 425 

N D The application and depos t shall be made within 
SO da js after ta!e— 50 I C 914 and no sale can be set aside in 
1 part , 1 C W N 703 

(No 10-0 XXII R 90) 

(X) If application under this rule be dismissed 
for default, and if the Court refuse to restore the 
case.no appeal lies from that order, 29 All, 596 
i Pi de 19 C W N 25 and also 759 

14 
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(2) The auction-purchaser and the decree-holder 
are necessary parties to an application under this 
rule (See O 21 R 92 ) 

The judgment debtor is not bound to deposit the costs of 
taking cop> of the decree costs of Vakalatniimah ond Poundage 
fee 16 C \\ b 736— 15 C L J 89 40 AIL 209 

Limitation 

The application shall he made within 30 days 
from the date of sale If the judgment debtor comes 
after that time, he must ha\e to bring his case under 
section 18 of the Limitation Act, 1 C W N 67 Thirtj 
days have to be counted from the dato of deposit of 
earnest money under O 21, R 84 C P C , 50 I C 914. 

Material irregularity 

(1) Absence of notice under Or 21, R 66 for 

settlement of the term of the sale proclamation. 
4 Lah 243 13 C W N 428 

(2) Combination amongst bidders 13 C W N. 
87 Read also 4 C W N 228 

(3) Omission of the amount of rovonuc payable 
I.L R 9 Cal 656 P C 23 Mad 628 Hut not omission 
of rent 1 L R 7 Cal 723 

(3) (o) Omi-sion to beat drum 1 L. R 10 
Bom 504 

(4) Omission to issue fresh proclamation when 
a part of the property is released I L R 3 Cal 544 
Seo 11 C W N 393 P C - 1 C L .1 13G For «ale 
after waiver of fresh proclamation bv one of the 
judgment -debtor** roe I L R 18 Cal 496 

(5) Omission to fix sale proclamation in the 
Collector’s office in case of Revenue piying lands— I- 
L R 18 Cal 422 F. B 
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(6) Omission to «tate the hour of sale I L K 24 
Cal 291 8C W N 686 51 1 C 864 Sale earlier 
than the hour *tated in proclamation is void I L R 
16 Cal 794 

(7) (a) False statement that the property is 
charged I L R 8 AH 116 

(6) Vague description of the property 34 Mad 143 

(cl Absence of specification of actual inciim 
I ranee 6 C W N 636 

(8) Understatement of value of property accom 

pamed by substantial injury — Vide 15 C W N 577 
2CWN 550PC 13 C L J 192 16 C L J 98 and 
6 C W N 836 13 C W N 370 P C But see 12 

C \\ N 757 it is not fraud 13 C W N notes 120 

(9) Publication of proclamation less than 30 days 
before sale T L R 21 Cal 66 P C and 31 Cal 385 

(10) Purchase by decree holder without Court s 

permission I L R 11 Cal 731 41 Bom 357 (See 

\o 15) or at a price lower than that fixed by Court 
(which is fraud) 5 C W N 265 

(10) (a) If a third put/ bona fide be purchase!— th< 

* 1 / can n<t b< sit a ult eien if tt be found that tic deer e 
I 1 1 1 een beloie We o/ be t>et aside oftiruaidv 

20C W N 84 notes 37 C L J 145 at page 170 

(11) Failure of immediate deposit of 25 p c after 
sale I L R 16 Cal 33 

(12) Sale so conducted that would be bidders were 
induced to go away 11 C W N 1109 P C 

(13) Court is bound to set aside sale induced by 
misrepresentation of its officer ISC W N 249 P C 

9CLJ 165-1 L R 36 Cal 323 

(14) Omission of notice under O XXI, R 22,«eel3 
C L J 162 Want cfpei nnsnon to bid 41 Bom 357 
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(15) Substantial injury — Read, 16 C. W. N 1022 
N B —Judgment debtor can contract to waive hfa right to 
question tlie irregularities of a sale — 13 C L J 192, Read however 
I1CW N 818 

If minor J D tins not represented by a guardian — 
sa/e i could ordinarily be toid — 19 C TF N. 93 J 

Note— Absence of attachment is not a material irregularity 
It is on irre^ufari/j/ only Attachment is made for the benefit of D 
If and not of J, D 30 Mad 255 But the Allahabad nod the Bombs? 
Iliga Courts are of different opinion urfe 21 AIL 311 & 3G Bom 156 
W here the notice under Or 21— R 22 is not served on J D the sale 
is liable to be set aside— 21 OWN 776 1921 Pat 181 

Whether substantial injury is due to material 
irregularity. 

(1) There must be same evidence, whether direct 
or indirect, that it is the result of irregularity. Sco I I» 
R 31 Cal 815 - 8 C W N. 686 Sec 1 C L J. 15 F B 
-9 0.W.N. 343 = 1. L R 32 Col 502 

(2) Inadequacy of prico may bo inferred from 
material irregularity , sec I L R. 31 Cal 815 « 8 C 
W. N. 636 

(3) Whore property was sold for a fair ' aluo, sale 
*as upheld notwithstanding material irregularity, 
see 9 C. W. N. notes 99 

(1) Inadequacy of price in itself is no ground for 
setting aside a salo Fraud cannot bo inferred from 
this; 12 C. W. N. 757. Seo 13 C W. N. note* 151 

(5) Mere irregularity is not sufficient to set 
aside sale without substantial injury. 16 C W. J». 

ip. a 

(6) Applicant must prove Irregularity and also 
that property was *old at a low price— 45 I. C 212 



CIVIL COURT PRACTICE 


213 


Fraud 

(I) Sale cannot be set aside only for material irre 
gulantt/ or only on the ground of fraud but to have the 
sah set aside, J D must proiethat substantial injury uas 
occasioned by fraud or material irregularity 21 All 140 

U) Applicant must shov. that the sale was kept 
concealed from his knowledge by fraud 1C W N 67. 
For limitation after fraud is proved — read 48 Cal. 119 

(3) After ser\ice of notice under S 167 Bengal 
Tenancy Act, annulling a mortgage, the mortgagee 
may apply to set aside the sale if fraudulent 10C. 
W N. 976 

(4) Combination among intending purchasers not 
to bid against one another to obtain property at a low 
price is fraud 6 C L J 111. (Dissented from I. L 
R 36 Cal 34-13 C W N 89 ) 

(5) Conduct of decree-holder in offering bids 
through a bcnamdcr in excess of value stated in sale 
proclamation is fraudulent , 13 C L J 312 

(C) Fraud of A P or D II vitiates the sale, 6 C. 
W. N 279, see page 283 , 72 1 C 625 
Who may apply. 

(1) Beneficial owner — (I L R 20 Cal 418) as h* 
is bound by proceedings against the benamder — C C 
W N. 706 

(2) A purchaser of a tenure prior to attache* 
in rent execution — I L R Cal 802 

(3) An unrecorded tenant — 13 C L J tT a 
page 260 

(4) Apart purchaser of an occupancy 
before rent decree— 9 C W. N 134 

(5) A co-judgment debtor where simile-;. ^ 
tion by one J. D. has failed- 16 C. L J. 98 
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(6) Legal representative of J. D. though not made 
a party- 5 C W.K 10 P. C. 

(7) Mortgagee— I L R 13 Cal 346 

Note. — Purchaser of non transferable occupancy holding cannot 
ujply 13 C W N 652 

Note — When the sale is impeached on the ground of fraud 
1 D must apply under Or SI ft DO but tihcrc the decree as tctllas 
the sale are impeached on the ground of fraud a suit Kill he to set 
aside both decree and sale 50 1 fad £15 SI Mad f5S To uni r 
stand tthtre sec 47 is applicable — see the principle as laid doirn »rt 
If C W N ri£ Section 47 docs not apply to questions letueen 
D H and his transferee SO C W If G'9 

Notice 

Notice of application should he gi\en to the auc- 
tion-purchaser— 13 C L J 535 and to decreo-holdor 
i L R. 15 All 407 

Limitation 

Limitation runs from the date on which the fraud 
becomes known to J. D — I L R 17 Cal. 769 F B 48 
Cal 119 

Waiver and Compromne 

(1) When tho J. D compromised the case on 
condition that tho sale would be sot aside on payment 
of money w Utun a time, but the payment was not made 
within the timo, the salo can not bo set aside— G C L 
J 176, see also 13 C L J 192 Time cannot be ex- 
tended — 36 Cal. 422 , 29 Cal. 577. 

(2) Compromise petition admitting sor\ ice of sale 
proclamation is binding on J D — 1. L R 29 Cal 577. 

(3) Walicr of right to question irregularities in 
»>ale does not amount to waiier of right to question 
tho sale on tho ground that no i«alo proclamation was 
issued— 11 C. W. N. 848-6 C L. J. 62 
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Note — An order passed 'under this rule is appealable but no 
second appeal lies from tbe order of the first Appellate Court Tho 
> Delusion of word Fraud in the rule has taken out the case from 
the panic" of section 47 C F C —so second appeal is barred 

(No 11-Sec 47 C P C) 

(1) For the purpose of this section a plaintiff 
whose •'Uit has been dismissed and a defendant against 
whom a •‘Uit has been dismissed are parties to this suit 
But 'tins was not the law under the old Code — Vtilc I 
L R 2D Cal 695 

(2) An application under this section can be 
treated os a plaint if necessary, on payment of addi- 
tional court fees ( Vide cl 2 ) 

(3) A legal representatn e of a party for purpose 
of this section shall be determined by the executing 

Court 

(4) When J D offers obstruction to D. H ’s 
•taking delivery of possession of property the question 

comes under this section and the order passed becomes 
appealable 1921 M W. N C98 

(5) The question of non service of notice under 
Or 21 — r 22 comes under this section 5 Pat L T 61. 

(6) Question of fraudulent adjustment of decree 
comes under this section 41 All 443. 

Representative 

(1) Unregistered transferee of a portion of a 
‘holding though not a party to the rent decree, being 

bound by the decree, is representative of the J D 9 C 
W. N 134 

(2) The Official Assignee is the representative of 
an insolvent J D 5C W'N 761 

(3) An Ejaradar of the J D is lus representative • 
5C W,N 654 
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(4) Mortgagee of J. D. may come under this sec-- 
tion. 1 P. L. T. 267. 

(4) Purchaser of interest of the J. D. and who • 
is bound by the decree is a representative of the 
J. D. T ; 1 C. W. N. 37 F. B. = I. L. R. 24 Cal. 62. 

(5) Purchaser of J. D’s interest either at auction 
or by a private sale is his representative. I. L. R. . 
26 All. 447 and 2 C. W. N. 429. 

(No. 12— R. XXI. R. 91.) 

Where no application lies. 

{1) This application does not lie if the area is 
less than that stated in the proclamation. I. L. R. 
20 Cal. 8 P. C. 

(2) Where the misdescription of property does 
not materially affect purchaser’s interest. X. L. R. - 
29 Cal. 420 = 4 C. W. N. 873. 

(3) This rule does not apply when some of the 
judgment-debtors have interest in the property— nor 
when the jugdment-debtor has some interest in the 
property. 41 1. C. 850. 

Note. — No regular suit lies to set aside a sale when J. D. has no • 
saleable right in the property sold. 51 1 C. 95 see contra. 41 1.C. 92<— 
Where application lies. 

Where the property has no existence or saleable 
value. I. L. R. 10 Cal. 308. 

(No. 13.-0. XXL Rr. 97, 100.) 

Symbolical possession taken by A. P. ‘does not 
amount to physical dispossession. I. L. R. 30 Cal. 
710. (See No. 2.) 

This application lies if any person i* aggrieved . 
by taking symbolical possession by A. P. ; 1 C. 

J. noteB 40. 
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Possesion means not only physical but cons- 
truct!! c possession c g , by receipt of rent from 
tenants, but a claimant can not succeed, if his success 
would practically restore judgment debtor into pos- 
sesion 3C L J 293-33 Cal 487 

Note —Order under this rule baa not the force of a decree 
1 C W J* 192 

Limitation 

If no enquiry is made, the suit will not be 
barred bv the one year rule — 11 OWN 487 = I L 
R 34 Cal 491 

(No 14-0 XXI R 97) 

(1) An auction purchaser who is dispossessed 
after getting possession can also apply under this 
rule 1C W N 192 

(2) Decree holder who is resisted in execution 
of a decree may again apply for possession if the 
resistance is repeated — 13 C W N 714 8 Bom 602 
26 All 365 , but if D H after getting possession is dis 
possessed, he must bring a regular suit 43 M L J 179 

A g — This appl cation is considered as a kind of claim and 
the unsuccessful party may bring a regular suit under Order XXI 
R 103 Where applicant is resisted he may apply for fresh 
delivery of possession 4 Pat L J 94 contra 11 Bom 473 and 
26 All 365 

(No 15-0 XXII R 2) 

This application shall be made within 3 months 
from the date of death of the party This application 
is made in case of death before decree 9CWN 117 

Note —If defendant in a mdrtgage suit dies after Preliminary 
decree and no substitution is made within time the suit abates — 
25C W N 595 An appeal may abate against the dead respondent 
only— when liability is joint and several— 33 Cal 580 11 C \V 
N 504 
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(No 2 A -O XXXIV, R ) 

This application should be supported by an 
affidavit For form of affidavit m Bengali see 
Bengali Part For English form see Part II (B) 
Notice may be issued on the defendant before the 
decree is made absolute and an order making the 
decree absolute is made after hearing defendant’s 
objection, if any 

(Limitation— S years — n o C W N S76 ) 

Note —Id a mortgage suit against some heirs of mortgagor, 
the Court can pass decree for proportionate claim against defend 
ants on the record — 25 C W N 594 

(No 25 -O XXXIX, R 1 ) 

For particulars and rulings see Chapter IX, Part I 
Tor form of Bengali affidavit see Bengali Part 

(No 26 -0 XL R 1 ) 

(i) Receiver — An ex -parte order should not be 
made for appointment of a Receiver, 20 C W N 1009 
Appointment and removal of a Receiver are discre- 
tionary with the Court — 4 H L C 997 30 P W R 
1920 — but the discretion should be properly exercised 
14 Bom 474 at page 493 

(li) Receiver mav be appointed in a mortgage suit 
23CL J 440.7C W N 452 

(m) In a partition suit Receiver may be appointed 
14CWN 560, 14 Bom 43 1 

(iv) Receiver's pos'-c^ion of property is poshes 
‘•ion on behalf of the rightful owner 2 C L J G02 , 
351 C 17 

(\) Receiver is liable for accounts 14 C L J 445. 
(\i) Receiver may sue or bo sued with permission 
of tho Court 19 C W N 45 A Receiver is liable 
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for loss due to Ins negligence In re Skirrels 2 Hog 
192 Read however 20 Mad 224 F B 

(vn> If a Receiver is sued without Court’s permis- 
sion, the defect may be cured by subsequently obtain- 
ing the necessary permission — 15 C W N 872 , 22 
Bom L R 319,61 I C 8S8 

(\m) Acts of the Receiver within his authority 
are acts of the Court 7 C W N 799 

(ix) Under the new C P Code a subordinate 
Court can appoint a Receiver without reference to 
the District Judge 

(x) Where reasonable suspicion arises that the 
defendant may remove large amount of property, a 
Receiver should be appointed I L R 27 Cal 279 , 
5CWN 362 

(xi) Where acts of waste have been committed 
by defendant a Receiver should be appointed I L 
R 32 Cal 741 

(No 27) 

See Chapter XoPart 1, on AtbitraUon 

(No 28-0 XXI, R 26 and O XU, R 7) 

(l) In case of appeal from a money decree, 
« execution may be stayed on depositing the decretal 

amount or on furnishing security I L R 31 Bom 241 
(i) The issues in execution proceedings can be 
referred to arbitration 42 I C 467 

(n) Unless a pleader is specially authorised in 
the Vakalatnama he can not refer a case to arbitra- 
tion 23 C W N 200 (notes) 

(m) Arbitrators can not review their award. 
-38 Cal 421 
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(n) Arbitrators must give notice of their sittings- 
to the parties concerned 56 I C 32a 

(v) An award not containing decision on all 
points is void All the points in a case must be 
brought to the notice o the arbitrators 140 L J 
188 , 24 C W N 775 

(vi) Arbitrators are guilty of judicial misconduct 
when they take evidence in the absence of the opposite 
party and give the latter insufficient opportunity of 
adducing evidence, 18 Bom 299 13 C L J 399, 148 
P W R 1907 Corruption is a ground for setting 
aside an award (1889) AWN 124 

Note —All defendants including absent defet dants must join 
m making the reference otherwise reference will be imal d— Vide 
31 C L J 15< 

(No 29 -O XVII, R 1 ) 

(lj The grounds should be cle trh stated and if 
possible the application should lie supported by an 
affidavit and cost* of adjournment ordered In the 
Court should be paid 

(2) If after the application for time i* rejected the 
pleader does not appear.it amounts to non appearance 
of pirt\ who applied for tune See 8 C W N 97 
(No 30—0 XLVII, Review) 

For forms, details and rulings — see the 
Chapter on Jleiu u 
(No 31 -Order VI R 1 ) 

Plaint may he amended under this rule at any 
time before judgment An appellate Court under 
certain circumstances can amend plaint provided the 
character of the suit is not changed by such amend 
ment.— Vide 5 C. W N 273, 20 C W N 1276 
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(No 32 Sec— 152) 

(1) An application for amendment may be enter 
tamed only when the Court has made an obvious slip 
or mistake — 11 M L T 33 25 P L R 1913 79 
I C 86 

(2) When a decree is not in conformity with the 
judgment as to the payment of costs the decree 
should be amended 1 C IV N 65 

(3) Application for amendment of decree after 
a long period is not allowed 7 C W N 880 1922 
M W Is 731 Read however 11 O L J 227 There 
is no limitation for amendment of a decree I L R 
21 Cal 259 

(4) Decree can not be amended in terms of a com 
promise filed after the decree 4 C W N 725 P C 

( 7 ) A suit lies in a Civil Court to rectify a nus 
take in a decree 8 C W N 473 

(6) After the decree of the first Court has been 
confirmed in appeal— the first Court lias no junsdic 
tion to amend the decree — 14 OWN 667 32 AH 

“>90 20 M L J 587 But the decree can be amended 
b\ the lower Court during tl e pendency of the appeal 
in higher Court 2 Pat L R 6 "8 1 C ~94 18 C \\ 

N 772 

(No 33— Sec 151 ) 

(1) Every Court has inherent power to recall its 
own orders obtained through fraud or misrepresenta 
tion or suppression of facts 13 W R 256 31 C L J 
48 But the Court s inherent power cannot be exer 
cised in contravention of the statutes— 19 C W N 835 

(2) Every Court has a right to correct its own 
mistake 9 W R 301 and to pre\ent an abuse of it® 
processes - 28 Mad 28 3 C L J 276 
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(3) Court must exercise its judicial discretion m 
amending orders or decrees 20 C L J 18 

Jtf B A decree affirmed in appeal should not he amended 
by the lower Court For pr nc pie see 12 C L J 53 See I L 
R 17 All 267 F B and 9 C W N short notes (68) 

Note For Amendment of Sale Certificate and inherent power 
of Court — See Chapter on Rev ew 

(No 34-Sec 144 C P C) 

(1) When a decree of the first Court is superseded 
by that of the appellate Court — the Court executing 
the decree is competent to make complete restitution 
—1 L B 22 Cal 501 Under the old Code the party 
might bring a regular suit but under cl 2 of section 
144 of the new C P Code no suit shall be instituted 
for the purpose of obtaining restitution or other relief 
which can bo obtained by an application under this 
section Restitution maybe claimed against an assig 
nee 24 All 288 38 Mad 36 Vide- Cont m 24 All 288 
But restitution may bo claimed against a surety 
46 I A 2°8 P C at page 236 

(2) Every Court which Bets aside a decree or 
order has inherent power to order restitution of any 
thing taken in execution of the decree or order set 
aside 2 C L 3 37 — n 

(3) Right of restitution cannot bo enforced against 
a person not a party to the suit 5 C W N 42f 
Tif/t 46 I A 228 

(4) Application for restitution should be made 
to tho Court of the firs* instance 5 C "V* 

> 42a 

(5) Restitution can be made whon decree becomes 
Inoperative 27 C L J 451 
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(6) Restitution order can be passed when the 
plaintiff who got the decree for land took possession 

'thereof without executing the decree , 23 C L J 41? 
28 All 348 

(7) This section also applies to execution pro 
ceedings , 24 C W N 50 For Limitation, see 28 
Cn! 113 and Art 182 of the Limitation Act 

(8) For inherent power of the Court to order 
restitution — Read 61 P R 1917, 180 W H 1299 

(No 35 — O IX, R. 13 — Setting aside of 
ex parte decree ) 

How much of a decree to be set aside 
Whole decree should not be set aside — ■ 

I. Where decree gives separate reliefs against 
different defendants 

II (1) Where decree is joint and contested against 
some defendants, the te9t is if the suit could be 
maintained in the absence of other defendants 

(2) Where some of the defendants applied for sett 
itig aside the decree and failed Vide 6 C L J 226 

Note — Any part of the decree wh>ch does not affect the appli 
cjnt should not be set aside I L R 31 Mad 454 but a mortgage 
decree should be set aside agaiDSt all the defendants 13 C L J 351 
P C Where decree Is one and indivisible the whole decree can 
be set aside at the instance of one defendant 4 C W N 456 
Where application to be made 

(1) After appeal, an application under this rule 
should be made to the appellate Court , I L R 30 
Mad 535 12 C L J 53 

(2) Where the defendant applied under this rule to 
set aside cx parte decree, and afterwards preferred an 
appeal against it and the appeal was dismissed for 
default Held, the first Court had power to set ’aside' 
the ex parte decree during the pendency of the appeal 

15 
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But the Allahabad High Court has taken a different 
view— 39 All. 13. 12 C. TV. N. 885 affirmed on appeal in 
13 C. W. N. 846 and fol. in 13 C. L. J. 221. Read also ‘ 
12 C. L. J. 53. 

Pendency of an appeal is no bar to an application 
under this rule. 

(3) When the defendant adduces some evidence and 
then absents — the decree is not ex-parte, and Order 2. 
j Rule IS does not apply . 35 Cal . 1023. Mere presence 
in Court premises is no appearance in the case—S P. 
L, J. 855. 

(4) A defendant against whom no decree was 
passed cannot apply. 1 A. L. J. 470. 

Note. — A fraudulent ex-parte decree and even a contested decree 
can be set aside by a suit ; 14 C. W. N. 507, and 41 Cal 990. A 
legal representative of the deceased applicant can prosecute the 
application 27 AIL 574 

Other Cases. 

(1) Application under this rule lies when the 
defendant’s pleader was present but had no instruc- 
tions even if defence ovidence was partly gono into and 
the suit was decreed. 5 C TV. N. 153 P. C. and 41 Cal. 
956 and when the application for time was refused and 
the defendant’s ploader left the Court ; 18 C. W. 

N. 329 F. B. =■ 5 C. L. J. 247=34 Cal. 401. 

(2) Decree after striking out defence is not ex- 
pert e. 2 C. TV. N. 676. 

(3) Ex-parte decreo against a minor when no 
guardian is appointed should be set aside. I. L. R. 

24 All. 383 F. B. 

(4) If there is no proper service of summons on the 
minor — more fact of tho guardian being aware of the 
caso is immaterial. 3 C. TV. N. 261 — I. ll R. 26 Cal. 267. 

(5) (1) ' Eo suit lies to set aside a decree merely on 
tho ground of non-service of summons. 37 Cal. 197. 
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(6) But if the suit was based on fraud — suit lies 
( to set aside the decree. 21 Cal. 605. 

(7) If the very fraud alleged is enquired into 
under this rule and the application is rejected, no suit 
will again he. 20 C. W. N. 845, 82C 

(8) If the official guardian of the minor defendant 
did not defend — no application on behalf of the minor 
will lie under this rule for setting aside the ex-parte 
decree unless there was fraud — 0 Bom L R 1049. 

(9) If after the passing of an ex parte decree the 
defendant dies, his representative cannot apply under 
this rule unless the plaintiff has brought him on 
record I L R. 28 Mad. 361 , 21 All 274 Contra. 
I L R 29 Cal. 33 

(10) This rule applies where Court finds that an 
alleged compromise was not actually entered into 
by the defendant and the defendant was not served 
with summons. 3 C L J 158 

(11) Where application by one defendant is 
dismissed, suit cannot be restored as against him on 
subsequent application of another defendant I. 
L R. 25 Cal 155 distinguished , 3 C. L J. lbO 

(No. 36-0. IX, R. 9 ) 

(1) It is no appearance when tho plaintiff’s 
pleader had instruction only to apply for adjourn- 
ment which was refused In such a case application 
under this Rule can be made I L. R. 22 All 66 , 
but see also 8 C. W. N. 97 

(2) The order of dismissal can be reviewed with- 
out an application under this rule I L R 26 Cal. 598. 

(3) An application for execution dismissed fory> 

default cannot be revived under this rule. I. L R. 
18 Bom. 429. *♦ 
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(4) Notice of this application must be served on 
the opposite party 

(5) A party if present in Court is considered to 
have appeared 

(6) Appearance by pleader not duly instructed is 
no appearance — 20 All 105 — see Contra 33 Bom 475 

(7) A plaintiff left the Court when a part heard case 
was being heard and did not turn up shortly until after 
the case was taken up and dismissed the Bombay 
High Court refused to restore the case 13 Bom 12 

(8) If a case for sotting aside a sale is dismissed 
this rule may be mioked for restoration 19 C W 
N 758 see Contra 19 C W N 25 I L ft 41 Cal 1 „ 
4 Pat Law J 330 

(9) This rulo does not apply to Probate Cases 
14C W N 924 

(10) Every Court has the inherent power to rostoro 
a case to file if the ends of justice so require —17 C 
W N 829 Contra 20CWN 819 

Note — Order refusing to restore a sale set aside case dism ssed 
for default — Is not appealable See — 10C N 25 

(No 36 (a) Order IX — Rule 4 ) 

(1) Dismissal under this rule is not a decree but 
an order and therefore the order is not appealable 

(2) Dismissal duo to Iona fide mistake is ground 
for restoration 3 Bom H C O C 60 

(No 37— Order XUI R 7) 

This application is made on plain papor and no 
Court fee is required 

(No 38 —Application for possession by 
auction purchaser) 

The Court puts the purchaser to possession of 
property sold at auction 
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OF 

All applications referred to 

IN 

PART II. 


N33 Important rulings bearing on the 
applications will be found on 
referring to the corresponding 
number of petitions in Part II 



CHAPTER II 

MODELS 

No 1 Application for verification of a plaint 
by the plaintiff’s agent 
Order VI-R 15 

In the Court of the Munsif of Ahpore, 

Dist 24 Perganas 
Rent suit No 39 of 1927 

Plaintiff Defendant 

The humble petition of 
Most respeofully sheweth — 

1 That your petitioner filed the above suit for 
recovering arrears of rent on 

2 That your petitioner e Gomostha Babu 

is intimately acquainted with the facts of the case and 
is consequently the fit person who can sign the 
verification to the plaint in the above case 

3 That your petitioner accordingly considers it 
essential that the plaint in question should bo ven 
fied by his Gomostha 

Your petitioner therefore prays that his Gomos 
tha may be permitted to sign the verification to 
the above plaint 

And your petitioner as m duty bound shall 
ever pray 

No 2 Application for attachment or arrest 
before judgment (Or XXXV11I, R 5 ) 

In the Court of Subdivision or District 

In the matter of S N of the year 
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Vs 

The humble petition of 
the above case 


Plaintiff 

Defendant 

plaintiff in 


Most respectfully sheweth — 

1 That your petitioner has instituted a suit for 

recovering his dues under a hand note amounting 
to Rs and that the defendant having come 

to know of the institution of the suit is trj ing to 
dispose of his only property which is a house 
standing on a plot of land described in Schedule A 
of this application with a view to defeat payment 
under the decree that may bo passed against him 

2 That if the defendant sells out the aforesaid 
house the plaintiff your present petitioner will bo 
left without any means of realising the decretal 
amount of the present suit 

3 That your petitioner hereby crave* lea\e to 
annex hereto on aflida\ it sworn 1 y him af tho facts 
herein sot forth 

In these circumstances, your potitiotior pnys (i) 
that the aforesaid house of the defendant bo attached 
conditionally ponding defendant s showing couse as to 
why he should not deposit the ontiro decretal amount 
together with costs of the suit or furnish secuntj and 
(ill that should he foil to show satisfactory cause the 
conditional order of the attachment may bo niado ah 
solute and ordered to remain in force till the disposal 
of the suit Jin the above nature of case prayer for 
arrest before judgment may also be mode] 

And your petitioner as In duty bound shall ever 
pray 
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No 3 Application for summoning witnesses 

(Or VI R 1 ) 

{Heading as m the petition no 1 ] 

The humble petition of plaintiff or 

"defendant in the above case 
Most respectfully sheweth ~ 

That your petitioner requires the testimony of the 
gentlemen (or persons) whose names and addresses 
are given below, for establishing his case 

Your petitioner accordingly prays that your 
Honour may be graciously pleased to order sum 
mon«es to issue for appearance of those witnesses 
in Court 

And your petitioner as in duty bound shall ever 
pray 

1 Mr Profession Address P S~ 

Diet money Rs 
o 

No 3 (a) Application for issue of a warrant of 
arrest against an absent witness 
[ Head ng as m application No 1 ] 

1 That your petitioner s witness Mr of village 
did not appear m court although duly sum 

rooned to do so 

2 That the above named witness is a material 
witness in your petitioner a case as he attested the 
execution of the mortgage bond on which your peti 
'tioner s case is based 

3 That your petitioner craves leave to file along^ 
•with this petition an affidavit sworn by himself as 
<o the truth of the allegations harem made 



No, UPLICVTION i OR F\rUTIO\ OF I) Ft R El 
Tlir M nJriH.F «■* I'arnmi. 

tyrt^-h Utor l.rriy mply n W itton < f the il«rrco I (mn ' clow 
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No 7 Application for execution of decree by 
another Court (Or XXI R 6 ) 

Draw up an application as in no 6 but in column 
10 note as follows — ■ 

Judgment debtor has no property within the 
jurisdiction of this Court from whicn the decretal 
sum can be realised, but that the said judgment 
debtor has property mentioned in the Schedule within 
the Jurisdiction of the Court of the Sub judgo 
Shahabad in the District of Shababad So the D H 
prays that certificate for execution of the decree 
be sent to the Dist Judge of Shahabad for transmission 
to the Sub judge Shahabad % ith a copy of the decree as 
prayed for so that the decree may be executed bv 
the said Court 

Schedule \— 

Note —An appl cation to the above effect should be filed with 
the appl cation for execution If cxecut on Is sought to be taken 
id a Court within the same District the certificate will be sent 
d rect to that Court Decree bolder is then requ red to apply for 
execution to the Court to which the certificate is sent 

No 8 Petition of claim to attached property 
Or XXI R 58 

(Heading as in petition No 1) 

Applicant Opposite party 

1 Decree holder 

2 Judgment-debtor 

The humble petition of the above named applicant 
Mo«t respectfully eheweth — 

1 That the three plots of land measuring about 
described in Schedule A of this petition 
bate been attached in execution of a decree obtained 
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by the D H against the above named Judgment debtor 
in execution case no of the year 

of your Honour s Court 

2 That your petitioner has title to and posse 
eion of the aforesaid three plots of land and that they 
have been in use and occupation of your petitioner 
for over 12 years 

3 That the Judgment debtor had never any 
colour of title to or possession of the above land 

In the above circumstances, your petitioner 
prays that the order of attachment herein referred 
to be vacated on taking adequate proof from your peti 
tioner and the decree holder And your petitioner 
as in duty bound Bhall ever pray 
Schedule A 

Description of the proporty attached 

N B — No cla m can bo preferred when property s ladvertised 
for sale in execution of a mortgage deorcoj or a rent decree (In 
Bengal) 

Verification 


Application to set aside sale on deposit 
(Or XXI R 89) 

(Heading as in petition no 1) 


Applicant 
(1) Judgment debtor 


:e{utia 


Opposite party 
Deere holder 
Auction pur 
cliasor 
of 

Judgment debtor 


Rc Execution case no 
The hunible petition of 
m the above Case 
Most respectfully sheweth 

1 That iV the money execution case no of 
1027 tho above named decree holder had a plot 
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of land measuring about and belonging to your 
petitioner sold in execution of a decree of this 
Court on for Rs and that the said 

property was purchased by on 

2 That your petitioner has deposited decree 

holders dues amounting to Rs together 

with the prescribed 5 per cent as compensation 
in Court 

3 Your petitioner accordingly prays that the sale 
be set aside after due service of notice to the auct 
tion purchaser And your petitioner as in duty 
bound shall ever pray 

Note —It is necessary to serve not ce on the auct on pur 
chaser if he s not the decree holder and the deposit shall be 
made w th n 30 days from the date of sale 

No JO Application for setting aside a sale 
(Or XXI R 90) 

Opposite parties 

1 Applicant 1 Auction purchaser 

2 Decree holder 

3 Judgment debtor 

Re M Fxecution case no of 1929 

The humble petition of the above named applicant 
IMost respectfully sheweth — 

1 That the sale held in execution of the decree 
-cin the above case on 1927 should be set aside 

on the following amongst other grounds — 

(a) That your petitioner purchased permanent 
leasehold right in the property sold in execution of 
the above decree from the Judgment debtor on the 
day of of the year by a registered/ 

instrument and has been cultivating the same sine* 
that date 


m 
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(&) That though mutation of names was not effect- 
ed in the office of the landlord of the property sold 
your petitioner is hound by the decree and that your 
petitioner s interest in the property will be materially 
affected in the event of the sale not being vacated 

(c) That the decree holder did not attach or 
publish the sale proclamation on the land by beat of 
drum as he should have done under the law and 
that he fraudulently suppressed a’l the processes 
and that the whole execution proceeding is accord- 
ingly nothing better than a mere paper transaction 

(d) The present day value of the property sold 
would be about Rs 2000 but the decree holder 

intentionally put the value of the property as low 
as Rs 50 with the manifest motive of fraudulently 
putting off intending bidders 

( e ) That the property in question would have 
fetched a much higher bid, had the sale proclamation 
been published properly and publicly and had not the 
price been put so ndicuously low 

(/) That for the aforesaid acts of fraud and frau- 
dulent suppression of all the processes by the decree- 
holder the property has been sold at a very low 
price, and as a result your petitioner has been put to 
much loss 

(g) That the present state of things has been 
brought about by the collusive suppression of processes 
etc at the instance the opposite parties, the decree- 
holder and the auction-purchaser 

(A) That your petitioner has besides come to know 
that the decree-holder m collusion with the auction- 
purchaser started spreading false rumours regarding 
defect of title and smallness of income of the 
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property at the time of the sale and thereby disuaded 
intending bidders from offering higher value. 

(r) That the whole transaction of the sale being 
tainted with fraud, your petitioner had not any the 
least knowledge of the same That it was on the 
that he came to know about the sale and consequently 
the present petition is not barred by limitation 

Your petitioner accordingly prays that your 
Honour may be graciously pleased to pass orders 
vacating the sale and allowing costs to your peti- 
tioner 

And your petitioner as m duty bound shall ever 
pray 

No 11 Application for determining questions in 
Execution proceedings (Sec. 47 C. P. C ) 
[Heading as m no 1.1 

Applicant Vb . ..Opposite party. 

The humble petition of the above-named applicant 
Most respectfully sheweth . — 

1 That your petitioner paid the entire decretal 

amount due under the above decree to the opposite 
party on and that the said opposite party 

fraudulently supressmg the fact of the aforesaid 
payment applied for execution of the said decree 
and attached a plot of “ Debuttar " land measuring 
about \ - 

2 That your petitioner further begs to add that 
the property attached is Debutter property of idol 
Goplnath Jew and that your petitioner is in possession 
of the same as a sebait;of the said idol and that the said 

16 
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property is accordingly not liable to be "attached and 
sold in execution of a decree against your petitioner 
3 In the above circumstances your petitioner 
prays that your Honour may be graciously pleased 
to vacate the order of attachment after taking evi 
dence in support of the allegations made herein 

And your petitioner as in duty bound shall ever 
pray 

No 12 Application by Auction purchaser to set 
aside sale on the ground of Judgment debtor 
having no saleable intest in the property 
(Or XXI R. 91) 

[Heading as in No 11 

1 That the property which was sold in Money 

Execution Case No of the year of this Court 

was purchased by your petitioner on for Rs 

2 That your petitioner on subsequent enquiries 
has come to know that the judgment debtor had 
no saleable interest whatsoever in the said property 

3 That your petitioner accordingly, acquired no 
title to the property he purchased at auction and has 
consequently been put to great loss 

In the circumstances your petitioner prays that 
an order may be passed for setting aside the sale 
referred to above after service of notices upon the 
judgment debtor and the decree holder 

And your petitioner as in duty bound shall ever 
pray 

No 13 Petition of claim after delivery of possession 

(Order XXI R 101 ) i 

[Heading as in No 1 1 

1 That your petititioner was dispossessed from 
a plot of land measuring and described in 
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Schedule A annexed hereto by the decree holder 
in execution of a decree m execution case No 
of the year {or by the auction purchaser to whom 
the property was sold in execution of a decree in 
execution ca^e No of as the case may be) 

2 That the aforesaid plot of land belongs to 
your petitioner who is entitled to get hack possession 
thereof on the following amongst other grounds — 

(i) That the property had been in the use and occu 
pation of the judgment debtor, and that it was sold 
to your petitioner by the said judgment debtor by 
a registered instrument for a sum of Rb on the 

day of of the year , and that your 

petitioner has been enjoying the property since the 
date of purchase for over and paying rent for 
•the same to the superior landlord 

4 That ever since your petitioners purchase 
referred torn the last foregoing para the judgment 
debtor never had any colour of title to or possession 
of the land m question and that being thoroughly 
apprised of the whole affair, the opposite party 
has wilfully and unlawfully dispossessed your 
petitioner from the land in question 

In the circumstances stated above your petitioner 
prays (a) that your petitioner may be restored to 
possession of the land after service of notice on 
the opposite party (b) and that your petitioner may 
be awarded all legitimate costs of the proceeding 
And your petitioner as in duty bound shall ever 
pray 

Schedule (A) (Boundary of the land) 

North South East "West 
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No 14 Application for relief in case of resistance 
offered to decree-holder’s possession of property 
{Or XXI R 97 ) 

[As m No I] 

1 That your petitioner obtained a decree for 
possession of the land described in Schedule A after 
declaration of his title thereto in Title suit No of 
year of your Honour’s Court 

2 That your petitioner put m a petition for exe 
cution «f the decree for getting of possession of the 
said plot of land and a peon was deputed *for deliver- 
ing possession 

3 That the opposite party offered resistance to 
the Court Peon who had been deputed for delivering 
possession to your petitioner and did not allow your 
petitioner to be put into possession of the land 

4 That the opposite party never had any title to 
or possession of the land in question , and that the 
judgment'debtor in collusion with the opposite party 
is standing in the way of your petitioner’s getting 
possession of the land 

In the circumstances your petitioner prays that 
your Honour may bo graciously pleased to pass 
necessary orders after due service of notice on the 
opposite party 

And your petitioner as in duty bound shall 
e\er pray. 

No 15 Application by Legal representative for sub- 
stitution after death of a party. (Or. XXII R 2 ) 

[As in No. 1 1 

That the plaintiff in the above suit having died 
intestate your petitioner s who is son of the deceased 
plaintiff has become his legal representative 
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In the circumstances your petitioner prays to be 
substituted in place of the deceased plaintiff and 
for permission to proceed with the original suit. 

And vour petitioner as in duty bound shall 
e\er pray 

Verification 

The statement made in the above petition is true 
to my knowledge and belief and that I put my 
signature hereto at my place of residence 

at p m On the day of . .of the 

year 

jV B —This application i e the application for substitution 
must be made within the period prescribed by law (three months) 
or else the suit would abate See 26 C W N 171 notes 11 C 
W N 501 

See Schedule 1 Art 176 of the Limitation Act which 
fixes the period for substitution at 3 months The 
Court may require that this application be supported 
by an affidavit 

15 (a) Another form 

That your petitioner who is the plaintiff in the 
above case instituted this suit against who 

was the original defendant. 

That your petitioner has come to know that the 
said defendant died on the . date and that all 
his properties have vested in his son of village 
PS as his sole heir and legal repre- 

sentative 

In the circumstances your petitioner prays forsubs- 
ftitution of the aforesaid heir and legal representative 
of the defendant m place of the deceased defendant. 

And your petitioner as in duty bound shall ever 
.pray. / 

[N B — Vide note to the last petition] / 
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No 16 Application for withdrawal of a suit or 
abandonment of a part of the claim 

(Or. 23, R 1.) 

[As m previous petitions] 

1 That the pleader’s clerk who wrote out the 
plaint of your petitioner inadvertently forgot to 
mention the quantity of the land in suit as also to 
put in a prayer for possession of the suit land m 
the plaint 

Your petitioner accordingly prays that "he be 
permitted to withdraw from the pffesent suit with per- 
m ssion to institute another suit in the proper form 
And your petitioner as in duty bound shall 
ever pray 

y B — The Court generally does not allow withdrawal of a 
suit with permission to start another suit unless cogent reasons 
are put forward as grounds for withdrawal See I L R 41 
Cal 388 and 44 I L R Cal 425 It is not open to the defendant 
to raise any objections as to the propriety of the permission to 
institute a fresh suit when 6ueh permission has already been 
granted and the plaintiff acting upon that order ha3 started a new 
suit 24 C W N 723 F B 

No 16(A) Application for abandonment of a part 
of the claim 
[As m No 1 ] 

That your petitioner hereby craves leave to 
abandon Rs out of his total’claim of Rs 

as the defendant is too poor and there is hardly 
any chance of any money being realised from him 
Your petitioner, therefore, prays that the plaint 
bo amended in the light of the present petition for 
abandonment of a portion of the claim 
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And your petitioner as in duty bound shall ever 
pray 

No 17 Application for compromise 
(Or XXII! R. 3 ) 

[Heading os in No 1] 

1 That your petitioner- is the plaintiff 

and your petitioner is the defendant in the 

above suit 7/ 

2 That your petitioners haVe agreed between 
themsehes to have the case settled on terms mutually 
agreed upon 

3 That there is no necessity of the case being 
tried In the circumstances your petitioner prays that 
the suit be decreed in terms of the compromise 
embodied in Schedule A of the present petition 

And your petitioner as in duty bound shall 
ever pray 

Schedule (A) 

(Terms of Compromise ) 

1 That the plaintiff will get possession of half of 

the suit land bounded on the north south 

East West 

2 The defendant will pay the plaintiff Rs 
as rent of the remaining moiety of the suit land 

3 That the defendant shall further pay the 

plaintiff Rs towards the cost of the suit 

No 18 Application by defendant to deposit money 
in satisfaction of claim before Judgment 
(Or XXIV R 1) 

[Ab m No 1 ] 

That your petitioner intends to deposit the entire 
amount claimed by the plaintiff in the above suit 
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No 16 Application for withdrawal of a suit or 
abandonment of a part of the claim 
(Or 23, R 1 ) 

{As m previous petitions] 

1 That the pleader’s clerk who wrote out the 
plaint of your petitioner inadvertently forgot to 
mention the quantity of the land in suit as also to 
put in a prayer for possession of th© suit land m 
the plaint 

Your petitioner accordingly prays that ’he be 
permitted to withdraw from the pffcsent suit with per- 
m ssion to institute another suit in the proper form 
And your petitioner as in duty bound shall 
ever pray. 

N B — The Court generally does not allow withdrawal of a 
suit with permiss on to start another suit unless cogent reasons 
are put forward as grounds for withdrawal See I L R 44 
C 3 I 388 and 111 L R CaL 425 It Is not open to the defendant 
to raise any objections as to the propriety of the permission to 
institute a fresh suit when such permission has already been 
granted and the plaintiff acting upon that order has started a new 
su t 24 C W N 723 F B 

No 16(A) Application for abandonment of a part 

of the claim 
[As in No 1 ] 

That your petitioner hereby craves leave to 
abandon Re out of hie total’claim of Rs 

as the defendant is too poor and there is hardly 
any chance of any money being realised from him 
Yonr petitioner, therefore prays that the plaint 
bo amended in the light of the present petition for 
abandonment of a portion of the claim 
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And your petitioner as in duty bound shall ever 
pray 

No 17 Application for compromise 
(Or XXIII R 3 ) 

[Heading as in No 1] 

1 That your petitioner- is the plaintiff 

and your petitioner is the defendant in the 

abo\e suit 3 a/ [ 

2 That your petitioners have agreed ibetween 
themselves to have the case settled on ter ma mutually 
agreed upon 

3 That there is no necessity of the case being 
tried In the circumstances your petitioner prays that 
the suit be decreed in terms of the compromise 
embodied in Schedule A of the present petition j 

And your petitioner as ( in duty bound shall 
ever pray 

Schedule (A). 

(Terms of Compromise ) 

1 That the plaintiff will get possession of half of 

the suit land bounded on the north south 

East West 

2 The defendant will pay the plaintiff Rs 
as rent of the remaining moiety of the suit land] 

3 That the defendant shall further pay the 

plaintiff Rs towards the cost of the suit 

No 18 Application by defendant to deposit money 
in satisfaction of claim before Judgment 
(Or XXIV R 1) . , 

[As in No. 1 ] ) 

That your petitioner intends to deposit the entire 
amount claimed by the plaintiff in the above 
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and prays that he may be permitted to deposit the 
entire amount of claim of the plaintiff with costs 
and that the said amount when deposited jbe entered 
in the register in full satisfaction of the plaintiff’s 
claim and cests in the suit. 

And your petitioner as in duty bound shall 
ever pray. 

No- 19. Application for examination of a witness 
on Commmission. (Or. XXVi. R, 9 ) 

[As in No. 1.) 

I. That Sreemoti wife or widow of 

of village . . . P. S. . . is a material witness 
for your petitioner. 

2 That the said Sm is a pardanashtn lady 

and it is contrary to social custom and usage for 
her to appear before the public 

3. That your petitioner craves leave to file along 
with this an affidavit in support of the statements 
made herein. 

Your petitioner accordingly prays r that your 
Honour may be graciously pleased to order examina- 
tion of the said witness by a commissioner to be 
appointed by the Court. 

And your t petitioner as in duty bound shall ever 
pray , , , . 

NJ2 . — For form of affidavit see the Chapter relating to affida- 
vits in Part II (B) The requisite fee of the Commissioner and bis 
-travelling expenses have to be deposited In Court. > r 
No 20 Application for issue of a Commission for 
Local investigation ’ (Or. XXVI. R. 9). 

(Heading as In No. 1 ) * 

J. That the land in suit appertains to Mouja 

Rampur of Sahabad Collectorate Touzi No. 
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owned by plaintiff petitioner and that the disputed 
land does not appertain to defendant s Touzi No 
-as alleged by the latter 

2 That the said point cannot be ascertained 
unless the disputed land is measured by a cornmis 
«ioner and relayed with reference to the Revenue 
Survej maps of the plaintiffs and defendant s Moujas 
Besides there is dispute about the area of the land 
and for this purpose sur\ey of the land is necessary 

So the petitioner prays that the Court be pleased 
to pass an order for appointment of a Commissioner 
who will measure the disputed land and prepare its 
plan showing the area and also report after relaying 
the Revenue Survey maps as to what Mouja the suit 
Jand appertains 

Ard your petitioner as in duty bound shall 
ever pray 

A r 11 — An affidavit to the above effect should be filed with 
the appl cat on Th a appi cat on should be made shortly after 
:fil ng of the w r tten statement 

No 21 Application for appointment of a guardian 
of a minor defendant 
[Heading as in No 1 ] 

1 That defendants Nos 2 and 3 of the above suit 
are minora 

2 That the said minors have a mother named 

who is the natural guardian of their 
persons and property That the said mother of the 
minors is the only fit person to represent the minors 
in this suit 

3 That the said mother has no interest m 
property in suit adversely to that of the minors 
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Your petitioner therefore, prays that Sreeraoti 
.. mother of the minors defendants Nos 2 
and 3 be appointed guardian ad-lttem of the said 
minors ifor representing them for purpose pf this 
suit after service of due notice on her 

And your petitioner as m duty bound shall 
ever pray 

N B — An affidavit In support of the petition has generally to 
be filed along with the petition If the guardian does not make 
appearance in response to the notice served upon him or her, an 
officer of{the Court or a pleader is appointed by the Court to act as 
guardian ad litem of the minor 

No 22. Application by a next friend or Guardian 

of a minor party for permission to compromise 
a case. (Or XXXII R 97 ) 

[Heading as in No 1 ] 

1 That your ’petitioner is of opinion that the 
above case had better be compromtseo in the best 
interest of the minor 

2 That your petitioner craves leave to file along 
with this a copy of the petition containing the terras 
of compromise for favour of your Honour’s perusal 
and approval 

That your petitioner, therefore, prays that your 
Honour may be graciously pleased to look into the- 
terms of the proposed compromise and should Your 
Honour find the terms beneficial to the interests of 
the minors. Your Honour may ho pleased to grant 
permission to your petitioner to compromise the suit 
on the aforesaid farms 

And your petitioner as in duty hound shall 
«iy« pray 
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No 23 Application by a pauper plaintiff for 

permission to sue as a pauper (Or XX II R. 1 [ 
[Heading as m No 1 ] 

[ After drawing up an ordinary plaint add the 
following 1 

1 That your petitioner has no property beyond 
tnose mentioned in Schedule A worth Rs 8 or so 
whereform to meet the costs of Court fees to he 
paid on the plaint of the present suit 

2 That your petitioner has not entered into any 
settlement with any bodv else regarding his 
properties 

3 That your petitioner has not transferred any 
portion of his property to any body 

4 That your petitioner has no means of paying 
Court fees of this suit 

Your petitioner therefore prays that he may be 
permitted to prosecute the suit in forma pauperis 

And your petitioner as in duty bound shall 
ever pray 

Schedule A. 

(List of properties of the petitioner) 

1 Trunk— value Rs 2/- 

2 3 pieces of old cloths , 3/ 

3 Utensils worth , 3/- 

Total Rs 8/ 

Verification. 

That the statements made in the above petition 
are true to your petitioner’s knowledge 

NR — The application has to be ordinarily presented by 
petitioner In peraou The Court examines tne petitioner 
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4 That your petitioner if he succeeds in this 
suit will find it really a hard business for him to 
realise from the defendant who is in straitened cir- 
cumstances his dues in respect of mesne profits 

That your petitioner is filing along with this an 
affidavit in support of the statements made herein 
Your petitioner accordingly prays that a Receiver 
may be appointed by the Court for managing the estate 
under partition till the final disposal of the suit 

And your petitioner as in duty bound shall 
ever pray. (Ah affidavit has to be filed in support of 
•this petition.) 

No 27. Application for appointment of an Arbitra- 
tor for deciding a case (Sch II, R. 1 ) 

In the Court etc 
T S No. .. of 

Plaintiff Defendant 

1. Your petitioners who are plaintiffs and defen- 
dants in the above suit have agreed among themselves 
to refer the matter in dispute in the said suit to 
arbitration, and that with that end in view your 
petitioners have chosen three gentlemen of position 
belonging to their village to be their arbitrators 

2 The names, addresses and particulars of the 
aforesaid arbitrators are given in the Schedule. 

3 Your petitioners here crave leave to mention 
that your petitioners shall be bound by the decree 
that may be passed m terms of tho award that may 
be filed by the aforesaid arbitrators or a majority f > f 
•them after taking evidence in respect the claim 

Your petitioners accordingly pray that the gentle- 
men mentioned herein bo appointed arbitrators and 
that the records be sent to the first named gentleman 
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in the Schedule after fixing a date for filing the 
award 

And your petitioner as m duty bound shall 
ever pray 

[Schedule.] 

A B — Cop es of pla nt and written statement and postage for 
transm ss on of papers to the arb trators have to be depos ted in 
■Court when ordered to do so 

No 28 Application for stay of execution 
(Or XXI, R 26, and or XL1, R 5 ) 

[Heading as m No 1] 

1 Your petitioner has decided to prefer an appeal 

against the decision of this Court m Money suit 
INo of the year disposed of 

on 

2 The period for filing an appeal is not yet over 
and your petitioner’s fervent belief is that his conten 
tions in the suit under reference may be upheld 
in appeal 

3 Your petitioner s information is that the Judg 
ment creditor is trying to attach his dwelling house 
in execution of the decree referred to before 

Your petitioner accordingly prays that execution 
of the decree in question be stayed on your peti 
turners furnishing adequate security to your 
Honour s satisfaction 

And your petitioner as in duty bound shall ever 
pray 

An affidavit in support of a petition of this 
description should be filed 

N B —After an appeal is preferred the appl cation for 
supported by an affidav t should be made la the appellate Co 
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No 29 Application for adjournment of a case 
(Or XVII, R 1 ) 

In the Court etc 

Plaintiff Defendant 

The humble petition of the plaintiff etc~ 

1 The defendant in the above suit has filed 
written statement 

2 It is necessary for your petitioner to have a 
copy of the said written statement Yont petitioner 
also has to cite witnesses to meet the dafendant’s case 

Your petitioner, therefore prays that he may 
be given a fortnight s time to enable him to get the 
copy of the written statement as well as to cite 
witnesses 

And your petitioner as m duty bound «hall 
ever pray 

Another form 

1 Your petitioners witness Mr is laid up 

with fever and consequently has not been able to 
attend Court to day 

2 Your petitioner considers it essential that 
the above witness be examined in this case and 
your petitioner is filing along with this an affidavit 
m support of his statement 

Your petitioner therefore, prays that he maj be 
allowed an adjournment of 15 days by which time 
your petitioners witness i« expected to recover 

And your petitioner as m duty bound shall 
ever pray 

N B -—Adjournment costa ordered by the Court may be paid 
either to the pleader of tbo other aide or deposited In Court 
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"No 30 Application for review of Judgment 
(Or XLV1I, R 1 ) 

In the Court of etc [Description etc as in No 1 ] 
Plaintiff Defendant 

The humble petition etc 

The Court was pleased to dismiss the above suit on 
and your petitioner prays for a review of the 
said judgment and decree on the following amongst 
other grounds 

Grounds 

(а) That Your Honour was pleased to hold that 

the above suit was barred by limitation and that 
this was very likely due to oversight as it appears 
that Your Honour was pleased to believe the story 
of payment of Rs made on As a 

fresh period of limitation was started from the said 
date of payment the claim of your petitioner could not 
have been barred by limitation 

(б) 

(c) 

In the circumstances stated abo\e your peti 
tioner prays that the judgment and decree may be set 
aside on a review of the case [and make such 

other prayer as may be necessary] 

And your petitioner as in dutj bound shall 
ever pray 

No 31 Application for amendment of plaint 
(Or VI Rl) 

[Description etc as in No 1 ] 

The humble petition of plaintiff in the above 
case Most respectfully sheweth — 

1 That there is a mistake in calculating the 
•amount due on the bond in the plaint and that it 
17 
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appears on a proper calculation as given in the 
Schedule annexed to this petition that your petitioner 
is entitled to Rs 441 and not Rs 328 as stated in the 
plaint from the defendant 

2 That your petitioner will be put to considerable 
loss if the said mistake be not corrected 

Your petitioner prays that the plaint may be 
amended by inserting in it the correct amount due as 
given in the Schedule and that this petition may be 
made a part of the plaint Your petitioner undertakes 
to pay the deficit Court fees which will be required on 
the amendment being allowed 

Schedule shewing the correct amount due from 
the deft 

And your petitioner as in duty bound shall ever pray 
[Verification I 

No 32 Application for amendment of a decree. 
In the Court etc 

Plaintiff Defendant 

The humble petition of etc 

1 Your petitioner obtained a decree for Rs 
in money suit No of but while draw 

ing up the decree the decretal amount was through 
mistake put at Rs 

Your petitioner accordingly prays that this mis 
take m the decree may be amended 

And your petitioner as m duty bound shall ever pray 
No 33 Application for exercise of the inherent 
powers of the Court (Sec 151 ) 

In the Court etc 

Plaintiff Defendant 

The humble petition etc 

Your petitioner begs to ctate that the 3rd of June 
last was fixed for hearing of the abo\ e case but that 
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the Bench Clerk through mistake put up the case 
before Your Honour on the day preceeding and as a 
result of this mistake on the part of the Bench 
clerk the suit m question was dismissed for default a 
day earlier 

Your petitioner therefore prays that Your 
Honour may be graciously pleased to restore the 
case to file by exercising inherent power under 
Sec 151 of the C P Code 

And your petitioner as in duty bound shall 
ever pray 

No 34 Application for restitution of property 
after a decree is varied or reversed in appeal 
(See 144 C P Code) 

In the Court etc las in No 1 ] 

Petitioner Opposite party 

The humble petition etc 

1 Your petitioner preferred an appeal against 

the Judgment and decree passed by this Court in 
Title suit No of and in the said appeal 

the judgment and decree of this Court have been 
set aside and the suit for recovery of possession of 
the property has been dismissed 

2 The opposite party applied for execution of the 
decree of the first Court and got possession of your 
petitioner’s property described in Schedule A 
annexed hereunto 


Your petitioner craves leave to attach hereto a 
certified copy of the Judgment of the Appellate 
Court 

Your petitioner, in the above circumstances prays / 
that Your Honour may be graciously pleased to pass‘d 
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orders calling upon the opposite party to restore your 
petitioner to the possession of the said property and to 
pay the amount that the said opposite party might 
have received from the property as its usufruct with 
interest at 6 P CPA 

And your petitioner as in duty bound shall ever pray 
Schedule of the Property 
No 35 Application for setting aside an 
Ex parte decree 
In the Court etc 

Applicant Opposite party 

The humble petition etc 

The plaintiff opposite party in the above case 
obtained an ex parte decree against the applicant 
on and the applicant begs to state that 

the said ex parte decree should be set aside on the 
following amongst other grounds — 

1 That the plaintiff fraudulently suppressed 
service of summons as a consequence of which the 
applicant did not come to know anything about the 
institution of the suit 

2 The applicant came to know about the fraud 
practised upon lum by the opposite party on 

from Mr on 

3 The applicant would certainly have attended 
the Court on the date fixed for the case if he had 
knowledge of the suit and had not the opposite party 
suppressed service of summons under an apprehon 
sion that it would be hard for him to get a decree for 
his false claim should the case be contested 

4 That your petitioner has sustained injury by 
the passing of the ex parte decree against him [State 
tie nature of injury) 
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Your petitioner accordingly prays that the above 
decree be set aside and the suit be restored to file 

And your petitioner as in duty bound shall 
ever pray 

[A B State also in the petition a brief account of your defence 
t,e denial of bond or title or plea of payment etc ] 

No 36 Application for setting aside an order 
of dismissal (Or IX, R 9 and 4 ) 

In the Court etc 

Plaintiff Defendant 

The humble petition etc 

1 That the above case was fixed for hearing 
on 

2 That your petitioner was suddenly taken ill 
of high fever on that date and consequently could 
not attend Court 

3 That on account of your petitioner s absence 
on the date fixed the suit was dismissed for default 

4 That as result of the suit having been dismissed 
for default your petitioner has sustained great loss 

In the above circumstances your petitioner prays 
that the above case be restored to file after taking 
such evidence as may be adduced by your petitioner 
And your petitioner 

No 37 Application for Returning of documents 
(Or IX, R 7 ) 

Plaintiff Defendent 

Suit No of 19 
The humble petition etc .. 

1 Your petitioner filed the documents mentioned 
in the Schedule attached hereto in the above suit 
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2 The above suit was finally disposed of on . 
Your petitioner prays that the documents men 
tioned in the Schedule be returned to him 

And your petitioner as in duty bound shall 
ever pray 

N B — Documents filed in a suit Bre not returned if an appeal 
against the Judgment of the original suit be pending The Court 
may in such a case order the documents to be returned on the 
party e furnishing certified copies and on giving an undertaking to 
refile the original documents m the appellate Court if necessary 
No 38 Application by auction purchaser for 
possession of land (Or XXI, R 95 ) 
Applicant Opposite parties 

1 A. B Decree holder 

2 C D Judgment debtor 
The humble petition etc 

1 Your petitioner purchased the property covered 

by the sale certificate filed along with this i n Money 
Execution Case No of for Rs 

on 

2 The above sale was confirmed and made final 
on 

Your petitioner therefore, prays that Your 
Honour may be graciously pleased to put your peti 
tioner to possession of the property through Court 

Verification 
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2 The above suit was finally disposed of on 
Your petitioner prays that the documents men- 
tioned m the Schedule be returned to him 

And your petitioner as in duty bound shall 
ever pray 

AT B — Documents filed in a suit are not returned if an appeal 
against the Judgment of the original suit be pending The Court 
may in such a case order the documents to be returned on the 
party a furnishing certified copies and on giving an undertaking to 
refile the original documents in the appellate Court if necessary 
No 38 Application by auction-purchaser for 
possession of land (Or XXI, R 95) 
Applicant Opposite parties 

1 A. B Decree holder 

2 C D Judgment debtor 
The humble petition etc 

1 Your petitioner purchased the property covered 

by the sale certificate filed along with this in Money 
Execution Case No of for Rs 

on 

2 The above sale was confirmed and made final 
on 

Your petitioner, therefore, prays that Your 
Honour may be graciously pleased to put your peti 
tioner to possession of the property through Court 
Verification 
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PART II (A). 

CHAPTER 1. 

Procedure under the Bengal Tenancy Act 
Plaint in Rent Suits 

(1) Under section 148 of the Act the plaint shall 
contain, in addition to the particulars specified in 
the C P Code Order VII, Rules 1, 2, 4, 5 and 6 a 
statement of the situation designation, extent and 
boundaries of the land held by the tenant, or where 
the plaintiff is unable to give the extent or boun- 
daries, in lieu thereof, a description sufficient for 

identification 

(2) If Record of-Rights have been prepared and 
finally published, the plaint shall contain the plot 
numbers and the rent payable as recorded in the 
said Record-of-Rights 

(3) Where an alteration has been made in the area 
of the tenancy since the Record-of-Rights was prepared 
and finally published, the plaint shall contain a 
statement of the rental of the original tenancy, ac- 
cording to the Record-of-Rights, together with a 
statement showing how the amount of rent claimed 
in the suit has beeen computed 

Written Statement 

W S shall not be filed without the leave of the 
Court See Sec 148, clause (e) 

Suit by co-sharer landlords 

A suit may be instituted by a plaintiff, co-Bharer 
landlord, in respect of the entire jama, by making 
the other co-sharer landlords parties ( pro fora 
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■ defendants ) to the case, when the plaintiff is unable 
to ascertain what rent is due for the whole tenure 
or holding or when the plaintiff with due diligence 
is unable to determine what rent is due to the share 
of the defendant landlords The Court in such a 
case will determine what rent is due to the plaintiff 
and what to the pro forma defendant landlords also 
and pass a rent decree accordingly For particulars 
see section 148A for plaint see plaint No 2 in 
Bengali Part For particulars us to drawing up aplaint 
for getting a tent decree read 27 C L J 101 

If a rent decree is obtained by a co sharer land 
lord on a plaint which is not framed according to 
sec 148 A of the B T Act the decree will be in effect 
a money decree and not a rent decree proper 13 
C W N 747 4 C L J 68 

A co sharer landlord who was made a pro forna 
defendant in a previous rent suit under sec 148A 
but did not appear to contest thB correctness of claim 
in that suit, is not entitled to Bue the tenant for rent 
of the same period Such a claim has boon hold to bo 
one barred by res judicata 48 Ind Cas 536 E\cnif 
there be separate collection of rent by different 
co sharers they can jointly sue for rent of the samo 
holding but unless all the co sharers join in the 
suit or the suit is framed in terms of sec 148A, the 
decree passed will not be a real rent decree 12 C 
W N 249 

Detailed hint* for drawing up plaints in rent suits 
have been given in Chap IV. Part I 
Account books of landlords— how proved in cases 
more than one 
For this sec Part I, Chap. Vf 
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Compromise of rent suits 

In rent suits the provisions of Order XXIII Rule 
3 of the C P Code regarding compromise do 
not apply 

In compromising rent suits the following special 
ru es have to be remembered — 

(1) That the Court enforces that portion of the 
compromise which relates to the suit and no more 

(2) That no decree is passed in accordance with 
any agreement or compromise the terms of which if 
embodied in a contract could not be enforced under 
the Bengal Tenancy Act (For rights of a tenant not 
affected by contract between landlord and tenant see 
section 178 ) 

(3) That when the effect of a compromise is to 
enhance rent in a manner or to an extent not allowed 
by section 29 of the Bengal Tenancy Act the Court 
takes evidence as to the rate of rent records a 
finding and then enforces the compromise provided 
it ib legal 

(4) That when the compromise appears to be 
unfair and inequitable the Court will not enforce 
it unless it is satisfied by taking evidence that state 
ments made in the compromise petition are correct 
(For particulars see Sec 147A ) 

N D — Comprom se in contravention of the above provis ons 
is void 17 C W N 496 

Important rulings regarding procedure in rent suits 
Plaint 

Suit to include whole claim 

(1) Any claim which was not included in 
previous suit but which might have been me 
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cannot be enforced in a second suit 1 C. W. N. 
notes cxx, and see L L. R. 22 Gal. 691 

Suit by a managing member 

(2) A managing member of a Hindu family cannot 
maintain a rent suit in his own name without joining 
the other co-sharers Vide 7 C. L. J. 251. 

Whether a benamdar of the landlord can sue. 

(3) A benamdar cannot maintain a suit. I. L. 
R 25 Cal 98 

Who can be sued for rent. 

(0 A registered tenant 5 C, L J 89 

(n) A real tenant in possession 9 W. R. 71 

(in) No decree can be passed against any person 
other than the actual tenant I L R. 25 Cal 399 
-2 C W N 96 

Reigstration of landlord’s name, etc. 

(1) Proprietors, managers or mortgagees of 
estates or of revenue-paying properties cannot reco- 
ver rent without registering their names under sec 
78 of Act VJI, B C , of 1876 

(2) A suit does not lie without giving notice of 
succession to permanent tenures under soction 16 
of the B. T Act. See soctions 15 16, 17 of the 
B. T. Act. 

Note —When a landlord has notice of such a transfer (Vide 
secs. 12 and 13 of the B T Act) he should suo both the transferee 
and the transferor for rent whether he has recognised the transfer 
or not—ll C W N. 217 

(3) A landlord cannot get more rent than that 
stated by him in the Coss-Return, unices it has since 
been lawfully enhanced (See sections 19 and 2d 
of tbo Cobs Act. Act IX of 1880, B C.) 
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Defence 
Non joinder 

4-11 the heirs of a deceased tenant should be made 
■defendants, otherwise the rent suit is liable to dis- 
missed — 15 C W N 911 * 

Denial of landlord’s title and Abatement 
of rent, etc 

A tenant inducted on to the land by a landlord can 
not deny such landlord's title — 21 W R 153 See 1 
C W N notes xxiv but a tenant can shew that 
the landlord s title has expired — 21 W R 5 

In a rent suit a tenant can claim abatement of 
rent for less land in his possession Vide section 52 
of the B T Act Vide 30 C W N 1 P C 

Note— A tenant dispossessed by landlord Is not liable for Tent 
I L R 28 Cal 183 Rent may be suspended or the tenant can get 
abatement -31 C W N 990 19 C W N 870 
Evidence 

Admission by a co-tenant as to rate of rent 

Such an admission is no evidence against other 
co tenants 1 C W N cliv (notes) 

Decrees of co-sharer landlords 

A decree obtained by one co sharer landlord is 
not admissible in evidence as to the rate of rent in a 
suit brought by another co sharer 10C W N 1084 

• Vide Contra 36 I C 243 23 C W N 27 (cotes) — Mookerjee 
J held in the case reported In 25 0 W N 525 that the tenancy 
must be represented in its entirety before a decree can be made 
binding on the tenure In the recent case reported in 27 0 W N 
521— it has been held that as the original tenants are jointly 
and severally iteble for rent— If all the heirs of at least one of 
the original tenants be made parties in the rent suit— the Cou 
cannot dismiss the claim In such a case the decree pa 
5* considered to he money decree 
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Value of collection papers 

These are corroborative and not independent 
evidence 6 C W N 401 

N B — Except where the writer of such papers s dead — Vide- 
16 C L 3 2.4 See Chapter VII Part I 

Value of kabuliyat 

Oral evidence is not admissible to vary the rate 
of rent noted in the kabuliyat but evidence can be 
adduced to shew that the kabuliyat was not acted 
upon 6 0 W N 242 

Mere non payment of rent after execution of 
kabuliyat does not affect landlord s right to get rent 
GCL J72 

Value of Ex parte decree 

(11 Ex parte decree does not operate as res 
jud cata as to the rate of rent — see I L R 16 Cal 
300 See also 17 C W N 027 and 13 C L J 38 

(2) Ex parte decree \i executed is some evidence 
as to the rate of rent Vide 1 C W N 120 see also 
2C L J 98 notes and 13 C L J 38 
Value of Thak map 

Entries in Tfak map are good evidence 7 C IV 
iN 849 

Dakhilas 

Dakhiias may be proved by illiterate tenants by 
identifying tho dakhilas obtained on payment of rent 
Soe 7 W R 15 12 W R 34 I L R 24 Cal 251 
Important Miscellaneous Rulings. 

Question of area —Ordinarily tho question of 
area of land* appertaining to a holding may bo left 
open in a rent suit but •whore there is substantial 
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dispute regarding the indentity of the tenancy the 
question of area and land should be gone into 
even in a rent suit IOC L J 196 1. C W N 152, 
32 C W N 245 (Rankin & Mittre JJ ) 

Compromise . —An objection that a compromise 
decree under execution was not in conformity with 
law cannot be raised in an execution proceeding 24 
C W V 1070 (j East Bengal case ) 

Inter pleader suit by tenant — A tenant cannot 
bring a suit for a declaration as to who among the 
defendants is his actual landlord 20 C I. J 148 14 
OWN "84 

Decree against unrecorded tenant— its effect: — 
If the unrecorded tenant bo the real tenant there will 
be a reot decree 16 C VV N 257 

Transferee of a rent decree If the purchaser of 
decree for rent did not purchase Jhe holding as well, 
he cannot execute the decree as a rent decree but can 
execute it as money decree The authorities on the 
point have been collected and reviewed by Justice 
Mookerjeo in 1 C L J 500. Read 40 Cal. 462 and 28 
C. L J. 33 notes 

Transfer of holding — effect of previous rent 
decree : — The landlord after recognizing transferee 
as his tenant of the holding cannot again put up the 
very holding to sale in execution of a rent decree 
previously obtained against the old tenant 23 C. W. 
N 654 per Chatterjee and Newbould. JJ 

Modes of execution of rent decree: — It can be 
executed in any way like an ordinary decree The 
landlord I s not bound to proceed against the default- 
ing holding at the first instance , and the Court has 
no right to fetter the landlord’s discretion by ordering 
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Value of collection papers 

These are corroborative and not independent 
evidence 6C W H 401 

N B — Except where the writer of such papers is dead— ^ Jde- 
16 C L J 24 See Chapter \ II Part I 

Value of kabuliyat 

Oral evidence is not admissible to vary the rate 
of rent noted m the kabuliyat but evidence can be 
adduced to shew that the kabuliyat was not acted 
upon 6C W N 242 

Mere non pavment of rent after execution of 
kabuliyat does not affect landlord s right to get rent 
GC L J 72 

Value of Ex pajle decree 

(1) Ex pnrte decree does not operate as res 
judicata as to the rate of rent — see I L R 16 Cal 
300 See also 17 C W N G27 and 13 C L J 38 

(2) Er parte decree if executed is some evidence 
as to the rate of rent Vide 1 C W N 120 see al«o 
2 C L J 98 notes and 13 C L J 38 

Value of Thak map 

Entries in Thai map are good evidence 7 C W 

849 

Dakhilas 

Dakhilas may be proved by illiterate tenants by 
identifying the dakhilas obtained on payment of rent 
Sec 7 W It 15 . 12 \V R 34 I L U 24 Cat 251 
Important Miscellaneous Rulings 

Question of area — Ordinarily the question of 
area of lands appertaining to a holding ma> be left 
open in a rent suit , but whore there is substantial 
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dispute regarding the mdentity of the tenancy the 
question of area and land should be gone into 
even in a rent *mt 10 C L J 196 l C W N 152 , 
32 C \\ N 245 (Rankin & Mittre JJ ) 

Compromise —An objection that a compromise 
decree under execution was not in conformity with 
law cannot he raised in an execution proceeding 24 
C W V 1070 (East Benqal cate ) 

Inter pleader suit by tenant — A tenant cannot 
bring a suit for & declaration as to who among the 
defendant* is his actual landlord 20 C I J 148 14 
OWN 784 

Decree against unrecorded tenant— its effect — 
If the unrecorded tenant be the real tenant there will 
be a rent decree 16 C VV N 257 

Transferee of a rent decree —If the purchaser of 
decree for rent did not purchase {he holding as well 
he cannot execute the decree as a rent decree but can 
execute it as money decree The authorities on the 
point have been collected and reviewed by Justice 
Mookerjee in 1 C L J 500 Read 40 Cal 462 and 28 
C L J 33 notes 

Transfer of holding — effect of previous rent 
decree — The landlord after recognizing transferee 
as his tenant of the holding cannot again put up the 
very holding to sale in execution of a rent decree 
previously obtained against the old tenant 23 C W 
N 654 per Chatterjee and Newbo ild JJ 

Modes of execution of rent decree * — It can be 
executed in any way like an ordinary decree The 
landlord l* not bound to proceed against the default 
ing holding at the first instance and the Court has 
no right to fetter the landlord s discretion by orderi 
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Value of collection papers 

These are corroborative and not independent 
evidence. 6 C. W. N. 401 

N B — Except where the writer of such papers is dead — Vide - 
16 C L J 24 See Chapter VII, Part I 

Value of kabuliyat. 

Oral evidence is not admissible to \ary the rate 
of rent noted in the kabuliyat but evidence can bo 
adduced to shew that the kabuliyat was not acted 
upon 6C.WN 242. 

Mere non-pavment of rent aftor execution of 
kabuliyat does not affect landlord’s right to get rent. 
6C L J 72. 

Value of Er -parte decree 

(1) Ex-paite decree does not operate as re* 
judicata as to the rate of rent — see I. L R 16 Cal. 
300 See also 17 C W. N. 627 and 13 C L. J 38 

(2) E r-parte decree, if executed, is some evidence 
as to the rate of rent Vide 1C W. N 120, *ce also 
2C'L J 98 notes, and 13 C L J 38 

Value of Thak map 

’Entries in Thak map are good evidence 7. C. W- 
N. 849 

Dakhilas 

Dakhilas may be proved by illiterate tenants by 
identifying the dakhilas obtained on payment of rent 
See 7 W. R 15 ; 12 W. R 34 . I L R 24 Cal 251. 

Important Miscellaneous Rulings 

Question of area — Ordinarily the question of 
area of lands appertaining to a holding may bo Joft 
open in a rent suit ; but where thoro is substantial 
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dispute regarding the indentity of the tenancy the 
question of area and land should be gone into 
e\en in a rent suit 10 C L J 196 1. C W N 152, 
32 C W N 245 (Rankin & Mittre JJ ) 

Compromise —An objection that a compromise 
decree under execution was not in conformity with 
law cannot he raised in an execution proceeding 24 
C W V 1070 {East Bengal cave ) 

Inter pleader suit by tenant — A tenant cannot 
bring a suit for a declaration as to who among the 
defendants is his actual landlord 20 C I. J 148 14 
OWN 784 

Decree against unrecorded tenant— its effect — 
If the unrecorded tenant be the real tenant there will 
be a rent decree 16 C W N 257 

Transferee of a rent decree If the purchaser of 
decree for rent did not purchase fhe holding as well, 
he cannot execute the decree as a rent decree but can 
execute it as money decree The authorities on the 
point have been collected and reviewed by Justice 
Mookerjee in 1 C L J 500 Read 40 Cal 462 and 28 
C. L J. 33 notes 

Transfer of holding — effect of previous rent 
decree : — The landlord after recognizing transferee 
as his tenant of the holding cannot again put up the 
very holding to sale in execution of a rent decree 
previously obtained against the old tenant 23 C W 
N 654 per Chatterjee and Newbonld, JJ 

Modes of execution of rent decree : — It can be 
executed in any way like an ordinary decree The 
landlord I s not bound to proceed against the default- 
ing holding at the first instance , and the Court has 
no right to fetter the landlord’s discretion by orderi 
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that the holding should be sold first 16 C W. N 31 
note's and 18 G L J 29 

Decree obtained by a co sharer landlord r—Such a 
decree is in effect a money decree and not a rent 
decree 4 C L J G8 

Decree against one of the heirs of deceased 
tenants — its effect : — If the suit be against some 
heirs of deceased tenants it is not maintainable 24 
C L J 371 , but m the case reported in 23 C 
W. N. 27 (note*) it has been held that as the liability, 
like a debt under section 43 of the Indian Contract 
Act, is joint and several the suit may be decreed 
against some of the tenants who are defendants in 
the suit Read tho recent case reported in 27 C W 
N 511 The law on the subject has been settled by 
Fufl Bench, tho caso reported m 29 C W N. I00J 
Road also m this* connection 15 C W. N 191, 
36 I A 243 and the notes at page 269 of this book. 

What is an incumbrance ? — Exchange is an in- 
cumbrance 23 Cal 254, and so is a mortgage or an 
interest created without landlords' permission 

Can an under-ryoti holding and a non occupancy 
holding be sold in execution of a rent decree 7 — 
Tho former cannot bo sold but the latter can Vide 
16 C W N 831 and 14 C W N 814 

Bequeathing occupancy iright by Will "Occu- 
pancy right c&nnot be bequeathed by will 18 C W. 
N 1294 

Homestead lands : — A tenant who has acquired 
occupancy right, whether in the same village or not, 
acquires occupancy right In his homestead even If it 
is held under a different landlord* 4 C L J. 332, 

Distraint ' Tenants* crops can be distrained 

only for arrears of rent and interests thereon for one 
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year preceeding the application for distraint 33 C L 
J 24 

Deposit 

Deposit of rent admitted to be due. 

Under Sec 150, if the tenant does not deposit rent 
admitted to be due, m Court, the Court shall, except 
in special cases refuse to take cognizance of defen- 
dant’s plea 

NOTE This section does not apply to a case where the rate of 
rent is in dispute I L R 30 Cal 947 

Who is not a tenant. 

Bargadar — is not a tenant 14 C. W N. 62. 
Damage for use and occupation — Rent suit— rela- 
tionship of landlord and tenant— if not proved. 

In such a case, if there is no alternative prayer 
for damages for use and occupation, the suit must 
fail 17 C W N 311 

Rent decree — suit for rent of more than one holding 
Decree in such a suit is not a true rent decree— such 
a decree is treated as a money decree for purpose of 
execution, 16 C W N 395 , but this kind of decree 
must be executed within the time limit allowed for 
rent decrees 

Rent suit by a co sharer landlord — making other 
co sharers parties 

Even if decree bo for plaintiff’s share only and if 
pro forma defendant landlords do not appeal — still it 
it is a Rent decree 15 C W. N. 820. 

Res judicata in Rent suits 
Ordinarily decision as to rent is not Res judicata — 
but where an issue i is specially raised and decided, 
it operates as Res judicata — 13 C. L. J 1. Vide also 
13 C. L. J. 38 
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Permanent tenures— Presumpti on 
Where the origin of the tenure js unknown — long 
enjoyment at fixed rate raises the presumption 15 C 
L J 220 

Enhancement of rent at more than 2 annas 
in the rupee — section 29 
Such an enhancement is void I L R 24 Cal 895 
This section does not apply whore there is bonnfidi 
dispute as to rent or land 11C L J 100 

Sub lease by raiyat — for more than 9 year* 

Such a lease is void against the landlord but not 
between parties to the lease 9 0 L J 7G 
How a lease to be construed 
Where terms are not clear — conduct of partios 
help in construction 17 C L J 411 
Dispossession by landlord— suspension of rent 
where does not apply 

Dispossession from a part of land— suspends rent 
of the entire jama — whero does not apply See 9 C 
L J 585 

Dispossession by landlord— Suit by raiyat for 
recovery of possession 

Such a suit must be brought within 2 years — 14 
C L J 292 

Recognition of a tenant by landlord a a jent — 
Unless duly authorised such recognition is not bind 
ing against th® landlord 58 Ind Casa 551 

Whether rent paid by traniferc* in the name o) the 
old tenanta * Marfatdar * or Guxratdar ' amounts to 
ncojmtton — No 23 C W N 201 
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Transferability of occupancy holding — Custom — 
what points should be proved 
(1) Such transfers in the locality, (2) Without 
landlord s consent and ( 3 ) Recognition of such 
transfers on receipt of the nazar fixed in the locality 

15 C W N 752 

Transferability of occupancy right — Custom — 
Can the Custom be of recent origin 
See 15 C W N 752 points noted before Such a 
custom need not be ancient but may be quite recent 
and in course of growth 6 Ind Cas 29] 

Purchaser of tenants' interest — Possession for 
12 years— Landlords* knowledge 
Such a purchaser acquires good title but his 
interest is voidable as an incumbrance 17 C. 
W N 163 

Setting aside sale by deposit— Poundage fee. 
Poundage fee need not be deposited under sec 
174 for setting aside Bale 16 C L J 542 
Who can deposit money to save Property from 
rent-sale 

Unrecorded purchaser of transferable interest can 
make deposit under sec 174 IOC L J 473 * 

Sale of holding at rent sale — after 1st bid was 
not accepted by Court^no fresh Procla- 
mation — what passes 

Holding does not pass at such a sale but merely 
Tight, title and interest of J. D pass I L R 38 
Cal 923 

* Purchaser of a whole or part of non transferable occupancy 
holding can make deposit under O 21 R89 C P C 31 C. W N 1050 
{This i* the latest ruling) 
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Date of sale — What it means- 
(1) Date on which the sale is held. 17 C W N. 
440, contra date of confirmation 18 C. L J. 170. 

Rent decree against some heirs of occupancy 
raiyat — Sale — if other heirs bound by that. 

No —13 OWN 108 

Landlord advertising a holding for sale— 
Presumption. 

(1) May be transferable (2) At least occupancy 
holding 17 O. L J. 652 

Execution of co.sharer landlords* decrees — 
Limitation. 

Same as in case of a pure rent decree 10 C L J. 
463, 18 C L J 81 

Trees — Appropriation — Onus of proof. 
Landlord is entitled to appropriate trees cut— ten- 
ant claiming such trees must prove custom 10 C. 
L J 25 

Application for settlement of rent under section 
105 before a settlement officer 
A co-sharer landlord cannot apply 10 C L J 458. 
Presumption as to entries in the Record-of-Rights 
Such entries are presumed to be correct unless 
otherwise proved. 18 0 L. J. 76. 

Declaratory suit after settlement Proceedings. 
Vide sec 111A Erroneous entry — suit for declara- 
tion of status See 15 C. W. N 896 

Occupancy right in Chur land. 

May be acquired by persons in possession for some 
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years as tenant and for remainder as ijaiadar making 

up 12 year® See 17 C W N 881 

Non occupancy right — if heritable and transferable 

Heritable — 18 C W N 828 F B but it is not 
transferable 

Full Bench case on the transferability 
of occupancy right 
Points decided in 18 C W N 971 

(1) Occupancy holding not transferable by cus 
tom — can be transferred 

(2) Such a sale binds the vendor and all persons 
except the landlord unless he gives his consent to 
the transfer either before or after the transfer 

(3) When occupancy holding is sold in execution 
of a monev decree or transferred by the tenant — 

(a) Landlord can take U as possession of the 
land if the entire holding is sold 

( b ) But cannot get Khas possession if only a part 
of the holding is sold 

(4) Purchaser is a Representative of the J D 
under section 47 of the C P Code 

AT B —Such a purchaser can depos t decretal amount before 
and after ’rent sale — 31 C W N 1050 

Note —Occupancy holding not transferable by custom cannot 
be bequeathed by will 18 C W N 1290 1294 
Occupancy holding — Whether transferable — Special 

Bench case on the point reported in 24 C W 
N 818 = 31 C L J 518 

It has been held — 

(!) That a transfer of the whole or part of 
occupancy holding is operative as against the r 
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(1) Date on which the sale is held. 17 C W If 
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Declaratory suit after settlement Proceedings. 
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years as tenant and for remainder as tjaiadar making 

up 12 year* See 17 C W N 881 

Non occupancy right — if heritable and transferable 

Heritable — 18 C W N 828 F B but it is not 
transferable 

Full Bench case on the transferability 
of occupancy right 
Points decided in 18 C W N 971 

(1) Occupancy holding not transferable by cus 
torn — Can be transferred 

(2) Such a sale binds the vendor and all persons 
except the landlord unless he gives his consent to 
the transfer either before or after the transfer 

(3) When occupancy bolding is sold in execution 
of a monev decree or transferred by the tenant — 

(a) Landlord can take U as possession of the 
land if the entire holding is sold 

(b) But cannot get khas possession if only a part 
of the holding is sold 

(4) Purchaser is a Representative of the J D 
under section 47 of the C P Code 

N B s — Such a purchaser can depos t decretal amount before 
and after'rent sale — 31 C W N 1050 

Nole — Occupancy holding not transferable by custom cannot 
be bequeathed by w 11 18 C W N 1290 1291 
Occupancy holding — Whether transferable — Special 

Bench case on the point reported in 24 C W 
N 818 = 31 C L J 518 

It has been held — 

(l) That a transfer of the whole or part of a 
occupancy holding i<i operative as against the roi 
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whether it is made voluntarily or involuntarily 
Mookerjee, J observed as follows — ‘ When voluntary 
and involuntary transfers are thus placed in the same 
category, so far as the iniyat is concerned no diffi 
culty can arise under sec 69 of the C P 0 which 
makes saleable m execution all property belonging 
to the judgment debtor over which he has disposing 
power 


and that the measure of their liability to 
involuntary alienation is the power of voluntary 
‘alienation 24 C W N 818 at page 834 So under the 
presen' lat> occupancy right can be sold in executbn of a decree 
Without the consent either of the landlord or oj the tenant 
The tenant mil be bound by the sale bul it Will be optional with 
the landlord to recognise the purchaser as a tenant 
Appeal 

Appeal in Rent Suits 
No appeal lies from — 

(1) A decree or order passed by a District Judge 
or Addl Judge or Sub Judge in a suit value of which 
does not exceed Rs 100 

(3) A decree or order in a suit valued at not 
more than Rs 50 when such a suit is tiled bv a 
Munsif specially empowered to try such case finally 

Unless in either case the decree or order has 
decided a question relating to title to land or to some 
interest in land or between parties having conflicting 
claims thereto or a question of a right to enhance 
or varv the rent of a tenant or a question of the 
amount of rent annually payable by a tenant [For 
particulars see sec 153 B T Act [ 
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Apeal in rent suits — 

Rulings 

(i) Where conflicting question of title is not actu 
ally decided no appeal lies 20 C W N 967 But 
where the question decided is where the rent is 
Nuqdi or Bh tilt — an appeal will he 21 C L J 487 
(n) No appeal lies where the Court does not 
decide rate of rent 1 C W N 711 

(ill) W here the defendant sets up his own title to 
the rent land and the Court decides the paint between 
the plaintiff and the defendant — an appeal will lie 25 
C W N 55 (n) 

(iv) No appeal lies when the only question deci 
ded is whether the relationship of landlord and 
tenant exists between the parties 

N B —Appeal may he against certain orders passed in exe 
cution proceedings anstng out of non appealable rent decrees 9 
C W N 721 F B * 

Motion 

In a case decided by a Munsif in which appeal 
does not he a motion may be made to the District 
Judge for revision of the judgment of the lower 
« Court [For particulars see sec 153 and I L R 
15 Cal 327 ] 

Note — (1) A munsif empowered to exercise final jurisdiction 
under sec 153 carries that power even after transfer It is a 
personal power Vide UC W S 448 

(2) Provis ons of section 153 as to appeal do not apply to 
suits by a co si arer landlord for his share of rent 8 C W N 472 
But in the case of Raja Promad Nath Roy v Raja Raman » Kant a 
Roy 120 W N 249 a different view has been taken 

* Where a sale is set a9 de both under Sec 173 B T Act 
Order 21 — R 90 of the C P Code by a specially authorised offi 
No appeal 1 es— 45 C L J 172 Th s is the latest case on the 
reported on 16-8 27 
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Apeal in renl suits : — 

Rulings 

( l ) Where conflicting question of title is not actu- 
ally decided no appeal lies. 20 C W. N. 967. But 
where the question decided is where the rent is 
Notjdi or Bhou.lt — an appeal will lie 21 C L J 487. 

(u) No appeal lies where the Court does not 
decide rate of rent 1 C W N. 711 

(m) Where the defendant sets up his own title to 
the rent land and the Court decides the point between 
the plaintiff and the defendant — an appeal will he 25 
C W N 55 (n) 

(iv) No appeal lies when the only question deci- 
ded is whether the relationship of landlord and 
tenant exists between the parties 

N B — Appeal may lie against certain orders passed in exe 
cution proceedings arising out of non appealable rent decrees 9 
C W N 721 F B • 

Motion 

In a case decided by a Munsif in which appeal 
does not lie, a motion may be made to the District 
Judge for revision of the judgment of the lower 
» Court [For particulars see sec 153 and I. L R 
15 Cal. 327 1 

Note —(1) A munsif empowered to exercise final jurisdiction 
under sec 153 carries that power even after transfer It is a 
personal power Vide 12 C W N 448 

(2) Provisions of section 153 as to appeal domot apply to 
suits by a co sharer landlord for his share of rent 8 C W N 472 
But In the case of Raja Promad Nath Roy v Raja Raman t Kanta 
Roy 12 C W N 249 a different view has been taken 

* Where a sale is set aside both under 8oc 173 B T Act and 
Order 21— R 90 of the C P Code by a specially authorised officer^ t 
No appeal lies— 46 C L J, 172 This is the latest case on the 
reported on 16-8-27 
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(3) No second appeal lies when it has been found that the 
relationship of landlord and tenant does not exist 8 C W N 438 

(4) Provisions of section 153 as to appeals do not apply to a 
suit for back rent by an assignee of arrears of rent Such a suit is 
a money suit unless the assignee purchases the landlord s interest 
m the land 4CWN605 

(5) For appeal and second appeal against an order setting 
aside sale in execution proceedings in rent suits valued at less 
than Rs 100, see 46 C L J 172 I L R 32 Cal 95 F B 

(6) When defendant sets up title of the Plaintiff’s landlord who 
is not a party to the suit no second appeal lies 80 W N 434 

Miscellaneous 

Suit for ejecting an under-raiyat 

See sec. 49 of the B. T Act For form of notice and 
Bengali application for service of notice see Bengali 
Part All landlords must join as plaintiffs ; see sec- 
tion 188 of the B T Act 

Nole —If an under raiyat transfers his holding he can be 
ejected 19 C. W N 43. 

Suit for enhancement of rent. 

For grounds on which rent can be onhanced see 
secs 29 and 30 of the B T Act All landlords must' 
join as Plaintiffs, see sec 188 of the B T Act 
Application for determining incidents of 
tenancy. 

See sec. 158 of the B T Act and for form of 
Bengali application see Bengali Part. 

Right of occupancy tenants not affected by 
contract. 

See section 178 of the B T. Act. See also “com- 
promise of rent suits” given before 
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Applications under the Bengal Tenancy Act 

(1) Application for commutation of Rent payable 
in kind This application is made before the Collec- 
tor or other Revenue officer as mentioned in section 
40— (Sec 40) 

(2) Application for service upon an under raiyat 
for ejectment (Section 49) 

(3) Application for deposit of rent (Section 61) 

(4) Application for surrender of holding (Sec- 
tion 86 ) 

(5) Application for distraint of crops (Section 122) 

(6) Application for setting aside an exparte 
decree (Section 153A) 

(7) Application to determine incidents of tenancy 
(Section 158) 

(8) Application for sale of tenure or holding (Sec 
tion 162) 

(9) Application by judgment debtor to set aside 
sale (Section 174) 

(10) Application to the collector for annulling 
incumbrance (Section 167) 

Note* — On each application are given bclou. 

( For Bengal only ) 

Appications under the Bengal Tenancy Act 
( No 1 — Section 40 ) 

(1) When rent is payable in kind, e g., paddy, 
this application can be made 

The Revenue Officer shall state in his order the 

<late from which the new arrangement is to 

into operation I L R 28 Cal 467 
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(2) Civil Court cannot question the order passed — 
3 C W N 311 

(3) Commutation made by an improper officer is 
ultra vires 270 L J 569 

(4) If the tenant be not an occupancy raiyat this- 
commutation order is ultra vtres and a Civil Court 
can treat the order as a nullity — 21 C L J 48" 

( No 2 — Sec 49 ) 

For form of Notice m Bengali see Bengali Part 

(1) The notice of ejectment filed with the appli 
lication shall be served as a summons otherwise the 
service is bad 2 C W N 125 

(2) No form of notice is prescribed Suit mstitut 
ed at the end of the agricultural year in which the 
notice is given is premature 2 C L J 107 (n) 

(3) Signature of landlord in the notice is not 
absolutely necessary 23 C W N 76 24 C W N 
44 notes 

(4) There is no prescribed form for notice — 28 C 
L J 91 

Note — Permanent lease granted by an occupancy raiyat ts 
invalid and the under raiyat can be ejected by service of notice — 
22 C W N 179 See also 23 C W N 437 

(No 3-Sec 61 ) 

U) A. deposit of rent may be made by a tenant 
of bastu land who is a raiyat of the village under a 
different landlord 9 C W N 416 

(2) Deposit can be made under this section if rent 
tendered is refused 7 C W N 720 

(3) A valid tender kept good, stops running of 
interest even if rent be not deposited I L R 34 Cal 
34 F B 
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(4) Deposit before rent falls due is bad in law— 31 
Cal 183 

(5) Tenant must also deposit interest due on 
arrears — -20 C L J 153 

Note — If rent be payable in kind t nth a stipulation that a fixed 
sum would be payable i n case of default then the aum fixed may be 
deposited in Court 19 C W N 1143 

Fees For Deposit 

For deposit of rent under section 61 (2) 4 annas 
for every such deposit of Rs 25 or less with an 
additional sura of as 4 for every Rs 25 or part there- 
of m excess is necessary provided that in no case 
such fee shall exceed Rs 5 

(No 4— Section 86) 

Fees 

(1) No fee is required for service of notice of 
surrender filed with the application (Vide Cl 12 
uec 19 Act Vlll 1870 the Court Fees Act ) Service on 
landlord need not be personal 6 C W N nofes xxvm 

(2) For relinquishment by one of several joint 
tenants see 8 C W N 315 

(3) Under section 178 (3) (c) a contract to the 
contrary between a landlord and a raiyat cannot 
deprive the raiyat of his right to surrender I L 
R 19 Cal 790 

(4) Permanent right under certain circumstances 
may be surrendered — ID I C 124 

Note — A tenant after transferring a portion cat not surrender 
kis entire holding He can surrender that portion which he did 
not transfer — 25 C W N 29 F B 

(No S — Section 122) 

(1) Every application for distraint shall bear.a 
court fee stamp of 12 annas See the Court Fees Afet* 
Sch II Art 1 Cl (6), para 2 * 
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(2) By one application crops of more than one 
holding cannot be distrained Application for Dis 
tramt can be made for rent and interest of the 
preceding year only, and not for damages I L» 
R 28 Cal 364, See 33 C L J 24 also 

(No 6 — Section 153 A) 

(1) The application shall contain a statement of 
the injury sustained The amount admitted to be 
due shall be deposited with the application 

(2) For rulings see notes on No 35 given before 
Appendix to part I page 125 

(No 7 —Section 158) 

(1) The Court in such cases generally directs an 
enquiry by a Revenue Officer 

(2) All the landlords must jointly make this 
application for determination of the incidents of the 
tenancy I L R 17 Cal 538 

(3) One application cannot he made against 
several tenants holding separate and distinct tenures 
or holdings I L R 24 Cal 197- I C W N 236, 

(4) The Court cannot assess additional rent for 
■excess lands m a proceeding under this section 6 C 
W N. 592 

(5) The question whether a holding is transferable 
or not cannot be determined in this proceeding 
3CWN15 

Where there is dispute about tenancy, this section 
has no application 55 I C 709 

Note —The scope of the enquiry is to ascertain the existing 
arrangements and not to make new contracts 6 C W N 562 
18 C W N 466 
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(No 8 —Section 162) 

(1) Warrant of attachment and sale proclamation 
are simultaneously issued Descriptions of the 
holding shall be fully given 

(2) If application for execution is made bv one 
decree holder notice of the same should be given 
to the other decree holders (see Section 158B 
last para ) 

(3) Purchaser of a holding is liable for arrears 
of rent due at the time of sale I L R 30 Cal 213 

(No 9 — Section 174) 

(1) For rulings see notes on No 10 (C PC) m 
the Appendix to Part I 

(2) Under raiyat cannot apply for setting aside 
sale by depositing money I h R 29 Cal 459 

(3) Purchaser of a non transferable occupancy 
holding cun not apply but the purchaser of a share 
of an occupancy holding transferable by custom can 
apply 8 C W N 55 but see 18 C W If 971 F. B 
and 46 C L J 172 

(No 10 — Section 167 ) 

(1) Incumbrance can be annulled only by an 
application under sec 167 of the B T Act I L R 
22 Cal 364 

(2) The entries in the order sheet are not prana 
facie evidence of service of notice 7 C L J 262, Vide 
22 C W N 788 

(3) Incumbrance cannot be annulled if several 
holdings were sold in the same execution proceeding 
I L R 34 Cal 298 

(4) Where incumbrancer is the purchaser— th s 
section does not apply. 8 C W N 332 
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(5) Service of notice annuls the incumbrance 
*nd no separate suit is necessary I L R 25 Cal 551 

(6) One of several auction purchasers cannot 
annul an incumbrance 1 C W H 314 

(7) In a case where higher right is annulled 
tinder this section lower right vanishes ispo facto 
170 WN 1064 25 C W N 106 

(8) Notice to avoid incumbrance must be served 
on all persons who claim incumbrance 18 C W N 259 

Models af all these applications have been given 
in the Bengali Part 

Miscellaneous 

(1) Substitution — in case of death of a party must 
be made within 3 months 

(2) Dispossession— plea of by tenant — Entire Rent 
is not suspended — where rate is fixed per bigha or 
acre — in such a case— rent should be apportioned 
31 C W N 990 ( Latest case) — Vide the Privy Council 
case — reported m 30 C W N 1 Vide also 19 C W 
N 870 

(3) Limitation— in a case for setting aside sale— 
whet e fraud is proved — Vide I L R 48 Cal 119 

(4) judicata — as to rate of rent — Expat te 
■dfCiee — Vide 13 C L J 38 
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CHAPTER 1. 

Affidavits 

Tbs affidavit shall contain the name of the Court, 
names of parties to the suit, or proceeding, number 
and year of the case, if their be no case, 'the affidavit 
should be entitled, — ‘In the matter of the petition 
of of ’ Every affidavit should be divided into 
paiagraphs and every para — should be numbered. 
The person making the affidavit has to be fully 
described by giving his name, father’s name, resi- 
dence, profession, age The affidavit must be confined 
to such facts os the deponent is able of his own 
knowledge to prove except on interlocutory applica- 
tion, on which statements of 'his belief may be ad- 
mitted-provided that the grounds thereof are stated 
Upon any application evidence may be given by 
affidavit at the instance of either party but the Court 
may order the attendance of the deponent for cross- 
examination If the deponent making the affidavit 
is not personally known to the commissioner of 
affidavits, the deponent shall be identified by any 
person known to the officer of the Court. A literate 
man must read and sign the affidavit. To an illiterate 
man the commissioner of affidavits explains the 
contents of the affidavit. 

Different High Courts have framed rules regarding 
swearing of affidavits The rules are practically the 
same in substance The rules framed by the High Courts 
at Allahabad and Rangoon are reproduced below. 

Rangoon Rules. 

The officer administering the oath to the declar 
19 
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In administering oaths and affirmations to de- 
clarants the Commissioner shall be guided bv the 
provisions of the Indian Oaths Act, 187d 

Allahabad Rules 

“Affidavits shall be entitled ' In the Court of at—"' 
(naming such Court) If the affidavit be in support of 
or m opposition to, an application respecting an? 
case in the Court it shall also be entitled in such a 
case If there be no such case it shall be entitled — 
“In the matter of the petition of ’ 

Affidavits shall be divided into paragraphs and 
every paragraph shall be numbered consecutively 
and as nearly as may be, shall be confined to a distinct 
portion of the subject 

Every person making an affidavit shall be describ- 
ed therein in such manner as shall serve to identify 
him clearly , and where necessary for this purpose, 
it shall contain the full name, the name of his father, 
his caste or religious persuasion, his rank or degree 
m life, his profession, calling, occupation or trade and 
the true place of his residence Unless it be other 
wise provided, an affidavit may be made by any 
person in cognizance of the facts deposed to Two or 
more persons may join in an affidavit , each shall 
depose separately to those facts which are within 
his own knowledge, and such facts shall be stated in 
separate paragraphs 

When the declarant in any affidavit speaks to 
any fact within his own knowledge he must do so 
directly and positively, using the words “I affirm” or 
“I make oath and say " 

Except in interlocutory proceedings affidavits shall 
strictly be confined to such facts as the declarant 
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is able of his own knowledge to prove In interlocu- 
tory proceedings, when the particular fact is not 
within the declarant’s own knowledge, but is stated 
from information obtained from others, the declarant 
shall use the expression ‘ I am informed” and if such 
be the case and verily believe it to be true,” and 
shall state the name and address of and sufficiently 
describe for the purposes of identification, the person 
or persons from whom he received such information 

When the application or the opposition thereto 
rests on facts disclosed in documents or copies of 
documents produced from any Court of justice or 
source the declarant shall state what is the source 
from which they were produced and his information 
and belief as to the truth of the facts disclosed in 
such documents 

When any place is referred torn an affidavit it shall 
be correctly described When in an affidavit any per- 
son is referred to, such person, the correct name and 
address of such person, and such further descrip 
tion as may be sufficient for the purpose of the identi- 
fication of such'person, shall be given in the affidavit 

Every peison making an affidavit for use in a 
Civil Court shall, if not personally known to the 
person before whom the affidavit is made be identi- 
fied to that person by some one known to him, and 
the person before whom the affidavit is made shall 
state at the foot of the affidavit the name, address and 
description of him by whom the identification was 
made as well as the time and place of such identi- 
fication 

No verification of a petition and no affidavit pur- 
porting to have been made by a purdanathin woman 
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who has not appeared unveiled before the person 
before whom the verification or affidavit wa* made, 
shall be used unless she has been identified in 
manner already specified and unless such petition or 
affidavit be accompam*d by an affidavit of identi- 
fication of such woman made at the time by the 
person who identified her The person before whom 
any affidavit is about to be made shall before the same 
is made ask the person proposing to make such 
affidavit if he has read the affidavit and understands- 
the contents thereof, and if the person proposing to- 
make such affidavit state that he has not read the 
affidavit or appears to be illiterate the person before 
whom the affidavit is about to be made shall read 
and explain, or cause some other competent person 
to read and explain in his presence the affidavit 
to the person proposing to make the same and when 
the person before whom the affidavit is about to be 
made is thus satisfied that the person proposing 
to make such affidavit understands the contents 
thereof, the affidavit may be made The person before 
whom an affidavit is made shall certify at the foot 
of the affidavit the fact of the making of the affidavit 
before him and the time and place when and where 
it was made and shall for the purpose of identifica 
tion mark and initial any exhibits referred to in the 
affidavit 

1 If it be found necessary to correct any clerical 
error in any affidavit such correction may be made 
in the presence of the person before whom the affi- 
davit is about to be made and before, but not after, 
the affidavit is made Every correction so made 
shall be initialled by the person before whom the 
affidavit is made, and shall be made in such manner 
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as not to render it impossible or difficult to read 
the original word or words, figure or figures in res 
pect of which the correction may have beeD made 
The r lee made by the other High Courts are not 
reproduced as the abo\e rules will be sufficient to 
«how the particulars necessary for drawing up and 
swearing affidavits As stated above the rules in 
principle are same and aim at proper identification 
and insist on stating how the matter referred to an 
affidaxit is knonn to the declarant 

Affidavits at private residence 
Affidavits may be sworn at the private resi- 
dence of any man and a fee is levied for a special 
commissioner deputed for the purpose by all District 
Courts * 

Form of affidavit (English form) 

In the Court of 
Suit no of 19 

Plaintiff r Defendant 

I, Ram Chandra Ghose. plaintiff, son of Hara 
Chandra Ghose of village Thana Baranagore, 

Pargana Kassipur, Zilla 24 Parganas aged 32 by 
profession a trader, do hereby solemnly declare — 

(1) That I am plaintiff m the suit referred to 
above 

(2) That defendant in a solenamah filed in pre 

vious suit no of 19 of this Court admitted 

my title to the land in dispute, and that the said 
suit was disposed of on , 

(3) That I have filed a certified copy of the said 
solenamah hut the record of the original case referred 


In Bengal the fee is Rs 5 
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to in para 2 is necessary for proung the original 
solenamah 

I hereby affirm and declare that the particular 
set forth above are true to my knowledge 

Ibignature of plaintiff] 
Identified by 

[Signature of the person identifying 
the deponent ] 

Affidavits m the Courts of the Subordinate Judges 
and Munsifs are ordinarily made in the Court langu 
age In the Courts of District Judges and Subordinate 
Judges affidavits may also be made in English 

Model forms of affidavits ordinarily filed in Cml 
Courts have been given in pages 297 307 
Costs of affidavits 

Affidavits required to be filed in Courts is exempt 
from stamp duty but other affidavits should be 
written on requisite stamp In Assam Bengal 
Bombay Central Province Madras Punjab and 
in the United Provinces a stamp duty of Ks 2 is 
levied for affidavits 

The following affidavits are exempt from stamp 
duty 

(1) Affidavit or declaration m writing when made 
as a condition of enlistment under the Indian 
Articles of war 

(2) For the immediate purpose of being filed or 
used in any Court or before the officer of any 
Court or 

(3) for the sole purpose of enabling any persin 
to receive any pension or charitable allowance 

Even though the affidavits meant for filing in pend 
*ng cases are exempt from stamp duty they require 
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a Court fee stamp of Re 1 under the rule framed 
by the Calcutta High Court An extract from the rule 
framed by the Calcutta High Court is reproduced 
below the charge for administering the 

Oath to the deponent in the case of any affidavit 
under the Civil Procedure Code shall be one rupee in 
all Civil Courts in the Bengal Presidency and Assam 
The charge shall be paid by means of Court fee 
stamp But no charge should be made 

in respect of the following affidavits 

(t) Affidavits made by process server deposing 
as to the manner of service of a Process 

<n) Affidavits in proof of service or as to avoi 
dance of service made by persons who accompany 
such process server 

(ui) Affidavits made by Public Officers in virtue of 
their office 


CHAPTER II 

Models of affidavits 

No 1 Affidavit to be filed with an application for 
appointment of a guardian of a minor party 
In the Court of the 2nd Subordinate Judge 

Arrah 

T S No -312 of 1927 

Plaintiff' Defendant 

I son of aged years of 

village Police Station of District 

mak oath and say — 

1 That I am an employee of the above named 
Plaintiff for years and X know the defendant 
No 2 who is a minor and his mother Sreemoti 
This is true to my knowledge 
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; That the defendant No 2 is a minor aged 
years and that he is in the custody of his mother 
Sreemoti Ihis is true to my knowledge 

3 That the said Sreemati has been looking 
after the properties of the minor defendant No 2 and 
that she has no interest adverse to that of the minor s 
and the said Sreemati is quite fit to be appoint 
ed guardian of the minor This is true to my 
knowledge and belief as I am in service of the plain 
tiff who is a near relation of the defendant 

4 That the above named minor defendant has 
no other nearer relation besides the mother This is 
true to my knowledge and belief as I am seeing the 
minor and his relations for a long time 

Signed 

Arrah \ Known to me 

7 6 27 I Signature of the Identifier 

No 2 Affidavit for proving service of 
summons on a party 
[ Heading as in No 1 ] 

1 That I accompanied a peon of the Court on 
day of of the year at about P M to the 

dwelling houses of the defendant Nos 1, 2 and 3 in 
village where they usually reside and that the 

said peon served the summons on those defendants m 
the manner hereinafter stated according to my identi 
fication This is true to my knowledge 

2 That defendant No 1 accepted the summons 
together with a copy of the plaint and put hiB signa 
ture on the reverse of the original summons and that 
the defendant No 2 having refused to accept the sum 
mons and the copy of the plaint they had to be posted 
at his house door , and that the defendant No $ 
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accepted both the summons aad the copy of the plaint 
but did not Mgn an acknowledgment stating that he 
w»« illiterate This is true to my knowledge 

[As m No 1 ] 

No 3 Affidavit for calling a record 
[Heading as in No 1] 

1 That in Title Suit No of the year of 
this Court between the plaintiff and the defendant 
the defendant admitted in his written statement a 
a sir annas share of the plaintiff in the disputed pro 
perty and that the plaintiff has filed in this court a 
certified copy of the said written statement This is 
true to my knowledge as I saw the said written 
statement 

2 That it will materially help the plaintiff to 
prove case if the aforesaid written statement be 
admitted m evidence and tnat the plaintiff will 
sustain material injury if the record be not called 
for This is true to my belief 

3 That the Title Suit no mentioned m para 
1 was disposed of on and that the record has 
been sent to District Judge s Record room This is 
true to my belief as I saw a copy of the decree of the 
rent suit 

4 That I am a Gomastha of the plaintiff and ^ 
am thoroughly acquainted with the facts of the case 

5 That I am looking after plaintiff s case and I 

consider it very necessary that the record of the 
Title Suit No of the year should be called for 
to prove the plaintiffs title which has been denied by 
the defendant m this suit This I verily believe to be 
true / 

[As in No/l 

/ 
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No 4 Affidavit for examination of a Pardanashin 
Lady on Commission 

[ Heading as in No 1 ] 

( I aged etc as m No 1 ) 

(1) That I am an employee of the Plaintiff and 
am looking after the amt on her behalf This is true 
my knowledge 

(2) That it is indispensibly necessary for the 
plaintiff that she be examined in this suit to prove 
the history of her title to the property in suit This 
is true to my knowledge 

3 That I know that the plaintiff is a pardcihnasm 
lady who does not appear before the public and that 
it is essential that she should be examined on com 
mission This is true to ray and belief 

[ As in No 1 ] 

No 5 Affidavit for taking time on the ground of 
illness of a witness 

[ Heading etc as in No 1 ] 

1 That I am the defendant of the above mentioned 
■case This is true to my knowledge 

2 That my witness Mr who was present 

at the Court on the last occasion was taken ill sudden 
ly on Sunday last and has been suffering since that 
time and that I saw him 2 days before and so this is 
true to my knowledge 

3 That the aforesaid witness is not likely to 
recover before a fortnight This is true to my in 
formation from Dr of who is attending the 
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said witness and with whom I had a talk about the 
recovery of the said witness 

[As in No 1 ] 

No 6 Affidavit for taking a warrant of arrest 
against a witness 

[Heading as in No I ] 

1 That I am the plaintiff s Got last/ a (officer) and 
am acquainted with the facts of the case This is true 
to my knowledge 

2 That on ray identification peon 

ser\ed summon'! on Mr of on to appear 
and depose m the suit on and that the said witness 
accepted the summons and diet money This is true 
to my knowledge 

3 That the said witness is an attesting witness 
to the mortgage bond in suit and that be attested the 
bond in my presence and that unless the said witness 
be examined in the case it will be difficult for the 
plaintiff to prove the bond in suit as the other witness 
es to the bond are dead to my knowledge That in the 
aforesaid circumstances the witness named above is 
a material witness in the case This is true to my 
knowledge and belief 

4 That the said witness will not appear in Court 
unless brought under arrest This I believe to be 
true from the conduct of the witness 

[As in No 1 1 

No 7 Affidavit of documents 
[ Heading as in No 1 1 

1 That the title deeds in respect of the suit land 
and which are in my (Defendant s) possession are 
correctly described m the Schedule (A) annexed to* 
this affidavit / 
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subject matter of this litigation This is true to ray- 
knowledge 

2 That the property in suit is m the defendant s 
possession and that he is realising rent from the 
tenants of the property This is true to my knowledge 
and belief as I saw the defendant s men collecting rent 
m the mahnl and also heard about it from of 

3 That it will take long time before this suit can 
be finally disposed of The defendant has realised a 
considerable sum from the property in dispute and is 
still realising rent from the tenants and enjoying 
usufruct of the property The defendant has no interest 
whatsoever in the property That there is a fair 
chance of this suit being decreed Defendant is a man 
of not much means and that very little will be re 
alised from him after I get a decree for mesne 

in respect of the property in suit against the defendant 
This is true to my knowledge and belief I heard about 
the defendant s circumstances from of a* 1 
amniuktear of the defendant 

4 That under the circumstances disclosed above it 
has become necessary that a Receiver be appointed 
by the court for management of the property and for 
collection of rent This is true to my belief 

[ As in No 1 1 

No 10 Affidavit far attachment of the defendent’* 
property before judgment 
[ Heading as before ] 

(1) That I have filed a suit no of against 
the defendant based on a registered hand note and 
there is every possibility of the suit being decred 
against the defendant This is true to ray know 

ledge and belief 
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(2) That defendant has no other property besides 

his homestead described in the Schedule and this is 
•true to my information received from the defendants 
neighbour Mr of and I verily believe 

this to be true 

(3) That the defendant having come to know 
about the aforesaid suit is trying to dispose of his 
hou^e to one of with a view to defeat my claim 
under the decree which is about to be passed against 
him in the said vuit That this is true to my informa- 
tion received from Mr of and I believe that to 
be true 

(4) That if the defendant would sell off his house 
at there will be no possibility of realising my dues 
under the decree This is true to my knowledge as I 
know the defendant and his properties for sometime 
last 

(5) That under the aforesaid circumstances it is 
absolutely necessary that the defendant s house be 
attached before judgment or security be taken from the 
defendant for the sum that is about to be decreed 
against him with costs This is true to my belief 

Schedule 

( 4.s in No 1 ) 

No 1 1 4 Affidavit for arrest of defendant 
before Judgment 
t As before ] 

1 As para 1 of No 10 

2 That the defendant has no property within the 
jurisdiction of Your Honour s Court This is true to 
my knowledge as I know the defendant and his means 
for a long time 

3 That the defendant after service of summons m 
the above suit is trying to leave the jurisdiction of this 

2 ° J 1 
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Court with a view to defeat or delay the execution 
of the decree that may be passed against him in the 
suit This is true to my information received from 
of and I verily believe it to be true 

4 That after the defendant absconds beyond the 
jurisdiction of this Court it will be difficult for me 
to realise any sum in execution of the decree that 
may be passed against him This is true to my belief 

5 In the circumstances mentioned in paras 1, 2, 3 
4, it is absolutely necessary that a warrant be issued 
for arrest of the defendant before judgment or in the 
alternative security be taken from the defendant for 
the sum that may be decreed against him This is 
true to my belief 

[ As in No 1 I 

No 12. Affidavit for taking an order of 
temporary injunction 
I As in No 1, I 

1 That I am the plaintiff in the above suit and 
that I have sued the defendant for permanent injunc- 
tion restraining him from excavating a tank in the 
land m suit This is true to my knowledge 

2 That the defendant has no title whatsoever to 

the land m suit and that the defendant did not possess 
the land for 12 years or at any time before on 

which date the defendant forcibly entered on the land 
in suit with 20 or 25 men and began to excavate a tank 
on the land inspite of my repeated protest Tins is 
true to my knowledge 

3 That the suit land belongs to me and that I 
have a big 2 storied house just on the ea9torn side of 
tho disputed land and that if the defendant excavates 
a deep tank on tho land the foundation of my hou°c 
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will be weakened and there possibility of my house 
tumbling down and thereby causing heavy loss to me 
This is true to my belief 

4 That tn the circumstances noted above it is 
necessary that a temporary injunction be issued on the 
defendant restraining him from proceeding with further 
excavation of the tank as otherwise there is risk of 
heavy lo«s and considerable inconvenience to me 
This is true to my knowledge and belief 

[ As in No 1 ) 

No 13 Affidavit for making preliminary mortgage 

decree absolute 
I As in No 1 ] 

1 That I am the plaintiff No 1 in the above suit 
and am acquainted with the fact of the case This is 
true to my knowledge 

2 That the defendant did not pay any money 
either in Court or to the plaintiffs after preliminary 
decree was passed against him on and that a sum 
of Rs is due to the plaintiffs from the defendant 
under the said decree This is true to my knowledge 

3 That the period of grac° allowed to the defend 
ant has expired This is true to my knowledge as I 
saw a copy of the decree passed in the case 

4 That unless the said Preliminary Mortgage 

decree be made absolute and the property under mort 
gage be put up to sale the Plaintiff s dues under the 
decree will not be satisfied This is true to my 
knowledge and belief l As in No 1 J 

No 14 Affidavit for staying execution of a decree 

[ As in No 1 ) 

1 That the Plaintiff of Suit no of of this 
Courthas obtained a decree forRs against me in the 

/ 
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above suit on and that the time for preferring an 
appeal from the said judgment and decree have not 
yet expired This is true to my knowledge 

2 That I intend to prefer an appeal against the 
said judgment and decree and have already applied 
for necessary copies This is true to my knowledge 

3 That the plaintiff decree holder has put the 
aforesaid decree under execution and has attached 
my dwelling house This is true to my knowledge 

4 That I should be put to irreparable loss if my 
homestead be sold in execution of the aforesaid decree 
and before disposal of the appeal which I am going 
to prefer and in which, I am informed I have fair 
chance of success This is true to my belief 

5 That under the circumstances stated above 
it has become necessary that execution of the decree 
referred to in para 3 be stayed till the disposal of the 
appeal on taking proper security from me 

[ As in No I I 

No 15 Affidavit of property for Letters of 
Administration or Probate 

Schedule III — of the Court fu* Act 
( Added b?S 3 Act XI— 99 ) 

Form of valuation ( to be used with modifications 
if anj, as may be necessary ). 

In the (’ourt of . 

Re Probate of the will (or \dministra 

tion of the property and credits of deceased ) 

C Solemnly affirm 

I > ... ? and say that I am 

l make oath J 

the Executo' (or one of the Executors or one of the 
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next of km) of deceased and that I have truly 
«et forth m annexure A to this afBdavit all the pro- 
perty and credits of which the above-named deceased 
died possessed or was entitled to at the time of the 
death, and which have come or are likely to come to 
mv hand« 2 I further say that I have absolutely 
set forth in annexure B, all the items I am by 
law allowed to deduct 3 I further say that the said 
as«ets, exclusive only of such last mentioned items, 
but inclusive of all rents, interest, dividends and 
and increased values since the ’date of the death of 
the said deceased are under the value of 
ANNEXURE A. 

Valuation of the Moveable and Immoveable property 
of deceased 

Cash in the house, at the banks, houshold Rs a p 
goods, wearing apparel, books, plate, 
jewels, &c 0 0 0 

( State estimated value according to the 
best of Executors or Administrator s 
belief ) 

Property in Government securities trans 
ferable at the Public Office ( state des 
cription and value at the price of the 
day , also the interest separately, cal- 
culating to the time of making the 
application ) 0 0 0 

Immoveable property, consisting of ( state 
description giving in the case of house 
the assessed value, if any, and the 
number of years’ assessment, the mar 
ket-value is estimated at, and in the 
case of land the area and all rents 
that have accrued) 0 0 
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Leasehold property ( if the deceased held 
any lease for years determinable state 
the number of years’ purchase the pro 
fit rents are estimated to be worth and 
the value of such, inserting separately 
arrears due at the date of death and all 
rents received or due since that date 
to the time of making the appli 
cation ) 0 

Property in the public companies ( state 
the particulars and the value calculat 
ed at tho price of the day also the in 
terest separately calculating it to the 
time of making the application ) 0 

Policy of insurance upon life money out 
on mortgage and other securities such 
n« bonds mortgage bill* notes and 
other securities for money ( State the 
amount of the whole also the interest 
separately, calculating it to the time 
of making the application ) 0 

Book debts (other than bad ) 0 

Stock m trade ( state the estimated \alue 
if any ) 0 

Other property not comprised under the 
foregoing heads ( state the estimated 
value if any ) 

Total 0 

Deduct amount shewn in Annexure B 
not subject to duty 

Net Total 0 

( As is No i ] 



PART III. 

DISTRICT COURT LAWS ETC 
Law and Procedure Prescribed by the 
following Acts. 

e i 

1 The Indian Succession Act ( Act XXXIX of 1925 ) 

2 The Guardian! and Wards Act (Act VIII of 1889) 

3 The Lunacy Act ( Act V of 1912 ) 

4 The Insolvency Act ( Act V of 1920 ) 

5 The Land Acquisition Act (Act I of 1894) 

— WITH — 

Copious Notes and Rulings 
Models of petitions under the above Acts filed before 
District Judges and District Delegates have also 
been given as per list given below — 

1 Petition for Probate 

2 Petition for Letters of Administration 

3 Petition of caveat 

4 Petition for Succession Certificate for, collection of debt* 
5. Petition for appointment of a guardian of a minor 

6 Petition „ „ „ a committee for a lunatic 

7 Petition for Insolvency 

8 Petition of claim filed in Land Acquisition Case 

9 Petition of reference in Land Acquisition Case against 

the award of the Collector 




CHAPTER 1. 

Probale and Letters of Administration under 
Act XXXIX of 1925 


Application for Probate or Letters of Adminis- 
tration with the will annexed has to be made by a 
petition distinctly written in English or in the 
language in ordinary use in Proceedings before the 
Court in which the application is made with the will 
or w ithout any will as the case may be 

The application may be made either before the 
District Judge or District Delegate who may be a 
Munsif or a Subordinate Judge specially empowered 
m this behalf The District Delegate can dispose of 
uncontcsted cases and grant Probate or Letters of 
administration If a case before a District Delegate 
becomes contested he returns the papers to the 
applicant for presentation before the District Judge 

A District Judgo after framing issues in a 
contested case may transfer it to a Sub Judge or 
Munsif for disposal according to the valuation of 
the property in respect of which the application 
is made 

Contents of the application 

An application for Probate should contain the 
particulars gi%en below — 

(1) the time of testator’s death , 

(2) that the writing annexed is his last will and 
testament or as the case maybe , 

(3) that it was duly executed 


(4) the amount of assets which 
to the petitioner s hand , and 


are likely to co 
/ 
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(5) where the application is for Probate — that the 
■petitioner is the Executor named in the will 

In addition to the above particulars the petitioner 
shall state the following — 

(6) (a) When the application is to the District 
Judge that the deceased at the time of his death had 
a fixed place of abode or had some property situate 
within the jurisdiction of such District Judge and 

(6) When the application is to a District Delegate 
that the deceased at the time of his death had a 
fixed place of abode within the jurisdiction of such 
Delegate 

(c) When the application is to the District Judge 
and any portion of the assets likely to come to the 
petitioner s hands is also situate in another pro 
\ince, the petitioner shall state the amount of such 
assets in each province ilFor further particulars 
as to limited jurisdiction of any District Judge to 
grant Probate or L A in such a case, — Read Act 
XXXIX of 1925, Part IX ] 

(d) That no application has been made to any 
other Court for a Probate of the will or for Letters 
of Administration of the same estate 

Application for Letters of Administration shall 
he made by petition distinctly written os aforesaid 
and stating — 

(l) The time and place of death of the owner , 

*2) The family or other relatives of the deceased 
and their respective residences , 

(3) The right in which the petitioner claims , 

(4) The amount of assets winch are likely to 
■come to the petitioner’s hand, and also the particulars 

in para C. clauses («), (£>)« (c), ( d ). 
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\ B — An affidav t in the prescribed form stating the particu 
Jars of the properties should be filed w th the application for 
Probate or Letters of Adram stration For form of affidavit see 
Part II (Bl Chapter on Affidavits page 308 

Verification 

\ erification of application for Probate or Letters 
of Administration — 

I the petitioner in the above petition declare 
that what is stated therein is true to the best of my 
information and belief 

Verification of one of the witnesses to the will in 
the application for Probate as required under 
the law is given below — 

I (C D ) one of the witnesses to the last will and 
testament of the testator mentioned m the above 
petition declare that I was present and saw the said 
testator affix his signature (or mark) thereto (as the 
case may be) (or that the said testator acknowledged 
the writing annexed to the above petition to be his 
last will and testament in my presence) 

For procedure and notices to be served — See 
section 288 of the Act 39 of 1925 
Caveat 

Any person may file a caveat in a District Court 
objecting to the grant of Probate or Letters of 
Administration in respect of an estate and no proceed 
mgs will be taken after the filing of petition for 
Probate or Letters of Administration without giving 
a notice to the caveator 

If objections are filed in a Probate or Letters o 
Administration case the Court proceeds to franSe 
issues for determination of the points at issue jind 
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the ca*o is tried as a regular suit A District Judgfr 
may transfer such a suit to the file of a Subordinate 
Judges or Munsiff for trial 

Note —For forms of objections see C P Code Schedule I- 
Appendix A Form No 15 

For forms of petitions for Probate and Letter* 
of Administration and caveat see Appendix to 
this part 

N B —Affidavit of property should ho made and duty for grant 
of Probate or Letters of Administration has to he paid For 
duty see Chapter on Court Fees in Part X Besides general cite 
tions as in Probate cases special notices of the application 
have to be served on other relatives of tbe deceased For notice 
fees— see Chapter on Process fees! in Part X The applicant mai 
be called upon by Court to execute a security bond for a certain 
aumwith or 'without surety For form of such a bond see Pat t 
VII on Conveyancing 

Note — If there is a will of the testator but none is appointed 
executor thereby tbe said fact should be mentioned in the petition 
and Letters of Administration with a copy of the will should 
be asked for 

Rulings. 

Letters of Administration when granted 

See Part IX of Act 39 of 1925 Letter* of 
Administration are granted only in case of intestacy 
9 C L J o76 For right of Executor or Administrator 
R B ad 17 M L T 61 , 21 C W N 1013 
Duty of Probate Court 

Court is to see whether the will was executed a* 
required by law 23 C L J G21 P C Tho effect 
of the will ha* to be decided, if necessary in a regular 
suit See note before plaint in Administration Rult in 
Appendix to part I 
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Probate of a portion of will. 

Probate may be'granted of a portion of a will. 1 C 
L J 109 at page 113 {Vide section 237 of I S Act.) 
f executor is a minor. 

Probate can be taken by his guardian Nominee 
of a Court of Ward can take Probate See sections 
244. 245 of Act 39 of 1925, and 10 C W N. 241 

Administration by a party who is not ordinarily 
entitled to get Letters of Administration. 

Such an appointment is discretionary with Court 
—See sections 231 to 234 I S. Act, and 12. C W N. 747. 

Grants of effects unndministered. 

If one executor after takiog out Probate dies 
leaving the estate unadministered a new represen- 
tative may be appointed to administer the estate but 
if the apphcat-on is made long after the death of the 
previous executor, application may not be granted. 
IOC W. N 432 

Revocation of Probate. 

*1) If a will has not been proved in solemn form 
the probate may be revoked 5 C L J. 560 

(2) A Probate cannot be revoked at the instance 
of the party who had knowledge of the Probate 
proceedings I L. R 27 Cal 927. 

(3) Circumstances rebutting presumption of inten- 
tion to revoke is admissible. 8 C. W N, 822. 

(4) Probate is revoked if the grant was obtained 
by fraud I. L R. 33 Cal. 13, or by false inventory. 
34 I C. 435 

4 (a) For grounds of revocation— See 13 Bora. L 
R 38. 23 C. L J 82 31 1 C. 593. / 
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{5) Probate is revoked if the will is proved to be a 
forged one — 5 C. W. N. 377. Such a grant is void. 

Compromise of Probate case. 

Probate can be granted only when the will is 
proved in solemn form For effects of compromise 
of a Probate case without proving the will — see I L_ 
R. 31 Cal. 357=14 C W. N. 957 An application for 
Probate can not be converted into one for Letters 
of Administration 1 P. L. W. 744. 

Effect of Probate. 

(1) Probate is conclusive as regards representative 
title I L R. 25 Cal 354 

(2) For effect of Probate of a will of a Mahomedan 
tide I L R. 33 Cal 116 P C 

(3) Payment to executor affords full indemnity 
against any other party’s claim — 10 C W N. 422 

When can the application for Letters of 
Administration be made. 

Application can be made only where there is estate 
to be administered. 14 C. W. N 463 

Burden of proof in Probate case. 

The burden of proor lies on the person propound* 
ing the will. I L. R. 25 Cal 824 P C 
Citations. 

(1) Only persons interested in the property left 
by the deceased should get notices of the Probate 
proceedings I L. R. 28 Cal 441 

(2) For nature and oxtent of interest in property 
entitling a party to notice— see 10 C. L. J. 263 

Security. 

(1) Security is not required from executor ofter 
grant I. L. R. 31 Cal. 688 
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(2) In case of Letters of Administration security 
bond for the amount ordered should be executed 
in fa\our of the District Judge —I L R 33 Cal 713 
Discharge of surety. 

A surety may be discharged on his application 
after giving notice bnt he will be held liable for past 
mal administration I L R 29 Cal 68 
Suit by Executor. 

Executor bringing suit as an executor must pro 
duce the entire Probate m Court— I L. R. 32 Cal 710 

Power of Executor or Administrator to dispose 
of property (See sec 307 I. S Act ) 

As to who can bring an Administration suit 
against Executor or Administrator see notes to such 
a suit in Appendix to part I Read 45 Bom 75. 

(1) An Executor cannot dispose of property when 
the estate has been fully administered —3 C W. N 
635 = 9 C L J 116 

(2) An Executor can sell or mortgage property 
if there is no restriction in the will 8 C VV N 362 
36 Mad. 575. 24 Bom L R 753. 

(3) An Executor need not take permission of the 
Judge to dispose of property unless his power be 
limited in the will —I L R. 23 Cal 908 

(4) Compromise of suit by Executor in excess of 
his power is invalid — 14 C W. N. 451. 

(5) Lease by Administrator for more than 5 years 
is voidable — 8 C. W. N 54 

(6) Mortgage by Administrator without Judge’s 
permission is voidable — 8 C. W N. 54. 

(7) Alienation by Hindu widow administratrix 
with Court’s permission is valid — I. L R. 26 Cal 607 
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(8) When the estate is fully administered the 
Administrator if he is an heir can sell his interest 
without Court's permission — 4 OWN 635 

Can application for Probate be subsequently 
converted into one for Letters of Administration — 
No 41 Ind Cas 279 1 P L W 744 

Liability of Executors for accounts — Even if 
the Executor submitted accounts to the Court he 
is still liable to render an account to the heirs of 
the deceased 41 Cal 278. [Executor is liable to 
pay interest at 6 p c p a on money not invested 
by him 6 L W 85 

Object of Probate proceedings —The object is to 
find out the person who would administer the estate 
of the deceased No question of inheritance should 
be gone into in such a proceeding The Court should 
only see whether the will was duly executed 17 C 
W N 445 

Which Court can revoke Probate or Letters of 
Administration — The Court which granted the Pro 
bate or Letters of Administration 23 C W N 1045 

Can Probate be granted to a Corporate body — 
Yes it was granted to the Calcutta University 22 
C L J 583 

Can there be substitution in a Probate proceed 
ing — No 51 Ind Cas 76 

Can Probate be revoked on the ground that the 
provisions of the wilt are illegal —No 23 C W 
N 658 See page 316 

Effect of transfer by executor — Whero the 
Probate is revoked subscquontlj — - the transfer by 
executor if made in good faith, will not be void 
7 Ind Cas 9 
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Standard of evidence for proving a will — The 
standard of proof is that amount of proof on which 
a prudent man would believe that the will was exe 
cuted 25 C W N 779 

Is an heir of Executor liable ? 

Heir of executor is not liable for executor s acts 
but is liable for sum due from executor to the estate 
— to the extent of executor s assets in heir § hands — 
41 Cal 271 See 17 M L T 61 

Revocation 

(1) No revocation is ordered if the terms in the 
will are illegal — 23 C W N 658 But revocation may 
be ashed for on the ground of false inventory 34 
I C 43a 

(2) If revocation is ashed for after long time, — 
delay must be explained — 19 C W N 366 

(3) If certificate was obta ned by concealment 
of true facts and making untrue allegations the 
certificate granted can be revoked I L R 19 
Bom 821 

Can Surviving Executors sue the heirs of 
deceased executor for sum due to the estate — 
Yes 41 I C 605 

Nole — Adm n stration suit can be brought by any interested 
person — 59 I C 396 Costs of such suits are borne ord narily by 
the estate — 21 C W N 280 (See 45 Bom 75 ) 

Refund of money deposited for'purehase of stamp. 

If certificate is not granted, the money deposited 
should be refunded I L R 11 Mad 241 
Effect of finding. 

Any decision of title in a proceeding under this 
Act does not bar a suit for determining the same 
question See section 25 

21 
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Mahomedan will — 

A Mahomedan mil though unprobated can be used 
as evidence to prove title 15 C IV N 185 

Appeal 

Under the Act some orders passed by the District 
Judge are appealable 

The following orders are appealable — • 

(1) Allowing a caveat — I L R 17 Cal 48 

(2) Granting or disallowing Probate — I L R 17 

All 475 19 Bom 821, 26 All 173 

(3) Refusing to stay issue of Probate — I L R 24 
All 13 P C 

(4) Giving permission to sell property I L R 
28 Cal 149 

Succession Certificate 

Certificates for collection of debts due to the 
estates of the deceased persons were formerly issued 
under Act VII of 1889 but the sard Act was repealed 
by Act XXXIX of 192a and the provisions for granting 
certificates have been incorporated in sections 370 
390 of the Act of 1925 These certificates are issued 
to facilitate the collection of debts and the procedure i» 
less costly as the party applying for it is not required 
to pay duties on the value of the entire estato of the 
deceased as in a case of Probate or Letters of Admims 
tration but on the amount for which the certificate 
is asked for 

The applicant is to make an application bearing a 
Court foe stamp of as 12 and he is required to 
deposit with the application tho sum necessary for 
purchasing Court fees required for tho certificate 
In caso the original certificate did not contain 
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authority to collect all the debts — a fresh application 
may be made for extension of the certificate under 
Sec 376 and the original certificate may be extended 
authorising the applicant to collect the new debts. 
But in this case the applicant has to pay 50 p c in 
addition by way of penalty over the amount ordi 
nanly chargeable as duty The Court will call upon 
the applicant to furnish security when an order for 
granting an original or extended-certificate is made 
and on furnishing security called for, the Court will 
issue a certificate as prayed for 

Courts which csn^issue Certificates. 

An application for a Succession Certificate can 
be made either to the District'Judge or to any Sub- 
Judge or Munsif specially authorised to grant certi 
ficates under Sec 388 of the Act. It may be con- 
venient in Sub-Divisions to apply for certificates 
before a Munsif or a Sub-Judge and these officers when 
authorised have concurrent powers with the District 
Judge to grant certificates for unlimited amounts 
When security is ordered a duly stamped security 
bond executed by the applicent and one or more 
sureties as may be directed, for the required amount, 
has to be filed in Court and the sureties have to bind 
themselves to indemnify the persons legally entitled 
to any amount covered by the certificate should the 
occasion so demand 

The security bond furnished is tested by a res- 
ponsible offior of the Court before it is approved by 
the Court and the certificate is issued 

Contents of Application 

Application for certificate has to be be signed and 
verified and should contain the following particulars' 
namely — 
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(a) The time of the death of the deceased, 

(b) the ordinary residence of the deceased at the 
time of his death, and if such residence was not 
within the local limits of the jurisdiction of the 
Judge to whom the application is made then the 
property of the deceased within those limits, 

(c) the family or other near relatives of the 
■deceased and their respective residences , 

(d) the right in which the petitioner claims, 

(c) the absence of any impediment under Sec 
370 or under any other provision of this Act or any 
other enactment, to the grant of the certificate or 
to the validity thereof if it were granted , and 

(/) the debts and securities in respect of which 
the certificate is applied for (Sec 372 of the Act ) 
Where to apply 

Certificate under this Act may be granted by 
a District Judge or a Sub Judge or a Mun«i» 
specially authorised (under Sec 381) within who*© 
jurisdiction the deceased ordinarily resided at ithe 
time of his death or if at that time the deceased had 
no fixed place of residence, the Court within whose 
jurisdiction any portion of the property of the 
deceased may be found (Vide Sec 371 and 20 
W.R 286) 

Citations 

Besides general notice to bo affixed in pome 
conspicuous part of the Court House, special citations 
are to be issued on persons who, in the opinion 
of the Court, may bo entitled toigct notices of the 
application. 
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Procedure 

On the date fixed for the case the Court may 
take evidence either orally or by an affidavit and if 
it is satisfied that there is ground for granting the 
certificate it shall pass orders granting the certificate 
on such terms as to security as it thinks fit If 
any party appears and files an objection the Court 
will take evidence adduced by the applicant or the 
objector and decide in a summary manner whether 
the applicant is entitled to get the certificate applied 
for When an order is made granting or refusing 
or revoking a certificate at the instance of a party 
the order is appealable under sec 384 Such an 
order passed by the District Judge is appealable 
to the High Court and if the order be passed by a 
Sub Judge or a Munsiff, an appeal will he to the 
District Judge It may be mentioned here that if 
an Exparte certificate is issued any person interested 
may come in subsequently and apply for revocation 
of the certificate under Sec 383 The Court may 
revoke the certificate ~ 

(1) where the proceedings were defective or 

(2) where the applicant got an order for the 
certificate by a fraudulent misrepresentation of 
facts , or 

(3) the applications for the certificate contained 
untrue allegations 

An order for security is not appealable according 
to some of the High Courts — Vide 63 I C 846 , 26 
All 173, but in a recent case the Calcutta High 
Court has held that such an order is appealable — Vide 
25 Cal 320=1 C W. N. 59 
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Effect of Certificate. 

It does not entitle the holder to administer the 
estate of the deceased generally, (Vide 33 I C 157) but 
it simply authorises him to collect the debts 
mentioned in the certificate and affords protection 
to the debtors making payments to him Vide 57 
I. C G41 Even when the certificate is subsequently 
revoked payments made before revocation to the 
holder of the certificate gives valid discharge to the 
payer. Vide Sec. 386 

What is decided in a proceeding for 
Succession Certificate. 

In the proceeding intricate questions of law or 
fact as to the rights of the contending parties to 
get the estates of the deceased are not decided The 
Court simply sees in a summary way who is the best 
man to collect the debts due to tho estate of the 
deceased 30 Cal. 581. The Court is not to consider 
whether the debt is recoverable or not. 15 C. L. J. 384 
Meaning of the word ‘Security’ for which Succession 
Certificate may be granted. 

It has been defined m Sec 370 (Please read the 
Sec.) The word “debt” does not include rent, revenue 
or profitB payable in respect of land for agricultural 
purposes.* 26 Cal 536= 3 C. W N. 294. Dower debt 
is a debt for which Succession Certificate will bo 
necessary. 30 AH. 315 For money m deposit *in 
Saving’s Bank m a Post office road sec. 4 »of the 

* Note : — A certificate la not neccisary for collection of rent of 
agricultural land but It l« necessary for collection of rent of borne 
•trad land due to tho estate of a deceased— 41 I C 84 See see 
214 of Act 39 of 1925 for definition of “debt " 
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Government Savings Bank Act XVI of 1923 and 
for Postal Certificates see the Act of 1917 

No suit can be decreed for debts due to ..he estate 
of the deceased Unless Succession Certificate or any 
other certificate required by law is produced in 
•Court but it is not necessary to file the certificate 
along with the plaint — {78 I C 387) But the Court 
will not pass a decree till the certificate is filed 
57 I C 650 Certificate will be necessary when 
the plaintiff dies and his heir is substituted in the 
course of the suit 16 Bom 519 A certificate is not 
necessary by getting a pure mortgage decree but if a 
personal decree is sought for afterwards for any sum 
due after sale of the mortgaged property production 
of a certificate is imperative 12 C W N 145 35 Cal 
767 If a debt is assigned after the death of the 
deceased by his heirs the assignee is required to pro 
duce a certificate for getting a decree 15 Mad 419 
Production of a certificate is necessary for execution 
•of a decree for money due to the estate of a deceased 
19 Cal 482 18 All 34 But where the decree holder 
dies after filing the execution petition and his heirs 
are substituted in the proceeding no certificate is 
necessary 26 Cal 838 A certificate filed in a Court 
•cannot be questioned 27 All 87 There is no provx 
sion for granting a joint certificate for recovering 
a debt 

Rival claimants and who can get certificate 
In considering who is entitled to get the certi 
ficate the Court is to see the fitness of the person 
as well as his propinquity 12 W R 356 A Certificate 
■can be granted to the widow of the deceased (6 C 
W N 345) and she ha« right of preference wher 
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the dispute is with a cousin of the deceased 14 W. 
R 415 The Court will ordinarily grant certificate 
to a person who appears to be the natural heir of the 
deceased, 7 Mad 452 

Valuation for purpoie of certificate 
For Certificate in respect of promissory notc«. 
debentures etc the market value of the property at 
the time of the application is taken into consideration 
for calculating the duty payable 

Certificate for partial collection of a debt. 
Succession certificate may be issued m respect 
of a portion of a debt in a fit case and it is discre 
tionery with the Court either to grant or refuse such 
a certificate AWN 1893 page 84 

For English forms of application sec Appendix to 
this part For Bengali form sec Bengali Appendix 
Note — ror procedure notices to I e issued nnd how certificate 
Is granted in cases of rival claimants—- see section 370 to 390 of 
Act 39 of 1925 

Extension of certificate 

Court may extend the certificate under section 37G 
including any debt orsocunty not originally specified 
as stated before 

Revocation. 

For grounds of revocation of certificate — sec 
section 383 

Court.fces to be paid for certificate. 

For this soo the Chapter on Court Foes in Part X 
Noir—In calculating debts interest hat to be calculated and 
In the case of 0 P. Notes the market»value of such notes on the 
date of application has to be taken a* stated above The same fees 
have to be paid whethor the certificate is taken [tor collection of 
debt or for drawing Interest due on »uch debt* 



CI\IL COURT PRACTICE 


329 


Objection 

If objections are filed the Court will frame issues 
and trj the case in a summary way and pas'* orders 
accoiding to the decisions of those issuer fhe Court 
however will not enter into complicated questions of 
title but will simply try the question as to who is the 
fit person to get the Certificate See I L R 30 
Cal 581 

SUCCESSION CERTIFICATE ACT 
Some other important Rulings 
Necessity of certificate 

A. decree for money payable to r the estate of 
a deceased person can only be passed on production 
of the certificate I L R 35 Cal 767 

Value of certificate 

(1) A certificate granted by any Court cannot be 
questioned by the Court in which it is filed I L R 
27 All 87 

(2) The certificate if not filed with the plaint can 
be produced during trial I L R 20 Cal 755 

(3) A certificate is necessary for the amount 
which becomes payable after the testator s death 
1 L R 36 Cal 936 

(4) A money decree cannot he executed without 
a certificate I L R 20 Cal 755 

Who can apply 

(1) Any person intersted in the money may apply 

(2) Guardian of a minor interested in the money 
may apply I L R 28 Bom 344 

Debts 

Existence of the debt for which certificate is 
applied for should be proved if so required I L R 25 
Cal 320 
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Nole —Certificate can be granted for a part of a debt also— if 
this Court thinks it fit to do 18C W N 136 See page 326 
Complicated questions of title. 

Such questions need not be enquired into by the 
Court issuing the certificate The certificate should 
be granted to the person who has pruna facie the 
best title I L B <S0 Cal 581 
Security 

(1) Guardian of a minor applying for certificate 
should furnish security I L E 25 Bom 523. 

(2) Hindu widow applying for certificate in 
respect of sums due to her husband s estate should 
furnish security 5 M L J 36 For form of security 
bond see Part IV on Conveyancing 

CHAPTER II. 

The Guardians and Wards Act VIII of 1890 

Which Court can appoint guardian of a minor 

A District Court can appoint guardian of person 
or property of a minor If the application be for 
guardianship of the person of a minor, it should 
be made to the District Court having jurisdiction 
over the place where the minor ordinarily resides but 
if the application be for guardianship of property of 
the minor it may be made either to the District 
Court within whose jurisdiction the minor ordinarily 
resides or to a District Court having jurisdiction 
in a place where he has property 

After passing of the Act IV of 1926 ‘ The High 
Court may by general or special order, empower any 
officer exercising original civil jurisdiction subordinate 
to a District Court 0 e any Sub Judge or MunsiffJ or 
authorise the Judge of any District Court to 
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empower any judicial officer subordinate to him, to 
dispose of any proceeding under the Guardians and 
Wards Act transferred to such an officer ” 
(Vide Section 3 of Act IV of 1926 ) Before the 
passsing of the said Act the District Court was the 
only Court which could deal with and dispose of any 
proceedings under the Act 

Nature of Proceedings, appointment etc 

Proceedings under the Guardians and Wards Act 
are of a summary nature (1). The Court is simply 
to sec whether the proposed guardian is fit to look 
after the welfare of the minor (2) If a Mahomedan 
minors mother remarries— she is considered unfit 
to get custody of the minor and so she must not 
apply (3) When a guardian is appointed by a will 
no other person can be appointed guardian (4) 
Where a guardian of person of a minor has been 
appointed, the Court can appoint a’separate guardian 
of property (5) Unless there is necessity for 
appointment of a guardian the Court will not appoint 
a guardian — so the reason for making the application 
must be clearly set forth in the application (6) If 
the minor has attained age of discretion the Court 
will consult the wishes of the minor in making the 
appointment (7) 

A Court has no power to make an order appoint- 
ing a guardian of a minor except on a substantive 
petition from a person willing to act as guardian (8) 
A Pardanashin lady may be appointed guardian and 

(1) 66 I C 888 (2) 18 C W N 1198 18 C W N 1 

34 Bom 1*1 , (3) 11 C L J 632 (4) 16M L J 357 40 

672, 19 C W N, 513, (5) 15 R 230 (6) 15 C W 
<7) 18 C W N 1198 (8) 38 Cal 783 
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due administration of minor’s property may be safe- 
guarded by taking security (9) If adoptive parents 
are dead the natural father may be appointed 
guardian (10) If minor’s father by a will has appointed 
an executor to manage the property— and if Probate 
is taken of the will — no guardian of property of the 
minor need be appointed (11) Where the minor i« 
a member of a joint Mitakshara family and has no 
separate property — no guardian of property can be 
appointed (12) 

Contents of application for appointment of 
guardian of a minor. 

(1) If the application is not made by the Collector 
it shall be by petition signed and verified in manners 
prescribed by the Code of Civil Procedure for " the 
signing and verification of a plaint and stating so 
far as can be ascertained — 

(а) The name, sex, religion, date of birth and 
ordinary residence of the minor , 

(б) Where the minor is a female, whether she is 
married, and if so, the name and age of her husband 

(c) The nature, situation and approximate value 
of the property, if any, of the minor , 

(tf) The name and residence of the person having 
the custody or possession of the person or property 
of the minor , 

(e) What near relations the minor has and where 
they reside , 


(9) 14C L J 226=15 C W N 676 (10) 15 C W. N 558. 
(11) 15 C W N 558 (12) 9 Cal 301 
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(/) Whether a guardian of -the person or property 
or both of the minor has been appointed by any 
person entitled or claiming to be entitled by the law 
to which the minor is subject to make such an 
appointment 

( 5 ) Whether an application has at any time been 
made to the Court or to any other Court with respect 
to the guardianship of the person or property or 
both of the minor and, if so, when, to what Court, 
and with what result , 

(ft) Whether the application is for the appoint- 
ment or declaration of a guardian of the person of 
the minor or , 

( 1 ) Where the application is to appoint a guardian, 
the qualification of the proposed guardian , 

(j) Where the application is to declare a person 
to be a guardian the grounds on which that person 
claims , 

(A.) The causes which have led to the making of 
the application , and 

(1) Such others particulars, if any, as may be 
prescribed or as the nature of the application renders 
it necessary to state 

(2) If the application is made by the Collector, 
it shall be by a letter addressed to the Court and 
forwarded by post or in such other manner as may 
be found convenient and shall state as far as possible 
the particulars mentioned above 

(3) The application must be accompanied by 
declaration of the willingness of the propo 
guardian to act and the declaration must be s * 
by him and attested by at least two wit^ 

[See section 10] 
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N B — For procedure after the filing of the application — 
see sections 11 to 19 

AT B — Ho duty Is required for this application but the 
guardian may be called upon by the Court to execute a bond with 
or without sureties for a certain sum No affidavit of property 
is required for filing with this petition Besides general citations 
notices of the application are given to the near relatives of 
the minor 

For fees for such notices — see the Chapter on 
Process Fees in part X 

Procedure if objection be filed. 

The Court will then frame issues and decide the 
case like a regular suit and pass necessary orders on 
determining the issues The District Court may 
transfer the case to a Sub-Judge or a Munsiff under 
the new law for disposal 

Fresh application. 

If an application be dismissed for default— a fresh 
application can be filed for appointment of a guardian 
of a minor (1) 

Power of a guardian in dealing with minors’s 

properties. 

Guardian cannot mortgage minor’s property 
without Court’s permission Such a mortgage is not 
binding on the minor (2) A guardian cannot transfer 
minor’s property without Court’s permission Court’s 
permission should be obtained by bona-fide placing 
all material facts before the Court and not by frau- 
dulent misrepresentation or concealment of facts (3) 

A guardian cannot acknowledge debt of a minor 

(1) 17 C W N 429, 68 I c 291 . (2) 25 Cal 909 . (3) Read 22 
C W N 477 and 21 C W N 861; Read section 21 of tb* 
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unless it be for his benefit (4} A lease by a guardian 
for o\er 5 years without Court's permission is 
invalid (5) [For effect of contract made by a guar- 
dian Read 34 Cal 163 F B and for liability of a 
minor for such contract Read 39 Bom 915 } 

It must be remembered in the above connection 
that a natural guardian does not cease to be a 
natural guardian simply because he is also appointed 
guardian by the Court (6) It has been held by their 
Lordships of the Privy Council that the acts of a 
natural guardian are binding on a minor unless set 
aside by a Court (7) 

Notice 

Notice is not absolutely necessary where all 
persons who should get notices are before the 
Court (8) 

Review 

An order of a District Court appointing a guar- 
dian is final and such an order cannot be reviewed (9). 

Refusal by Court to remove a guardian — Appeal 

Such an order is final and no appeal lies against 
the order (10). but the order can be challenged by 
way of revision 

If there be proceedings in more Court than one : 
Proceedings in one of the Courts may be stayed by 
High Court (11) 

When a guardian of property cannot be appoin- 
ted : If a minor’s property be m the hands of 
executors (appointed b> minor's father in his will) 

limitation Act of 1908 (4) 43 I C 865 (5) 15 Cal 627, 2 A 

J 507 16) 3 C L J 12 17)1C W H 578 P. C (8) 18 C W. 
N 160 (9) 4. Lah L T 274 U0) 46 Mad 873 fll) 26 Cal 
1C \\ N 91 i 
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who have taken Probate no guardian of property 
of the minor can be appointed (12) The guardian 
of property has to file accounts of income and 
expenditure of minor s property regularly in Court 


CHAPTER 111 

The Indian Lunacy Act (Act IV of 1912) 

Proceeding in Lunacy cases in Presidency towns 

The law as to lunacy has been embodied in the 
in the Indian Lunacy Act of 1912 If the alleged 
lunatic resides within the original jurisdiction of a 
High Court application for judicial inquisition as 
to the lunacy of the person can be made by any 
relative of the alleged lunatic or by the Advocate 
General to the High Court within whose jurisdiction 
the lunatic ordinarily resides Notice of the appli 
cation is served on the lunatic and his near relations 
The Court then fixes a day for enquiry into the 
matter The lunatic may be called upon to attend 
the enquiry to be examined by the Court or by a 
competent medical man for ascertainment of the 
montal capacity of the alleged lunatic If the 
lunatic resides within the jurisdiction of any District 
Court at the time of the inquisition the High Court 
may ask the District Court to holo an inquisition and 
send a report If the High Court is satisfied either 
on the evidence before it or on the report of the 
District Court as to the alleged lunacy then it shall 
pass an order under Sec 46 for proper custody of 
the lunatic and for the management of his property 


(12) 15 a W N 558 
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It may also, in a fit case, simply pass an order 
for the management of the lunatic’s property without 
making any order as to his custody (Vide Sec 46) 
The manager is to administer the property under the 
direction of the Court, and the Court may, for 
payments of lunatics’s debts, or for discharge of any 
incumbrance on his property, or for his maintenance 
of himself or of his family or for maintenance of any 
dependent member of his family or for meeting the 
costs of the lunacy proceeding, pass necessary orders 
(Vx do Sec 49) In case of sale of the lunatic’s 
properties the Court of Wards, in certain cases, may also 
assume charge of thelunatic’s property under direc- 
tion from the Court The order appointing a manager 
of a lunatic s property and person may be set aside 
under sec 60, if it is proved, to the satisfaction 
of the Court, that the unsoundness of mind has 
ceased 

Proceeding* in Lunacy cases outside the Presidency 
Towns — where to apply ? 

Whenever any person residing within the juris 
diction of any District Court is possessed of property 
and is alleged to be a lunatic, the District Court, 
within whose jurisdiction such person resides 
may, upon an application direct an inquisition 
under sec 62 for the purpose of ascertaining whether 
such person is of unsound mind and is incapable of 
managing himself and his affairs 

Who should apply ?— The application may be 
made by any relation of the alleged lunatic, or by 
any Government pleader or by the Collector of 
the District 
22 
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Notice —Notices of the application are served upon 
the alleged lunatic and upon his relations This 
may be effected m any way the Court directs 
Enquiry. 

The District Court may require presence of the 
lunatic at the enquiry and get him examined by a 
medical man and take such evidence as may be 
adduced The District Court may, if it thinks fit 
to do so, appoint two or more persons to act as 
Assessors to help the Court in the inquisition 
Delegation of enquiry to the Sub-court 

If the alleged lunatic resides at a distance of more 
than 50 miles from the place where the District Court 
is held, the District Court may issue a commission 
to any sub-court to hold the inquisition and the said 
sub court may appoint Assessors to help it The 
subordinate Court then holds an enquiry and 
submits a report with the opinion of the Assessors, 
if any 

Appointment of a guardian and manager. 

If the District Court Is satisfied, either on th® 
evidence before it or on the report of the subordinate 
Court, that the alleged lunatic is really so it 
appoints a manager of the lunatic’s estate and may 
also appoint a guardian of bis person The Court 
generally takes security from the manager appointed 
by it (Vide sec 71) The legal heirs of a lunatic shall 
not ordinarily be appointed guardian of his person 
(Vide sec 72) 

Powers of the manager of a lunatic’s estate. 

The manager may exercise the same powers 
in the management of the estate as might have 
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been exercised by the proprietor, if not a lunatic 
and may collect and pay alt just claims, debts and 
liabilities due to or by the estate of the lunatic 

Provided that no manager so appointed shall 
without the permission of the court 

(») mortgage charge or transfer by sale, gift 
exchange or otherwise any immoveable property 
of the lunatic or 

Qj) lease any such property for a term exceeding 
the years [but permission may be granted to lease for 
over five years subject to any condition or restriction 
which the Court thinks fit to impose ] 

Before granting any such permission the Court 
may cause notice of the application for permission 
to be served on any relative or friend of the lunatic 
and may make or cause to be made such enquiries 
as to the court may seem necessary in the interest 
of the lunatic 

The manager appointed by the Court haeto furnish 
an inventory of properties coming to his hands and 
accounts every year If the inventory or the account 
be challenged by any person interested the District 
Court may itself enquire into the matter or may 
refer it to any subordinate Court 

Suit against the manager 
Any relative of a lunatic may under sec 79 get 
leave of the District Court to sue the manager for 
accounts 

Removal of manager and guardian 

The District Court for sufficient cause may rernov 
any manager appointed by it and may compel t 
person so removed to make over the properties in 
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Notice —Notices of the application are served upon 
the alleged lunatic and upon his relations This 
may be effected m any way the Court directs 
Enquiry. 

The District Court may require presence of the 
lunatic at the enquiry and get him examined by a 
medical man and take such evidence as may be 
adduced The District Court may, if it thinks fit 
to do so, appoint two or more persons to act as 
Assessors to help the Court in the inquisition 
Delegation of enquiry to the Sub.court 

If the alleged lunatic resides at a distance of more 
than 50 miles from the place where the District Court 
is held, the District Court may issue a commission 
to any sub court to hold the inquisition and the said 
sub-court may appoint Assessors to help it. The 
subordinate Court then holds 311 enquiry and 
submits a report with the opinion of the Assessors, 
if any 

Appointment of a guardian and manager. 

If the District Court is satisfied, either on the 
evidence before it or on the report of the subordinate 
Court, that the alleged lunatic is really so, d 
appoints a manager of the lunatic’s estate and may 
also appoint a guardian of his person. The Court 
generally takes security from the manager appointed 
by it (Vide sec 71) The legal heirs of a lunatic shall 
not ordinarily be appointed guardian of his person 
(Vide sec 72) 

Power* of the manager of a lunatic’s estate. 

The manager may exercise the same powers 
in the management of the estate as might have 
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been exercised by the proprietor, if not a lunatic 
and may collect and pay all just claims debts and 
liabilities due to or by the estate of the lunatic 

Provided that no manager so appointed shall 
v ithout the permission of the court 

(i) mortgage charge or transfer by sale, gift 
exchange or otherwise any immoveable property 
of the lunatic or 

(i) lea^e any such property for a term exceeding 
five years {but permission may be granted to lease for 
over five years subject to any condition or restriction 
which the Court thinks fit to impose ] 

Before granting any such permission the Court 
may cause notice of the application for permission 
to be served on any relative or friend of the lunatic 
and may make or cause to be made such enquiries 
as to the court may seem necessary in the interest 
of the lunatic 

The manager appointed by the Court has to furnish 
an inventory of properties coming to his hands and 
accounts every year If the inventory or the account 
be challenged by any person interested the District 
Court may itself enquire into the matter or may 
refer it to any subordinate Court 

Suit against the manager 
Any relative of a lunatic may under sec- 79 get 
leave of the District Court to sue the manager for 
accounts 

Removal of manager and guardian 
The District Court for sufficient cause may remove 
any manager appointed by it and may compel t 
person so removed to make over the properties in 
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band to his successor. The Court' may also for 
sufficient cause remove any guardian of the person of 
a lunatic 

Penalty of manager for refusing to give accounts 
The District Court may in such a case impose 
a fine not exceeding Bs 500/- by an order and may 
realise the amount as if it were due under a decree of 
a Court (Vide sec 83) 

Appeal 

An order passed by the District Court in any of 
the foregoing cases may be appealed against to the 
High Court 

Powers of Manager. 

The powers of a manager are almost similar to the 
powers of a guardian of a minor — so please refer to the 
rulings in the last chapter for further particulars 

CHAPTER IV. 

The Provincial Insolvency Act, 1920 
(Act V of 1920) 

What is an act of insolvency ? — A debtor com 
mits an act of insolvency in each of the following 
cases : — 

(a) if in British India or elsewhere, he makes a 
transfer of all or substantially all his property to a 
third person for the benefit of his creditors generally , 
(h) if in British India or elsewhere he makes a 
transfer of his property or part thereof with intent 
to defeat or delay his creditors , 

(c) if, in British India or elsewhere, he makes 
any transfer of his property, or any part thereof 
which would, under this or any other enactment for 
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the time being in force, be void as a fraudulent 
preference if he were adjudged an insolvent , 

(ri) If with intent to defeat or delay his creditors , — 
(t) be departs or remains out of British India 
(ti) he departs from his dwelling house or usual 
place of business or otherwise absents himself 

(tit) he secludes himself so as to deprive his ere 
ditors of the means of communicating with him , 

(id) if any of his property has been sold in exe 
cution of a decree of any Court for the payment 
of money 

(t) if he petitions to be adjudged an insolvent 
under the provisions of this Act, 

(it) if he gives notice to any of his creditors that 
he has suspended, or that he is about to suspend 
payment of his debts, or 

(m) if he is imprisoned in execution of a decree 
of any Court for tho payment of money 

JV B — It should be noted that the act of an agent may be 
construed as the act of the principal (Sec 61 

Who can apply ? A debtor may apply to a Court 
of competent jurisdiction for adjudication of himself 
as an insolvent , and it is equally open to a creditor 
or creditors to put m an application for adjudication 
of the debtor as an insolvent But the circumstances 
under which a debtor or creditor may apply are 
different The circumstances under which a debtor 
may apply are as follows — 

When can a debtor apply ? A debtor can app 
when (1) he is unable to pay his debts and A 

(a) his debts amount to five hundred rupees 
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(ft) he is under arrest or imprisonment in execu- 
tion of the decree of any court for the payment of 
money , or 

(c) an order of attachment m execution of such a 
decree has been made, and is subsisting against his 
property (Sec 10) 

Thus it will appear that condition (1) coupled with 
any of the three conditions (a), (b) or (c) will entitle 
a debtor to put in a petition But a debtor in respect 
of whom an order of adjudication under this Act has 
been annulled, owing to his failure to apply or 
prosecute an application for his discharge is not 
entitled to present an insolvency petition without 
the leave of the Court by which the order of adjudi 
cation was anulled Such Court shall not grant leave 
unless it is satisfied that the debtor was prevented by 
any reaonable cause from preventing or prosecuting 
his application But if the subsequent petition is 
based upon facts substantially different from those 
contained m the petition on which the order of adju- 
dication was made, then the order of adjudication 
will be no bar to the presentation of a subsequent 
petition. (Vide Section 10) 

When can a creditor apply ? A creditor may 
present an Insolvency petition agamt a debtor when 
(a) the debt owing by the debtor to the creditor, or, 
if two or more creditors join m the petition, the 
aggregate amount of debts owing to such creditors 
amount to five hundred rupees, and ( b ) the debt is a 
liquidated sum payable either immediately or at some 
certain future time, and (c) the act of insolvency 
on which the petition is grounded has occurred within 
three months before the presentation of the petition 
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If the petitioning creditor is a secured creditor, 
he shall in his petition either state that he is willing 
to relinquish his security for the benefit of the 
creditors in the event of the debtor being adjudged 
insolvent or give an estimate of the value of the 
security In the latter case, he may be admitted as 
a petitioning creditor to the extent of the balance 
of the debt due to him after deducting the value so 
estimated m the same way as if he were an unsecu 
red creditor (Sec 9) 

Where to present the petition ? An insolvency 
petition must be presented to a Court having juris- 
diction under this Act in any local area in which 
the debtor ordinarily resides or carries on business, 
or personally works for gain, or if he has been 
arrested or imprisoned, where be is in custody , but 
an appellate Court or a Court exercising revisional 
jurisdiction cannot entertain any objection as to 
place of presentment of an application unless such 
an objection was taken before the Court of the first 
instance at the earliest possible opportunity and 
unless there has been a consequent failure of justice. 

What shall an insolvency petition contain when 
it is presented by a debtor ? An insolvency petition 
when presented by a debtor shall contain the follow- 
ing particulars — 

(o) A statement that he is unable to pay his debts , 

(6) the place where he ordinarily resides or carries 
on business or personally works for gain, or if he 
has been arrested or imprisoned the place where he 
is in custody , 

(c) the Court (if any) by whose order he has been 
arrested or imprisoned, or by which an order haS 
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been made for the attachment of his property, together 
with particulars of the decree m respect of which 
any such order has been made , 

{ d ) the amount and particulars of all pecuniary 
claims against him, together with names and 
residences of his creditor so far as they are known to, 
or can by the exercise of reasonable care and dih 
gence be ascertained by him , 

(<*) the amount and particulars of all his property, 
together with — 

(») a specification of the value of all such property 
not consisting of money , 

{«) the place or places at which any such pro- 
perty is to be found , and 

(m) a declaration of his willingness to place at 
the disposal of the Court all such property save m 
so far as it includes such particulars (not being his 
books of account) as are exempted by the Code of 
Civil Procedure, 1908 or by any other enactment for 
the time being in force, from liability to attachment 
and sale in execution of a decree 

(/) a statement whether the debtor has on any 
previous occasion filed a petition to bo adjudged an 
insolvent and where such a petition has been filed 
(i) if such a petition has been dismissed, the 
reason for such dismissal or 

(u) if the debtor has been adjudged an insolvent, 
concise particulars of the insolvency, including a 
a statement whether any previous adjudication has 
been annulled and if so the grounds therefor 

What particulars have to be put in a creditor's, 
application 7 The particulars are 
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fa) the place where the debtor ordinarily resides 
or carries on business or personally works for gain, 
and if he has been arrested or imprisoned, the place 
where he is in custody , 

(6) the act of insolvency committed by such debtor, 
together with the date of its commission, and 

(c) the amount and particulars of his or their 
pecumarv claim or claims against such debtor 
Signing and verification of the application. (Sec. 12). 

An application for insolvency, whether put in 
by a debtor or creditor, must be signed and verified 
Procedure for admission of insolvency petition : — 
An insolvency petition has to be filed like a plaint 
in a civil case After the petition is filed a date is 
fixed for hearing of the petition The creditor or 
a debtor, as the case may be, has then to be served 
with notices of the application In a case where the 
petitioner is the debtor, it is ordinarily the practice 
to appoint an ad interim receiver of the property 
of the debtor or any part thereof , the Court may 
also at its discretion appoint an ad interim 
receiver even in cases where the petitioner is the 
creditor The powers of an interim receiver are akin 
to those of a receiver appointed under the Civil 
Procedure Code The Court also has powers to 
appoint a such receiver at any time after the admission 
of the petition and before the order of adjudication 
is passed (Vide Sec 19 and 20) 

What interim proceedings the Court may take — 
While admitting the insolvency petition or at any 
time subsequent but before adjudication, the Court 
may make the following orders *— 
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(a) Call upon the debtor to furnish proper security 
for appearance until final orders are made upon the 
petition 

(b) Direct the debtor’s detention in civil prison 
should he fail to furnish security 

(c) Order the attachment by actual seizure of the 
whole or part of the property in possession or under 
control of the debtor excepting the his books «f 
accounts and such other things as cannot he attached 
under the Civil Procedure Code 

(d) Order a warrant to issue with or without bail 
for the arrest of the debtor and direct that he be 
detained in prison until the Court orders his release 
on such terms as it thinks fit (Sec 23) 

The procedure at the hearing— The debtor when 
he has applied for insolvency shall make out the allega 
tions made in the petition at the time of the hearing 
The Court may call for the attendance of the debtor, 
in case the application was presented by a creditor 
or creditors Parties are allowed tune to adduce 
such evidence as may be necessary for proving the 
oase of either party and the Court takes substance 
of the evidence adduced before it If the applicant 
fail to make out the allegations made, the Court 
dismisses the application (Vide sections 24 and 25) 
If the Court does not dismiss the application, it makes 
an order of adjudication, and the debtor is required 
to apply for final discharge within the time allowed 
by the Court (Vide sec 27) For the effect of an order 
of adjudication — read section 28 The order of adjudi 
cation made by the Court is required to be published in 
the local official Gazette and in such other manner 
as may be presented by the Court (Vide section 3Q) 
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For the following particulars refer to the sections 
given below. 

(1) Protection order Sec 31 , 

(2) Deht« which can be proved under the Act— 
Sec 34 

(3) The circumstances under which an adjudica- 
tion order may be annulled — Sec 35 t 

(4) Proceedings on annulment — Sec 37 , 

(5) Compositions and Schemes of arrangement — 
Section 38 , 

(6) Court's power to re-adjudge a debtor insolvent 
— Section 40 , 

(7) For procedure for applying for discharge order 
read Sec 41 , 

(8) Where Court may refuse to pass a final order 
of discharge— Sec 42 

(9) Where adjudication order may be recalled — 
Section 43 , 

(10) The method of administering insolvent's 
properties and proving debts — Secs 45—66 , 

(11) Eight of insolvent to surplus — Sec 67 ; 

(12) Appeals — Sec 75 , 

Effect of the order of discharge. 

An order of discharge does not release the insol- 
vent from 

(«) any debt due to the crown , 

( b ) any debt or liability incurred by means of any 
fraud or fraudulent breach of trust to which he was 
a party ; 

(c) any debt or liability in respect of which h 

has obtained forbearance by any fraud to which'h* 
was a party ; or / 
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(d) any liability under an order for maintenance 
made under section 488 of the Code of Criminal 
Procedure Code (Vide sec 44) 

A debtor may be punished by the Court for fraud 
or concealment of facts or for disobedience of the 
Court’s order — For particulars and Procedure — read 
sections 69 to 73 

Insolvency Rulings. 

Residence of the applicant. 

Under Section 6, sub section (2) of the Insolvency 
Act it is not necessary for the petitioner to reside 
for a long time within the jurisdiction of the Court 
15 C L J 457 

t Examination of Applicant. 

Whether the witnesses are present or not the 
Court shall examine the debtor under Section 14 
clauses 2 and 3 and then consider whether time 
should be given for adducing evidence 9 A L J. 233 
Dismissal of application. 

(1) The Judge should record his reasons for 
dismissal as laid down in Section 15 Where there are 
considerable assets it will be most disadvantageous 
to the creditors if the adjudication order be refused 
15 C L J 631 

(2) A debtor’s application to be adjudicated an 
insolvent cannot be dismissed on the ground that he 
could not satisfy the judge that he was unable to 
pay his debts 15 C W. N 990 

Appeal 

(1) An appeal should bo presented within 90 days 
The Insolvency Act being complete in itself— the 
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time required for taking copy cannot be excluded. 
8A.L.J 833-11 Ind Case 107 

(2) No court fee is required if J D be in custody 
I L R 10 Cal 61 

Application by Minor. 

A minor cannot be adjudicated an insolvent. 
I L R. 13 Cal. 68 

Application by a person residing outside jurisdiction 
but carrying on business by agent within 
jurisdiction. 

If the business be carried on by an agent within 
jurisdiction of the Court the principal can apply m 
the Court for insolvency. I L K 23 Cal. 26 P. C 
See also 2 C. W N 306 at page 311. 

What the creditor applicant is to prove? 

He is to show that judgment debt is due and that 
the judgment-debtor has not been able to pay. 5 C. 
W N 91 at p 102 

Examination of judgment-debtor by Court. 
Judgment-debtor may not be examined by Court 
in a case when the petition is filed by a creditor. 
5C. W N 90 

If the insolvent fails to attend after a preliminary 
order of discharge. 

The final order may be passed if the insolvent 
shews sufficient cause explaining his absence. I. L. 
H 13 Cal 67 

Unintentional mistakes in the application. 

This is not sufficient ground for rejection of 
Application. I. L R. 7 All. 295. 
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Transfer by judgment-debtor just before declaration 
of insolvency. 

Such transfers are void — I. L E 6 All. 84 P. C. 

A bona-fide purchaser is not affected. I. L. R. 
2 Cal. 359 

Discharge order— Discretion of Court. 

Granting of discharge order is discretionery with 
the Court according to the circumstances of the case 
I L R 19 Cal 733 

Decree passed against the insolvent for amount 
entered in the schedule* 

The decree-holder can take execution notwith- 
standing the insolvency proceedings I, L. R 15 Cal 
762, but see I. L R 14 All 358 
If the mortgagee fails to prove his debt before the 
receiver 

As a mortgage is a secured debt, a mortgagee 
may not prove his debt before the receiver; he 
may execute r the mortgage decree I L R 16 Cal 
592, 1. L. R 21 All 227 

Creditor not mentioned in the schedule 

(1) Such a creditor also can prove his debt before 
the receiver. — I L R 11 Mad. 1 

(2) He can execute his decree if any obtained by 
him for his dues I L R. 30 Cal. 407 

Acquisition of property after vesting order 

Subject to the right of the Official Assignee, the 
insolvent may deal with such properties as if he were 

•A discharged J D cannot be arrested but an undischarged 
one can be I. L. R 28 Med 152 F. B 
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not an insolvent I L R 8 Cal 55G See I L R 
19 Bom 232 where it has been held that properties 
vest in the Official Assignee 

Receiver * 

Can a receiver sell mortgaged property ? 

Without the consent of the mortgagee receiver 
cannot sell such property I L R 12 Bom 272 
Posse sion of receiver is possession of the rightful 
owner 55 I C 17 and 2 C h J 602 

Commission of a receiver 

The receiver will get commission on thc 7 net assets 
after payment of debts I L R 15 Mad 233 
Purchase of property by receiver 

The Court shall not sanction such a purchase 
5C W N 91 

Discharge and vesting order 
Effect of discharge order on debt 

Discharge of an insolvent does not discharge his 
debts Z L R 16 Cal 592 

Note —For effect of a vest ng order— see I L R °9 Cal 4 l> 8 
F B — 6 C W N 577 

Balance in the hands of a receiver after satisfaction 
of debts 

The receiver will pay the same after deducting Ins 
commission to the insolvent I L R 13 Cal 66 
Insolvency order obtained by fraud 

If an order is obtained by fraudulent representa 
tion the Court has inherent power to set it aside 
8C W N 468 

•Recc ret s an officer of the Court and -not a Court 18 C W 
N 36G For dut es and powers of rece rer see ^ C W N 
UC L J 445 / 
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see sec. 18 cl (1) and page 255), and (3) the apportion- 
ment of the compensation money between persons 
interested in the property (See page 357) 

The award of the Collector is final unless a 
reference is made to the Civil Court against the 
award The Collector then takes possession of the 
land. (For the Collector’s powers as to taking posses- 
sion before making an award in cases of emergency 
Read sec. 17 and page 360) 

Reference to Civil Court. (See pages 359 & 362)- 

Persons dissatisfied with the Collector’s award 
regarding compensation or apportionment or both 
may appl y to the Collector in writing for reference 
ofjttbe matter cont ained in the award to the Civil 
Court The - , a pplication shall state the grounds of 
objections and must be made (1) if the applicant 
was present before the Collector at the time of the 
award, within six weeks from the date of the award , 

(2) in other cases within six weeks from the receipt 
of the notice of the Collector under sec. 12 or within 
six months from the Collector’s award whichever 
period shall first expire (Sec 18) The Civil Court 
tries the case on reference as a regular suit 
How compensation is determined 

In determining the amount of compensation 
the Court takes into consideration : — 

(1) the market value of the land at the timo 
of declaration ; (See page 358) 

(2) the value of crops and trees on the land ; 

(3) the fact of severance of the land from other 
land ; 

(4) damages sustained by the claimant at the 
time of the Collector's taking possession of the land l 
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(5) the reasonable expenses of removal, if the 
claimant is compelled to change his residence, 

(6) the bonafide loss incurred by the claimant from 
diminution of profits between the declaration and 
actual acquisition (See Sec 23) * 

Apportionment of compensation. 

When persons interested in the compensation 
differ among themselves as to apportionment of the 
same, the Collector may decide the question himself 
or refer the matter to the Civil Court 

Statutory allowance of 15 P. C. 

In addition to the market value, the Collector 
or the Civil Court shall award 15 per cent as com- 
pensation on the market value, in consideration of the 
compulsory nature of acquisition (See Sec. 18 cl (1)) 
Acquisition of a part of a house. 

A part of a house cannot be acquired and the 
Collector should give the market value of the entire 
house under section 49. 

Interest on compensation money. 

Collector shall award interest at 6 p c p a on 
the compensation money from the time of taking 
possessmn till payment (See Section 34) 

Acquisition of land of persons who are not 
competent to alienate (See page 361.) 

Money m Buch cases is invested and interest' is 
paid to such disqualified persons — Vide section 32 

Note. — This section applies to cases of acquisition of •— . 

<1) Land belonging to a Hindu widow , 

<2) L8nd belonging to an idol • 

(3) Land belonging to charitable bodies 

•Even persons getting land by adverse possession are entitled" 
to get compensation 20 0 W, N 828 f 
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Appeal 

Appeal against the decision of the Land Acquiei 
tion Judge disposing of a reference lies to the High 
Court (See section 54) For details see page 362 

Note —For form of application for claim before the Collector 
and for petition of reference to Civil Court — see Appendix to this 
part 

Function of the Land Acquisition Collector 

(1) He is not a judicial officer He cannot admi 
mster oath — I L R 27 Cal 820 

(2) He is not a judicial officer but an agent of the 
Local Government I L R 30 Cal 36 Read 32 
Cal 605 P C 

(3; Proceeding bofore the Collector are adminis 
trative and not judicial I L R 32 Cal 605 (P C ) 
Jurisdiction of the Land Acquisition Judge 

(1) Such a Judge has exclusive jurisdiction in Land 
Acquisition cases referred to him —10 OWN 991 

(2) He cannot delegate his authority to any other 
officer I L R 16 Bom 277 

Acquisition, nature of 

(1) All interest m the land must be acquired 
4 L L J 256 

(2) Land may he acquired for temporary public 
works I L R 30 Cal 36 

Notice 

(1) Fiftoon days notice under sec 10 shall be 
given to persons interested otherwise tho proceeding 
becomes illegal II C W N 356 

(2) If notice is not served as required by sec 9 
ct 3 on the occupiers of the land the award i* 
invalid I L R 30 Oal 576 
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Award— Value 

(1) An award incidentally determining other 
questions hetween claimants is not final between the 
parties regarding those matters I L R 30 Cal. 36 
Payment of compensation to a wrong person 
The remedy of the real owner lies m a reference 
to the L A Judge He may also sue the wrong 
persons in a Civil Court for recovery of the amount 
The Land Acquisition Court can also compel the 
wrong person to refund the money (1) “Persons 
interested’ in Sec 3 means Zemindar, Patmdar, 
and other intermediate tcnureholders and raiyats 
(32 Cal 605 P C ) 

Effect of Land scquistion proceeding 
It binds every person.even if he has no notice 
of the proceeding , and the Government acquires 
good title to the land acquired The remedy of 
the person who did not get notice is by a suit 
against the person to whom payment had been made 
through mistake (2) 

Apportionment of compensation money between 
landlord and tenant 

The compensation money is apportioned between 
persons»having different grades of interest in the land 
le the Zemindar, laluqdar and other intermediate 
tenants (3) The rent payable by the tenant to the 
landlord is capitalised at il5 to 30 years purchase, 
according to the nature of the tenant's interest, and 
an allowance is made for a possible chance of enhance- 


(1) 32 Cal 911 17CWN 1057 , 20 C W N 816 

(2) 30 Cal 576 32 Cal 921 

(3) 2 C W N 453 See also 12 C W N 432 and 7 C L J 284. 
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rnent of rent (4) Money will be divided'according to- 
the different grades of interests and values thereof 

Compensation for land how ascertained —The 
Collector or the Court is to ascertain the value of the 
land at the time of the acquistiou Or when the award 
is made (1) Speculative rise in prico of land is not 
taken into consideration in making valuation (2) , 
nor is the change m the character of the land, after 
declaration and before award, is taken into considera 
tion in making the award But when the owner uses 
the land for any particular purpose, he is entitled 
not only to the market value of the land but al«o 
to the expenditure which he may have to incur 
for getting similar advantage elsewhere (3) , values 
of trees, buildings and lands have to be determined m 
ascertaining compensation payable to the owner (4h 
If the land is specially fit for any particular purpose, 
that has also to be taken into account in ascertaining 
the value of the land (5). When the land has reasonable 
frontage but is of considerable depth, it is divided 
into belts according to distance from the road, and 
separate valuations are fixed for portions included 
in those belts. (6) It must be noted that the Court in 
ascertaining valuation i c bound to take into considera- 
tion the question of damage due to loss of easement 
(7), and also ]o«s due to severance (8) A party cannot 

(4) 28 Cal 146 

(1) 25 Cal 194. 

(2) 26 Bora 1 P C 

(3) 25 C \\ N 677 

(4) 30 Mad 151 

(5) 44 Mad 264> 

(6) 11 C L J 612 HOW N. 134 

(7» 14 Cal 423 

(8) 28 Cal 685 
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even wan ehis right to compensation for land acquired 
i.e he must get his compensation whatever bis conduct 
might ha\e been , (1) and the Collector is bound to 
award compensation for any land acquired by him 
Even a per«on acquiring title by adverse possessjon is 
entitled to get compensation (2) 

But a purchaser of non transferable occupancy 
holding purchasing the poroperty without landlord’s 
previous censent is not entitled to any compen- 
sation (3) In making an award the Collector or the 
Land Acquisition Judge cannot assume the existence 
of a hypothetical tenant and value the land by 
adding the respective values of the interests of 
the landlord and the tenant Such a principle is 
unsound (4) 

Evidence necessary for displacing the 
Collector’s award. 

Compensation for land acquired cannot be 
ascertained with anything approaching mathematical 
accuracy and the Court has to see whether the 
evidences adduced displaces the finding of the 
Collector Where the claimant wrecklessly adduces 
evidence of grossly exaggerated valuation, the 
Court rejects such evidence (5) But the land acqmsi 
tion Court has no jurisdiction to reduce the claim to 
any amount less than that awarded by the Collector 
(See sec 25 of the L A Act and 70 I C 82 ) 


(1) 25 C L J 476 
12) 20 C W N 828 

(3) 17 C W N 1057 

(4) 31 0 L J 204 

(5) 22 C W N 659 


/ 
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Reversioner’s claim to compensation 

A reversioner can claim also a higher amount 
before the L A Judge than that claimed by the 
■widow before the Collector (5) 

A party after award may bring a suit for damages 
which he could not foresee at the time of the award 
ILE 34 Ca! 470 

Possession 

The Collector can take possession of the land 
under sec 16 of the Act without giving any previous 
notice I L R 39 Cal 576 . 

Waiver of Compensation for Land * 

(1) The Collector or the Court shall ascertain 
the value of the land at the time of the award m 
the way stated before and the owner must get it no 
matter whether he waived his, ‘right to the compensation 
or not, as a parky cannot legally waive his right to 
compensation I L R 18 Cal 99 P C (Seepige359) 
Land Acquisition Court can consider question 
of possession and title of claimant 20 C \V"N 1028 
Apportionment ** 

The compensation money should be apportioned 
between persons having different grades of mtere«t 
in the land eg the Zeminder Talukdor, and other 
intermediate holders — 2 C W N 453 See ai^o 
12 C W N 432 and 7 C L J 284 


(5) 45 Mad. 421 

* For mode of valuing land by dividing It into bolts according 
to distance from road etc — Bead 11 C L J 612 14 C TV N 1^4 
•• For apportionment between Pstnldar and hi* landlord— 
Read 46 C L J 301 and 211 
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Suit instead of Reference 

(1) If any money is paid by the Collector to any 
person not entitled to get the same the owner can 
recover the amount by a suit without making any 
reference 7 C W N 538 

(2) A Cnil suit lies for declaration of right to 
a share of compensation money wrongly awarded — 
I L R 14 Mad 46 

(3) Questions regarding the title to the compen 
cation money and for apportionment may be 
determined either by reference or by civil suit 
between the parties IOC W N 991 

Land belonging to persons incompetent to alienate 

(1) In cases of lands belonging to Hindu widows — 
the compensation money may be invested m 
purchasing suitable property I L R 21 All 354 

(2) If the land is trust or charitable property — 
the compensation money should be invested in 
Government securities I L R 29 Mad 117 

Interest — Reference 

Reference can be made if interest on the compen 
sation money is not allowed st G pc pa from the 
date of taking possession 

Interference of Civil Court in acquisition 
proceedings 

The Civil Courts have no jurisdiction to interfere 
with proceedings for acquisition of land — I L R 
30 Cal 36 

Reference to Civil Court 

( 1 ) Detailed grounds for reference need not be 

mentioned in the application of reference — 24 ^C 
"W N 716 If the Collector refuses to make referen 

/ 
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as desired by the party, the order o refusal can be 
set aside by High Court on revision — 12 C W. N. 241. 

(2) The matter under reference before the L. A. 
Judge cannot be tried by another civil Court in a 
regular suit. — 10 C. W, N 991. 

(3) Person asserting himself as landlord can make 
reference — 5 C.L J 301. 

(4) Any person claiming interest in compensa- 
tion money can make a reference — 10 C. W. H. 195 

(5) The L A. Judge cannot enq are into any matter 
which has not been referred to him by the Collector 
I.L R 34 Cal. 451 * 

(6) Questions about area must be determined by 
reference. 10 C W. N. 991 

Appeal. 

Under section 54 an appeal lies to the High 
Court from the award or from any part of the award 
made by the Civil Court on reference An order 
apportioning the compensation money is also appeal- 
able. I. h. R 32 Cal. 921. 


For remedy -where there la no reference— Seo 36 J C 621 



Appendix to Part III. 

District Court petitions, Land acquisition claims, 
Reference, etc. 

The laws under which the above petitions are 
made have been given in detail in this part Forms- 
of petitions are given below — 

No. 1. Petitions for Probate 


In the Court of the 


District Ju dge 
District Delegate 


of 24-Parganas, 


[ Petition for Probate ] 


The humble petition of of 

Most respectfully sheweth — 

1 That the writing hereunto annexed is the last 
Will and Testament of of who died at 

on the of 1911, within the jurisdic 
tion of this Court, where he had property described 
m the annexed affidavit, at the time of his death , and 
that the said writing was duly executed by the 
said testator 


2 That the petitioner is the son of the testator 
and is the executor appointed by the said Will 

3 That the amount of assets which are likely- 

to come to your petitioner’s hands is Rs as fully 

set forth in the Annexure A and the amount of debts — 
Rs is set forth in Annexure B. of the accom* 

panying affidavit 

4 That to the best of your petitioner’s belief, no 
application has been made to any other Court f 
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probate of the said Will or for Letters of Administra 
tion in respect of the estate left by the testator 

Under the circumstances, your petitioner prays 
that probate of the annexed will be grantsd to your 
petitioner 

And your petitioner, as In duty bound, shall ever 
pray 

I the petitioner do declare that what is 

stated herein is true to the best of my information 
and belief 

[Signature of Applicant 1 

I one of the witnesses to the last Will and 
Testament of the testator mentioned in the above 
petition do hereby declare that I was present and 
saw the said testator affix his signature to the 
Will annexed to this petition 

[Signature of a witness to the Will J 

Note — It should be notod that a petition for Probate should 
not be made to a District Delegate unless the deceased bad a fixed 
place of abode within the jurisdiction of such a Delegate If t"® 
application is before a District Judge It Is not essential that the 
deceased should have had a fixed place of abode within bis 
Jurisdiction It will bo enough If the deceased had some properties 
sltuato within his jurisdiction These facts should be clearly 
stated In the petition for probate See section 276 of Act XXXIX 
of 1925 

N B — Probate duty has to be deposited by Cholnn 
in Court The petition shall be accompanied by an 
affidavit stating the properties left and debts due by 
and to the estate of the deceased as given m the form 
■of affidavit (for tho form of affidavit seo pages 30$ 
to 310) , 
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No 2* Petition for Letters of Administration 
In the Court of the, etc 

The humble petition of of 

Most respectfully sheweth — 

1 That the late , of died at on 
the 3ay of 19 within the jurisdiction of this 
Court where he had property described m the an- 
nexed affidavit at the time of his death 

2 That the deceased at the time of his death left 
the following relatives at the places given below — 

(1) Widow — Sreemati 

Address 

(2) Mother — Sreemati 

Address 

(3) Daughter — Sreemati 

Address 

(4) Brother — Babu 

Address 

(5) Son (Petitioner) 

3 The petitioner prays for letters of adrnimstra 
tion in respect of the estate of the deceased, being the 
only son of the deceased 

4 Same as para 3 of petition No I 

5 That the deceased did not make any Will and 
that to the best of your petitioner’s belief no applica- 
tion has been made for letters of administration to 
the estate of the said deceased 

(6) Under the above circumstances your petitioner 
prays that letters of administration to the estate of 

may be granted to your petitioner. 

And your petitioner, as in duty bound, shall eve 
pray 


• Under sec 278 of the I S Act (Act 39 of 1925) 


/ 
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I the petitioner do declare that what is 

•stated in my petition is true to the best of my know 
ledge and belief 

[Signature of applicant ] 

No 3— Form of caveat 
In the Court of the District Judge of . 

Caveat under Section 284 (t) of Act 
XXXIX of 1925 

The humble petition of of Thana 
"District 

Most respectfully sheweth — 

1 That your petitioner is interested m the estate 
-of deceased who died on day of at 

2 Your petitioner by filing this caveat prays that— 
Let nothing be done in the matter of the estate 

of late of who died on the day 

of 1912 at without notice to the 

petitioner 

[Signature ] 

NB — Court fees — Court fee stamp to be affixed 
to the petition * 

No 4 — Application under Act XXXIX of 1925 for 
collection of debts due to the estate of 
a deceased person 
In the Court of the 

The humble petition of son of of 
Most respectfully sheweth — 

1 That your petitioner makes this application 
under Act 39 of 11P5 for certificate for collection 

• Its. 10 Is the feo In Danes! Assam Madras and Bombay In 
U P the fee Is Rs 5 in respocl of properly valued up to Rs. 500 and 
over that Rs 10 In the Punjab C 1 and Debar and Orissa the 
duty Is Rs S 
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■of debts due to the estate of the deceased 
of 

2 The said of died at on the 

day of 19 

3 That the deceased ordinarily used to reside 
at the time of his death at within the jurisdic- 
tion of this Court and that the deceased left 
properties described in Schedule A within the 
jurisdiction of tins Court 

4 That the descriptions of the near relatives of 
the deceased with their respective residences are 


.given below — 


(a) Father 

of PS Dist 

(6) Widow 

of •. » 

(c) Brother 

of , , 

(d) Son 

(Petitioner) , , 


5 That the petitioner being the only s n of the 
deceased makes this application for grint of a 
certificate 

6 That there is no impediment under section 
370 or any other provision of this Act to the gnnting 
of the certificate to the petitioner The deceased 
did not make any Will and no letters ot ad minis 
tration or probate of any Will in respect < f the 
estate of the deceased has been taken or applied for 

7 The debts and dues in respect of which 
the certificate is applied for are mentioned in the 
Schedule B annexed herewith 

8 Your petitioner prays that a certihcite may 
bo granted to him for collection of debt* (mentioned 
in Schedule B) and interests due thereon 

And your petitioner, as m duty bound, shall 
every pray 
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I, , petitioner declare that the contents of 

this application are true to the best of my knowledge 
and belief 

(Signature of applicant ) 

Schedule A of properties of the deceased within 
the jurisdiction of this Court 

Schedule B Properties of the deceased in respect 
of which the certificate is prayed for 

Notices — Besides issuing general citations, notice 
of the application has to be given to the near 
relatives of the deceased 

No, 5 — Petition for appointment of a guardian of a 
minor under Act Vlll of 1890. 

In the Court of the District Judge of 
Petition for appointment of o guardian of minor 
Sreeman 

The humble petition of of 

Most respectfully shewetli — 

1. That your petitioner makes this application 
for being appointed guardian of the person and pro- 
perty of minor . son of of 

2 The required particulars are given below • — 

(«) i Name of the minor Srce 

li Sex Male , 

in Religion Hindu, 

iv Date of birth The 27th of Sop 

tember 19 » 

v. Ordinary residence of Behala, within 
the minor the jurisdiction 

of this Court 

(6) The nature, situation and approximate 
value of the property of the minor are given m the 
Schedule A annexed herewith 
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(c) The aforesaid minor has no relative besides 

his mother — the petitioner in this case— and an uncle 
{father s brother) Babu residing at 

(d) No guardian of person or property of the 
aforesaid minor has been named by his father in 
any Will 

(e) No application for appointment of a guardian 
of person or property of the minor was made in any 
Court 

(/) This application is made by your petitioner 
for management of the properties and for protection 
of the person of the said minor 

(«;) Under the circumstances set forth above, your 
petitioner prays that she may be appointed guardian 
of the person and property of her son the 

aforesaid minor 

And your petitioner as in duty bound shall ever 
pray 

I petitioner do hereby declare that I am 
willing to act as guardian of the person and property 
of my minor son Sreeman and that the 

contents of this petition are true to the best of my 
knowledge and information 

{Signature of Applicant ] 

I of and I of declare that 

this petition was signed by the applicant in our 
presence 

j- Witnesses 

(A) Schedule of property of the minor which are 
likely to come to the petitioner s hands 

24 
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No 6— Petition for appointment of a guardian of 

a lunatic under Act IV of 1912. 

In the Court of the District Judge of 

Petition for appointment of a guardian of lunatic 
The humble petition of son of of 
Most respectfully sheweth — 

1 That your petitioner files this application for 

being appointed guardian of the person and property 
of his lunatic brother of 

2 That the said lunatic is aged years and 

is a Hindu by religion, he is residing with the peti 
tioner at his house at within the jurisdiction 

of this Court 

3 That the lunatic has no near relation besides 
the petitioner and the lunatic’s wife Sreemati 
who is residing with the lunatic at the petitioner’s 
house 

4 That no guardian of the person and property 
of the said lunatic has been appointed by any 
competent Court of Justice 

5 That the said lunatic is of unsound mind and 

incapable of managing his properties and taking 
proper care of his person and has been so since the 
month of 191 

6 That the nature, situation and approximate 
values of the properties of the said lunatic are given 
in the Schedule A annexed herewith 

7. That this application is made for the appoint- 
ment of a guardian of the lunatic for taking proper care 
of his person and for management of his properties 

8. That your petitioner prays that he may bo 
appointed a guardian of the person and property 
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of the aforesaid lunatic after making necessary 
enquiries about the lunacy of the said 

And vour petitioner as m duty bound shall ever 
pray 

I the petitioner do hereby declare that I am 
willing to act as the guardian of the person and 
property of the said lunatic and to take proper care 
of his person and property and that the contents of 
this petition are true to the best of my knowledge 
and belief 

[Signature of Applicant ] 

(A) Schedule of properties of tho lunatic giving 
approximate values thereof [See page 336 and read 
22 C W N 547] 

No 7 — Insolvency Petition. 

In the Court of the District Judge, 

Hoogly 

Insolvency Jurisdiction 

Tne humble petition of of the judgment 
debtor in suit No of of the Court of of 

Most respectfully sheweth — 

1 That your petitioner ordinarily resides at 
within the jurisdiction of this Court 

2 That a decree was passed by the Third Court of 

the Subordinate Judge, of Hoogly against your peti- 
tioner m suit No of of that Court and 

that in execution of the said decree the said Court has 
attached your petitioner's property (or that your peti- 
tioner has been arrested in execution of the said 
decree and that he is now in custody of the Court 
at or imprisoned at , ) 

3 That the amounts and particulars of all pecu 
mary claims against your petitioner together with 
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the names and residences of his creditors, so far as 
your petitioner has been able to ascertain, are given 
in Schedule Afannexed hereunto. 

4. That the amount, kind and particulars of your 
petitioner’s properties and values thereof are fully set 
forth in Schedule B annexed hereto, and the said 
properties are to be found in the places mentioned in 
the said Schedule, and your petitioner is willing to 
place the said properties at the disposal of the Court. 

5. Your petitioner prays that he may be declared 
an insolvent and discharged. 

And your petitioner as in duty bound shall ever 
pray. 

Schedule A. 

Schedule B. 

I the above petitioner do hereby affirm and 

declare that the particulars set forth above are true 
to my knowledge. 

Signature of Applicant. 

No. 8 — Claim in Land Acquisition case. 

I No Court-fee is required. J 

To 

The Land Acquisition 

Deputy Collector, Aiipur. 

Project 

Case No of 

The humble petition of... ...... son of of, 

Most respectfully sheweth : — 

1. That your petitioner is the mourasi mokarari 

tenant of the land bearing plot numbers 23, 37, 

84 of the said project and that Babu of. * s 

the superior landlord of the petitioner and that the 
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said landlord gets Rs as rent every year from 
the petitioner in respect of the above plots 

2 That the area of said plots is B C 
chittaks square feet and that the market value 
of the said land is Rs per bigha 

3 That out of the value of the land the landlord is 
entitled to get 20 times the rent payable to him and 
the balance should be awarded to the petitioner 

4 That the value of the building comprising 

rooms, verandah, etc standing on plot No is 
Rs and the petitioner is entitled to get the 

entire compensation money for the said building 

5 That according to the calculations given in the 

Schedule annexed hereunto your petitioner is en 
titled to get Rs with 15 p c statutory 

allowance, that is, in all Rs for the land and 

building acquired 

And your petitioner, as in duty bound, shall ever 
pray 

Schedule of account 

Total value of Land B | Rs as p 

C Chat at Ks_ per bigha t 

after deducing landlord s sharej „ „ „ 

Value of building „ „ , 

Total , „ 

S. A 15 p c 

Total „ „ „ 

N.B — The application should not be entitled 4 In 
the Court of the L A. Collector* as the L. A 
Collector is not a judicial officer and his Office is 
not a Court I L R 30 Cal 36 See rulings giv 
under the Land Acquisition Act in Part 
page 352 
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No 9 — Reference 
[Twelve annas Court Fee ] 

To The Land Acquisition 

Deputy Collector 

Project 

Case No of 

[Petition of Reference ] 

The humble petition of son of of 

Most respectfully sheweth — 

That your petitioner is aggrieved with the award 
of valuation and apportionment made by this Office 
in respect of plot No of the above project 
and he prays that the matter be referred to the 
Civil Court under Sec 18 of the Land Acquisition Act 
foi determination of the proper valuation of the said 
plot No of the said project and for apportion 

ment of the compensation money between y« uC 
petitioner and his tenant according to Jaw 

2 That the property is worth Rs and not 

Rs as awarded by the Collector 

3 That the tenant is entitled to get Rs aS 

price of his huts standing on plot No and that 

the balance of the compensation money’ should be 
awarded to your petitioner and that no part of the 
value of the land should be awarded to the tenant 
who was a tenant at will of the land under your 
petitioner 

Your petitioner prays that reference be made to 
the Civil Court in the above terms 

And your petitioner as in duty bound shall ever 
pray 

Signature 

[See page 352 and read 24 C W N 716 ] 
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II 
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CHAPTER I. 

Appeal 

Notes on Appeals m General 

An appeal lies only if it is expressly given by 
the Act and not otherwise So objections as to 
the maintainability of appeals may be taken wherever 
occasion arises When such an objection is taken 
it is for the appellant to shew that he has the right 
to appeal 21 M L J 77 23 C L J 443 Even 

a successful party can prefer an appeal if his conten 
tion was not accepted by the trial Court but he 
succeeded on other grounds N W P H C R 120 
25 N L J 379 at 384 21 All 117 Abenamdar of a defen 
dant against whom a decree has been passed can 
prefer an appeal 2 A L J 702 No person has a 
right to prefer an appeal unless he is a party to the 
suit 12 P W R 1919 When there was contest be 
tween the defendants one defendant may prefer an 
appeal disputing right of another defendant 18 Bom 
520 An order rejecting a plaint has the force of a 
decree and is appealable From decisions in cases 
valued upto Rs 5000 appeal lies to the District Court 
and not to High Court no matter even if thedecree be 
for an amount more than Rs 5000 20 Bom 265 17 
Cal 680 Jurisdiction cannot be conferred upon a 
Court of appeal by consent of parties, 16 C L J. 77, 
34 Bom 171 and valuation as givemn the plaint deter 
mines the forum of appeal 10 All 524 It must 
be remembered that an appeal lies even from an 
Exparte decree No appeal lies against a consent 
decree but may he against 2 decree passed oa 
compromise if the decree embodies terms be 
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the scope of the suit or where the fact of compromise 
is disputed 30 Mad 421, 66 I C 258 

If a party does not prefer an appeal from a Preli 
miliary decree he cannot afterwards challenge the 
Preliminary decree in an appeal against the final 
decree (Sec 97 0 P Code ) — 38 C L J 111 If final 
decree is passed before the time allowed for appeal 
against a Preliminary decree expires — appeal may b e 
preferred against both the decrees If a Preliminary 
decree be set aside on appeal the final decree based 
on such Preliminary decree becomes inoperative"— 17 
OWN 868=19 I C 630 

Ordinarily an Appellate Court does not reverse 
decree of trial Court unless the decision affected the 
merits of the case and resulted in the failure of 
justice If the trial Court improperly admitted evi 
dence but there be other legal evidence in the record 
to justify the finding— the appellate Court wilt 
not interfere— 6 BLR 495 (499) 10 C L J 38 If 
a document not properly stamped had been admitted 
in evidence the Collector can take steps but the 
appellate Court has no right to question the 
admissibility of the document 71 I C 42 51 1 C 
88 18 C W N 697 The grounds on which a second 
appeal lies have been mentioned in sec 100 of the C 
P Code If there be substantial error or defect m 
procedure affecting the merits of the case or if the 
decision m the case be contrary to law or if the Court 
failed to determine any material issue in the ca^e a 
second appeal will lie The High Court does not 
interfere with the findings of fact but after the 
amendment of sec 103 m 1926 the powers of High 
Courts have been widened The amendment is re 
ferred to below for easy reference 
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New amendment of 1926 of sec 103 C P Code 
By the amending Act (Act of 1926) 

The High Courts m second appeal 

determine any issue of fact necessary for 
the disposal of the appeal which has not been 
determined by the lower appellate Court or which 
has been wrongly determined by such Court by 
reason of any illegality omission or error or defect 
as is referred to in subsec (1) of sec 100 So the 
powers of the High Courts have now been much 
widened to prevent frequent remand of cases for 
determining questions of fact 

Appeal from decree 

Save as otherwise expressly provided in the body 
of the C P Code or by any law for the tim* being 
m force an appeal shall lie from every decree passed 
by any Court exercising original jurisdiction to the 
Court authorised to hear appeals from decisions 
of such Court 

N B — Exceptions — Appeal does not lie from 
decrees passed by a Small Cause Court from decrees 
in rent suits as laid down in section 153 of the Bengal 
Tenancy Act also in cases under section 9 of the 
Indian Specific Relief Act 

Appeal lies from an original Exparte decree but not 
from a consent decree [See section 96 of the CPC] 
Appeal from orders 

An appeal shall he from the following orders and 
save as otherwise expresly provided m the body of 
the C P Code or by any law for the time being in J 
force from no other orders — 
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(а) an order superseding an arbitration where 
the award has not been completed within the period 
allowed by the Court ; 

(б) an order on an award stated in the form of 
a special case ; 

(c) an order modifying or correcting an award ; 

(d) an order filing or refusing to file an agree- 
ment to refer to arbitration ; 

(e) an order staying or refusing to stay a suit 
where there is an agreement to refer to arbitration; 

{/) an order filing or refusing to file an award 
in an arbitration without the intervention of 
the Court , 

(p) an order under sec. 95 C P. C. awarding 
compensation for obtaining arrest, attachment or 
injunction on insufficient grounds , 

(h) an order under C. P. Code imposing a fine or 
directing the arrest or detention in the civil prison 
of any person except where such order is passed 
in execution of a decree. 

N. B — No appeal lies from any order passed in 
appeal under the above clauses JSeo section 
104, C. P. C ] 

(t) an order under Rule 10, Order VII of the 
C P. Code returning a plaint to be presented to the 
proper Court. 

{j) an order under Rule 10, Order VIII pronoun- 
cing judgment against a party ; 

(fr) an order under Rule 9 of Order IX, rejecting 
an application in a case open to appeal for an order 
to set aside the dismissal of a suit ; 

Note —This rule has no application in execution and sale * et 
aside cases. 19 C W. N 25 
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(/) an order under Rule 13, Order IX, rejecting 
an application (in a case open to appeal) for an order 
to set aside a decree passed exparte 

(m) an order under Rule 4 of Order X pronounc- 
ing judgment against a party , 

(n) an order under Rule 21 of Order XI , 

(o) an order under Rule 10 of Order XVI for the 
attachment of property , 

(p) an order under Rule 20 of Order XVI pro- 
nouncing judgment against a party , 

( q ) an order under Rule 34 of Order XXI on an 
objection to the draft of a document or of an 
endorsement , 

(r) an order under Rule 72 or Rule 92 of order 
XXI setting aside or refusing to set asido a sale , 

(s) an order under Rule 9 of Order XXII refusing 
to set aside the abatement or dismissal of a suit, 

(t) an order under Rule 10 of Order XXII giving 
or refusing to give leave , 

(w) an order under Rule 3 of Order XXIII 
recording or refusing to record an agreement, 
compromise or satisfaction, 

(p) an order under Rule 2 of Order XXV reject- 
ing an application (in a case open to appeal) for an 
order to set aside.the dismissal of a suit , 

( w ) an order under Rule 3 or Rule 8 of Order 
XXXIV refusing to extend the time for the payment 
of mortgage money , 

(:r) orders in interpleader suits under Rule 3 or 
Rule 4 or Rule 6 of Order XXXV , t 

(y) an order under Rule 3 or Rule 4 or Rule 6 
of Order XXXVIII , 
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(z) an order under Rule 1, Rule 2, Rule 4 or 
Rule 10 of Order XXXIX , 

(aa) an order under Rule 1 or 4 of Order XL , 

(66) an order of refusal under Rule 19 or Rule 
21 of Order XLI, to re admit or re-hear an appeal 
(cc) an order under Rule 23 of Order XLI, re 
mandmg a case where an appeal would lie from the 
decree of the Appellate Court , 

(tfd) an order made by any Court other than a 
High Court refusing the grant of certificate under 
Rule 6 of Order XLV , 

{ee) an order under Rule 4 of Order XLVlI 
granting the application for review, 

It is necessary here to know the meaning of the 
word "Decree because certain ordcis (eg, under 
sections 47 and 144) having the foice of a decree are 
also open to appeal besides those mentioned above 
‘ Decree ” means the formal expression of a* 1 
adjudication which so far as regards the Court 
expressing it conclusively determines the rights of 
the parties with regard to all or any of the matters 
m controversy in the suit and may be either preli 
mmwy or final It shall be deemed to include the 
rejection of a plaint and the determination of any 
-question within section 47 or section 144 but shall 
not include — 

(а) any adjudication from which an appeal lies 
as an appeal from an order , or 

(б) any order of dismissal for default 

Note — The principle of rC3 judicata applies to questions deter 
■mined under esc 47 Ji.JJ.J4 Cal 640 F B 
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Orders which are considered as decrees, and 
from which appeals can be preferred (For 
Principle — Read 29 Bom 71 and 20 C. L. J 512 
at page 515 ) 

(1) An order dismissing an application under 
Order 21, Rule 2 and refusing to certify a payment 
or adjustment 7 C W N 172 

(2) An order granting or rejecting an application 
under Order 21, Rule 71 for recovery of the loss 
occasioned by re-sale of property I L R 16 Cal 
•533 see also I L R 25 Cal 99 and 2 C W N 408 

(3) An order refusing to confirm a sale I L R 
25 Cal 175-1 C W N 656, see also 4 C W N 692 

(4) An order requiring the decree-holder to give 
security under section 96 — I L R 8 Cal 477 

(5) An order for attachment and sale of property 
m execution of decree — I L R 8 Cal 28 P C 

(5) An order allowing or disallowing an applica- 
tion for execution by a transferee of a decree under 
Order 21, Rule 16—1 L R 27 Cal 670 

(7) An order refusing an application under sec 
173 of the Bengal Tenancy Act 1 C W N 534 

Note — But an order under section 174 of the B T Act is not 
appealable— 1 C W N 30 

(8) An order declaring a sale invalid for non 
payment of landlord s fee under section 13 of the 
B T Acw — 7 C W V 591 

(9) An order under Order 21 Rule 19 (old 313A) 
is appealable where decree holder is the auction- 
purchaser — I L R 28 Cal 73 

(10) An order setting aside sale on the ground ** 

of fraud and irregularity — I L R 26 Cal 539 A 
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Note— Mere allegation of fraud without an attempt to pro 
it is not sufficient 50 W K 124 An order refusing to restc 
an application for setting aside sale dismissed for default is n 
appealable 19 C W N 25 

(11) An order fixing mesne profits— 5 OWNS 
P. C , see also 6 C W. N 409 

General 

Orders which are appealable. 

(1) An order or decision passed without juris 
diction is appealable 27C L J 115 

(2) An order refusing to transfer a decree foi 
execution to another Court is appealable 8 C 
W N 575 

(3) An appeal against both preliminary and final 
decree may be filed 33 I C 137 (vide page 378) 

Note —An order by which Court allows & plaintiff to withdraw 
his suit with liberty to sue again Is not a decree and is therefore 
not appealable. 44 Cal 454 Bee contra 41 Cal 632 

(4) An appeal lies from an order passed under 
Order 25, Rule 2 rejecting an application in an 
appealable case to set aside the order of dismissal 
passed for not furnishing security— Vide Order 43, 
Rule 1, clause (n) 

5 An order refusing to appoint a Receiver is 
appealable 31 Cal. 495 

(6) For appeal against order of costs only—Read 
3 P L J. 433. 

(7) An order directing issue of a commission is 
not a judgment and is therefore not appealable, 11 
B. L. R 241 conira 30 Mad. 143 This case has been 
overruled by 35 Mad. 1 
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(8) An appeal lies from an order under Order 34 
Rule 3 refusing to extend the time of payment of 
mortgage money — Order 43, Buie 1 clause (o) 

(9) In a mortgage suit valued at less than 

R* 5000 an appeal lies to the District Judge even 
if the sum decreed be over Bs 5 000 41 All 384 

(10) An appeal lies under certain circumstances 
from an order granting a review 30 C L J 250 

(11) An order returning a plaint is appealable 
42 All 74 

(12) An appeal lies from an order under Rules 
90 and 92 of C P Code setting aside a sale — but no 
second appeal lies 41 I C 753 39 All 191 

(13 No appeal lies from an order declaring a 
Receiver liable for a specific sum of money 4 Pat 
L J 636 

(14) An order rejecting an appeal as time barred 
is appealable 7 All 42 12 Cal 30 

(15) An order rejecting an appeal as insufficiently 
stamped is appealable 7 All 887 

Orders passed in execution proceedings but which 
are not appealable 

(1) Order refusing to amend a sale certificate — I 
L R 23 All 476 

(2) An order amending a sale certificate — I L 
R 26 Cal 529 = 3 C W N 374 

(3) An order setting aside sale under section 173 
of the B T Act— I L K 21 Cal 825 

(4) An order refusing an application by an 
assignee of an auction purchaser to be placed on the 
record - ~3 C W N 276 

25 
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(5) An order refusing to discharge a surety of a 
judgment debtor — -I L R 15 All 183 

(6) An order passed in a partition suit subsequent 
to the preliminary decree appointing a commissioner 
to effect partition I L R 24 Cal 725 F B 

<7) An order directing accounts to be taken in 
an administration suit— 'I L R 9 Cal 773 

(8) An order rejecting application for review of 
an order dismissing an execution case for non 
payment of process fee — 4 C W N 39 

Note— For pr nc pie to determine if an order is appealable or 
not see 20 C I» J at page 515 

General 

Orders which are not appealable 

(1) No appeal lies from an order by which an 
application for restoration of a re hearing case is 
dismissed for default— 49 I C 745 

(2) Order refusing to stay execution is not appea 
lable It is not order under Section 47, C P Code 
25 C W N 555 

(3) A party receiving benefit of an order e g 
after receipt of costs ordered cannot appeal against 
that order 21 C W N 232 

(4) No appeal lies from orders passed in execu 
tion cases arising out of Small Court suits 16 
CLJ96 

(5) No appeal lies from an order by which & 
suit abates under Order 22 Rule 3 of C P Code — 
39 Mad 488 

(G) No appeal lies against an order rejecting an 
application for attachment of defendant s property 
before judgment 23 C L J 392 An appeal lias 
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if the application is allowed Vide Order 43 Rule 1, 
•clause (g) 

(7) An order by which a person is held not to be 
a legal representative is not appealable ^38 I C 833 

(8) No appeal lies from an order by which a suit 
is dismissed for default of both parties 39 Cal. 341. 

(9) An order passed under section 100 or 103 
of Order 21 of C P. Code is not appealable 42 
Bom. 10 

(10) No appeal lies against an order setting aside 
or confirming a sale in first appeal 17 C. W N 524 

(11) An order of remand passed with the con- 
sent of parties is not appealable 12 C. W N 590 

(12) No appeal lies from an order passed m a 
claim case under Order 21, Rule 58 But see the 
view of the Madras High Court in 25 Mad. 555 

Limitation 

An appeal shall be presented withm the period 
prescribed (30 days for appeal to District Court and 
■90 days for appeal to High Court) in the Limitation 
Act — see Schedule II of the Limitation Act Time 
required for taking copies is excluded 
Second appeal. 

A second appeal lies to the High Court on the 
following grounds namely — 

(1) The decision being contrary to law or usage 
having the force of law 

(2) The decision having failed to determine some 
material issue of law or usage having the force 
of law. 

(3) A substantial error or defect in the procedure 
provided by the C. P. Code or by any other law for 



383 


part hi a. chapter i. 


the time being in force which may possibly have 
produced error or defect in the decision of the case 
upon the merits. [See sec. 100. C P Code.] 

Hole —But no second appeal lies in any suit of the nature 
cognizable by Courts of Small Causes when the amount or value 
of the subject matter of the original suit does not exceed five 
hundred rupees [See sec 102, C P O ] 

How appeal to be presented. 

Every appeal shall be preferred in the form of 
memorandum signed by the appellant or his pleader 
and presented to the Court or to such officer as it 
appoints in this behalf The memorandum shall 
be accompanied by a copy of the decree appealed 
from and of the judgment on which it is based * 

The memorandum shall set forth concisely and 
under distinct heads the grounds of objection to the 
decree appealed from without any argument or 
narrative and such grounds shall be numbered 
consecutively. 

Cetificate by a pleader. 

In any case in which the memorandum is present- 
ed by a pleader the grounds of appeal shall be drawn 
up and signed by a pleader, who at the foot of the 
memorandum of appeal should subscribe the following 
statement .—'T certify that I have examined the 
record in this case and that in my opinion there are 
good grounds as above set forth for this appeal and 
having prepared them I undertake to appear and 
support the appeal before the Appellate Court " Whe® 
the memorandum is presented by a party and a 
pleader is afterwards retained to support the appeal, 

* la Boms Provinces Judgment & decree mAy bo af ,fr * 
wards In cases of appeals under some local Acts 
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'the pleader should subscribe and file in Court the 
following statement 

“I certify that I have examined the record and 
the grounds of appeal, in this case and that m 
my opinion the grounds of appeal are good and 
I undertake to appear and support them before the 
Appellate Court " 

Form of Appeal. 

In the Court of the District Judge of 

Appellant Respondent 

son o f 1 

resident of Thana 2 

— Dist net 

The above named plaintiff appellant being dissatis- 
fied with the judgment and decree passed by the 

Munsiff of 3rd Court, in Title Suit No of 

19 begs to prefer this appeal on the following 

among other grounds — 

Grounds of appeal 

(1) That the lower Court has erred in law in 
Tiolding that the suit is barred by limitation 

(2) That the lower Court on the evidence before 
it should have believed the plaintiff’s case 

(3) That the lower Court should have held that 
that the court-fee paid on the plaint was sufficient 

f4) That 

(5) That 

‘‘I certify, etc [as given in 
the form before] " 
[ Signature of pleader ] 

[ Foi Special rules — relating to appeals-framed by 
some of the High Courts see the General Appendix 
■at the end in Part X } / 
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CHAPTER II. 

Review 

What can be reviewed ? 

Any person considering himself aggrieved 

(а) by a decree or order from which an appeal is 
allowed by this Code but from which no appeal has 
been preferred 

(б) by a decree or order from which no appeal 
is allowed by this Code, or 

(c) by a decision on a reference from a Court of 
Small Causes, 

may apply for review of judgment to the Court which 
passed the decree or made the order and the Court 
may make such order thereon as it thinks fit [See 
section 114, CPC] 

Who can make an application for review ? 

Any person considering himself aggrieved by 
any decree or order specified above and who from 
tho discovery of new and important matter or evi 
dence which after the exercise of due diligence was 
not within his knowledge or could not bo produced 
by him at the time the decree waB passed or order 
made or on account of some mistake or error apparent 
on the face of the record or for any other sufficient 
reason desires to obtain a review of decree passed 
or order made against him may apply for a review of 
judgment to tho Court which passed the decree or 
made the order 

A party who is not appealing from a decree or 
order may apply for a review of judgment notwith- 
standing the pendency of an appeal by sorp® other 
party except when ground of such appeal is jjomtnon 
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to the applicant and appellant or when being a res- 
pondent he can present to the appellate Court the 
case on which he applies for the review 

To whom application to be made. 

An application for review of a decree or order of a 
Court not being a High Court, upon some grounds 
othir than the discovery of such new and important 
matter or evidence as is referred to above or the 
existence of a clerical or arithmetical error apparent 
on the face of the decree shall be made only to the 
Judge who passed the decree or made the order 
sought to be reviewed but any such application may. 
if the judge who passed the decree or made the order 
has ordered notice to issue, be disposed of by his 
successor — [See Order XI* VII ] 

Form of review. 

The provisions as to the forms of preferring appeals 
shall apply mutuh? mutandvt to applications for 
review The grounds of review shall be certified by 
a pleader as in case of appeals An application for 
review should set forth concisely the grounds, 5 C 
W N 485, and the grounds must be existing at the 
date of the decree 4C W N 725 P. C 
English form. 

In the Court of the Subordinate Judge, Midnapur. 

Application for Teview. 

The humble petition of 

of plaintiff in 

Suit No of this Court 

Most respectfully sheweth — 

1 That your petitioner as a i plaintiff brought 

Suit No — of -1912 in this Court and that the said 

suit was dismissed by this Court on- / 
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2 That your petitioner being aggrieved by the 
judgment and decree passed in the said "uifc begs 
leave to prefer this application for review of the said 
judgment and decree on the following grounds — 

(a) That the suit is not barred by limitation as 
has been held by the Court and that on the face of 
the judgment it appears that the Court has taken an 
erroneous view of law in computing the period of 
limitation from the date of the bond in suit but that 
when the Court believed the payments endorsed on 
the back of the bond the Court should have computed 
the period of limitation from the date of the last pay 
ment and held that the suit was not barred by 

limitation 

(b) That the Court should have held that when 
the execution of the bond was admitted the onus of 
proving the non receipt of a part of the considera 
tion money was on the defendant and that he had 
failed to discharge the said onus 

(c) 

(dj 

Your petitioner prays that on the grounds ■’et 
forth above the Court may be pleased to grant this 
application for review and set aside the judgment and 
decree of dismissal and after hearing the parties be 
pleased to pass a decree in the case in favour of y° ur 
petitioner 

And fyour petitioner as in duty bound shall 
ever pray 

I certify that I have examined the record of the 
case and that in my opinion there aro good grounds 
of review as set forth above and having drawn up 
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■this petition I undertake to appear and support the 
•application at the time of hearing 

Signature of pleadei. 

Rulings 

(1) Orders passed under the Guardians and Wards 
Act cannot be reviewed 15 I C 559 Punjab case But 
an order passed in Insolvency Proceedings can be 
reviewed 20 A L J 517 

(2) When a decision tollows a ruling which is 
afterwards overruled review should be granted 15 
W R 143 

Note — But subsequent Full Bench or Privy Council decision 
laying down a different view of the law is not sufficient ground 
for review 9 W R IO” 181 F B approved m I L R 8 Cal 700 
See 19 W R 189— read also I h R 24 Cal 334 at page 336 

(3) Review may be granted after dismissal of 
mortgage suit to bring m necessary party 5 C W 
N 83 

(4) Fraud upon a party to a compromise decree 
is good ground for review 10 C W N 286 

(a) Error of law on the face of the judgment is 
■good ground for review — I L R 14 Cal 627 

( 5 ) When plaintifF allows his rights under Or IX 
R 4 to be barred Court cannot reinstate suit by way 
-of review 2 C W N 318 Distinguished 10 C W N 
notes 259 

(6) The fact that court fee on the plaint at first 
held to be inadequate is afterwards found to be suffi 
-cient is good ground for granting review — I L R 27 
All 695 

(7) When a next friend withdraws from a suit 
"the minor through another next friend may reopen th 
suit by review — I L R 29 Cal 735 
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(8) Mis reading or mis conception o! evidence is 
good ground for review 4 C L J 198 

(9) Review was granted when there was error 
apparent on the face of the record I L R 32 
Bom 540 

(10) After dismissal of a suit admission by de 
fendant that plaintiff s case was true is no ground 
for admitting review — 14 C W N 244=11 C L J 26 

(11) A Court which has dealt with a suit under a 
wrong section has power to set aside its order on 
review on sufficient reasons I L E 31 Mad 414 

(12) No review is allowed on the ground that 
the judgment is tainted with fraud 3 C L J 119 

(13) Courts omission to try a point is good 
ground for review— 16 W R 134 150 

Note — In granting rev ew Court should not travel beyond 
grounds mentioned In the applicat on 5 C \V N 485 

Order of withdrawal — An order of withdrawal of 
a suit can be reviewed— I L R 15 Bom 370 

Ex parte judgment — An ex parte judgment may 
be reviewed on sufficient grounds — 20 W R 284 

Claim case — Order disallowing claim can be 
rex tewed — 7 W It 79 

Execution case — Order passed in execution ca«e 
can be reviewed — 2 C "W N 606 

Sale certificate — A review can be granted for 
amending the boundaries in a sale certificate —I 
L R 26 Cal 529 

Sanction proceeding — Court cannot review an 
order passed on an application for sanction to pro- 
“ccute — I L, R 32 Bom 203 See ISC W N 60o 
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If appeal is dismissed under O. XLI, R. 11, can 
lower Court review its judgment ? 

In such a case lower Court has no jurisdiction 
to review its judgment — 4 C. L. J. 566. 

Note — But while appeal is pending order can bo passed by lower 
Court on review. I L. R. 17. Mad 602 

Different stages in a review case. 

Petition of review involves 3 stages : — 

(1) Expartc application, which Court may reject, 
or on which Court may issue a rule : 

(2) The rule may either be rejected or granted : 

(3) If the rule is granted, the case is heard on 
the merits and may result in repetition of former 
decree or some variation of it. (Vide I L. R. 30 
Bom. 57.) 

Notice. 

Notice of review on opposite party is essential — 
otherwise the order passed in a review case does not 
bind the opposite party. — 42 Cal. 433 Read 19 C. W. N. 
1077. 

Who can entertain an application for review. 

The Judge who actually decided the case and not 
the Judge who simply signed the decree can entertain 
an application for review. 20 C. W. N. 391, I. L. R. 
5 Cal. 110 at p. 112. A Judge temporarily in charge of 
the Court cannot entertain an application for review. 
—17 C. W. N. 403. 

Second application, if lies. 

Court may admit a second application for review 
after the first is rejected — I. L. R. 22 Cal, 784. See 7 
C. L. J. notes 16. 
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Who cannot grant review. 

A Judge (not of the High Court) other than the 
Judge who delivered judgment cannot grant apph* 
cation for review on the ground that leave had not 
been granted to a minor’s guardian to refer to arbi- 
tration — 8 C. L. J. 204. 

Additional evidence. — Law governing a case after 
review it admitted. 

Having admitted review. Court can call for addi- 
tional evidence — 16 W. R. 78. 

After review is admitted Court shall follow the 
ruling then in force. — 7 W. R. 408. 

Whether copy of decree or order should be filed. 

Application for review need not be accompanied 
by copy of decree or order— I L. R. 17 All. 213 
Court-fees — How calculated. 

See Chapter on Court Fees in Part X. The stamp 
duty«onan application for review should be calculated 
on’the amount that would he decreed i{ th« review 
were granted and not on the whole value of the suit" 
Vide the case of Monohar, I. L. R. 4 Bom. 26, but. a 
different view has been taken by the Calcutta High 
•Court in the case of Nabmchandra v. Mahomed U* tr 
All, 3 C. W. N. 292. 

Limitation. 

Application for review presented after 90 days 
without sufficient cause is barred — 13 C. W. N. 
notes 9. (See also S. C. C. Act in Part IX.) 

Appeal. 

Ho appeal lies from an ordor rejecting a review - 
4 C. W. N. 39. Fol. 27 C. 414. 



CIVIL COURT PRACTICE. 


397 


Appeal does not lie from order granting a review 
except on grounds mentioned in 0. XLVII, R. 7. I. 
C. W. N. 338. 

Copy of Judgment 

Should be filed with the application for review. 

CHAPTER III. 

Revision * 

The High Court may call for record of any case 
which has been decided by any Court subordinate to 
such High Court and in which no appeal lies thereto 
and if such Court appears— 

(a) to have exercised a jurisdiction not vested in 
it by law, or 

ib) to have failed to exercise a jurisdiction so 
vested, or 

(c) to have acted in the exercise of its junsdic. 
tion illegally or with material irregularity 

The High Court may make such order in the case 
as it thinks fit 

The application to be presented to the High Court 
shall be entitled “In the High Court of Judi* 
-cature at Fort William in Bengal. To Sir 

The Hon'ble the Chief Justice of Bengal and his 
Companion Judges " 

The application should contain a short history 
of the case, the grounds of revision and a prayer for 
calling for the record and for passing such order as 
as the Hon’ble Court may think fit 

* When a party has remedy by a suit or in any other way 
Hig i Court will not entertain an appliation for revision— 3! 5fad 
334 at 336 
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Rent suits. 

For revision of judgments and decrees from which 
no appeal lies see Chapter on the Bengal Tenancy 
Act and sec. 153 of the Act. 

Small Cause Court suits. 

Read section 25 of the Provincial Small Cause 
Courts Act In Small Cause Court cases the High 
Court may set aside a judgment on revision if 
be not according to law, and where there was failure 
of justice 

When the Small Cause Court having jurisdiction 
to deal with the matter deals with it according to 
law, the High Court cannot interfere in revision Vide 
GC W N 480 

Notes. 

(1) Order of a Court, having a jurisdiction to try 
the suit, returning the plaint and refusing to review 
the order can be set aside in revision I. L R Boro 
50 , see also 1C W. N. 626 and 3 C W. N. 581 

(2) Order declaring a tout without enquiry was 
set aside in rovision. In Re Siddeswar Boral, 4 
C W N 36 

(2) (a) There can be no revision whore an appeal 
lies 7 All 681 (But see no 3 ) 

(3) Order wrongly dismissing an appeal on tb® 
ground that no appeal lay can be set aside in revision 
I. L. R 21 Cal 935. A time-barred appeal was treated 
as revised petition 39 Mad 593 

(4) When the party aggrieved by an order can 
got remedy in a regular suit, the High Court refuse 
to set asido such order in revision — I, L. R 8 Cal. 
-243. 
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(5) The High Court refused to mtefere in revision 
with an order of a Special Judge in regard to settle 
ment of rent — I L R 16 Cal 596 but this case was 
•over-ruled by the Pull Bench case of Upadhai/a Thakoor 
v. Pcrsidh Sing — I L R 23 Cal 723 

(6) A decree not supported by evidence can be set 
aside in revision — I L R 9 All. 398 followed in 10 C 
W N 14. 

(7) An interlocutory order if made without juris- 
diction can be set aside in revision — I L R 14 Cal 
768 An order granting or refusing temporary injunc- 
tion can be set aside in revision 

(8) An order rejecting an application to set aside 
an order directing a suit to abate is open to revision — 
I L R 8 Cal 837 

(9) When a Sub-Judge had failed to exercise 
jurisdiction vested in him by returning a plaint and 
the District Judge confirmed the decision the order 
was set asidB by the High Court on revision — I L R 
32 Cal 146—40 Bom 86 

(10) Where rent appeal waB dismissed on the 
ground that the Munsif had final jurisdiction and no 
appeal lay, the order dismissing the appeal was set 
aside m revision— 2 C L J 69n 

(11) Decree based on award from which no appeal 
lies cannot be interfered with in revision— I L R 29 
Cal 167 P C. = 6 C W N 226 P C 

(12) Decree passed by a Court having jurisdiction 
to try the suit if based on erroneous view of law can 
not be set aside in revision — I L R 3 Cal 243 follow- 
ed in 1 C W N 617 
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Rent suits. 

For revision of judgments and decrees from which 
no appeal lies see Chapter on the Bengal Tenancy 
Act and sec 153 of the Act 

Small Cause Court suits. 

Bead section 25 of the Provincial Small Causa 
Courts Act In Small Cause Court cases the High 
Court may set aside a judgment on revision if ^ 
be not according to law, and where there was failure 
of justice 

When the Small Cause Court having jurisdiction 
to deal with the matter deals with it according 
law, the High Court cannot interfere in revision Vide 
6C W N 480 

Notes. 

(1) Order of a Court, having a jurisdiction to try 
the suit, returning the plaint and refusing to ravie* 
the order can be set aside in revision I L R B 0I ° 
50 , see alBo 1C W N 626 and 3 C W. N. 581 

(2) Order declaring a tout without enquiry was 
set aside m revision In lie Siddeswar Bored * 
C W N 36 

(2) (a) There can be no revision whero an appeal 
lies 7 All 681 (But see no 3 ) 

(3) Order wrongly dismissing an appeal on the 
ground that no appeal lay can bo set aside in revision* 
I. L R 21 Cal 935 A time barred appeal was troatc 
as revised petition 39 Mad 593 

(4) When the party aggrieved by an order can 
got remedy m a regular suit, the High Court refu ,e 
to set aside such order in revision — I. L R 3 Cal 
•243 
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(5) The High Court refused to intefere in revision 
with an order of a Special Judge in regard to settle 
ment of rent — I L K 16 Cal 596 but this case was 
over-ruled by the Full Bench case of Upadhaya Thaknor 
v Perstdh Sinq — I L R 23 Cal 723 

(6) A decree not supported by evidence can be set 
aside in revision — I L R 9 All 398 followed in 10 C 
W N 14 

(7) An interlocutory order if made without juris 
diction can be set aside in revision — X L R 14 Cal 
768 An order granting or refusing temporary mjunc 
tion can be set aside in revision 

(8) An order rejecting an application to set aside 
an order directing a suit to abate is open to revision — 
I L R 8 Cal 837 

(9) When a Sub Judge had failed to exercise 
jurisdiction vested in him by returning a plaint and 
the District Judge confirmed the decision the order 
was set aside by the High Court on revision — I L R 
32 Cal 146—40 Bom 86 

(10) Where rent appeal was dismissed on the 
ground that the Munsif had final jurisdiction and no 
appeal lay, the order dismissing the appeal was set 
aside in revision— 2 C L J 69n 

(11) Decree based on award from which no appeal 
lies cannot be interfered with in revision — I L. R 29 
Cal 167 P C = 6 C W N 226 P C 

(12) Decree passed by a Court having jurisdiction 

to try the suit if based on erroneous view of law can 
not be set aside in revision — I L R 3 Cal 243 follow- 
ed in 1 C W N 617 r 
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Files C (yellow) contains — • 

Papers which are kept in file A in class I 
File D (green cover) contains all other papers 
Class IV Cases (execution of decrees) contain 
one file marked E In title execution cases where 
possession to immoveable property is delivered or 
where questions about construction of decree arises 
the file is divided into files A and C In such cases 
A file contains (1) order sheet, (2) application for 
execution, (3) petition of objection, (4) judgment (5) 
copy of judgment of appellate Court, if any, (6) Nazir’s 
return of delivery or possession 
File E contains all other papers 
jV B — Files of appellate Courts do not contain 
D file 

Inspection of disposed of Kecords 

Pleaders may inspect disposed of records by making 
stamped applications in the prescribed form If they 
do not want to inspect the record but require some 
information the required information is supplied by 
the Court on proper application 

N B — Forms for application can be had from the 
hazir on payment of price 

CHAPTER V. 

COPIES 

Who can get copies ? 

A plaintiff, or a defendant who has appeared is 
entitled, at any stage of the’suit before or after decree 
to obtain copies of the record of the suit including 
exhibits A stranger has no right to got copies of 
private documents but may get copies of plaints. 
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written statements, affidavits, and petitions after 
disposal of the case 

Application. 

Application for copies should be stamped and 
presented before the proper officer It shall contain 
the names of the parties, number and year of the case, 
date of disposal, name of the Court and shall clearly 
mention the papers of which copies are required. 
Within 2 or 3 days of the application the applicant will 
find on the board the number of folios and the amount 
of court-fees he is required to deposit This order 
should be promptly complied with, otherwise, the 
application for copy will be rejected After necessary 
folios and court-fees are supplied the copy will be 
prepared and delivered within 5 to 7 days Unused 
folios, if any, will be returned to the applicant 
Ordinary Charge* for Copies 

I “ In Civil Courts, a uniform charge is made 
for the preparation of manuscript copies, whether 
certified or uncertified, at the rate of 3 as per folio " 
The folio to consist of 150 words English or of 300 
words Vernacular, four figures counting as one word " 

II ’This charge is be levied by means of an im- 
pressed stamp of three annas on each sheet of paper 
corresponding with the folio to be provided with 

the application for a copy Each of these sheets 
shall contain 150 words English or 300 words 
Vernacular As there are 25 lines in each sheet no 
line shall contain more than 6 words English or 12 
words Vernacular. 

In the case of type-written copies certified or un- 
certified, the following charges are made, viz - — 
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(1) The impressed stamped paper of 3 annas, 
referred to in the preceding paragraph, for copies of 
documents containing 150 type written words or less 

(2) The same impressed stamped paper of 3 annas 
with an adhesive stamp of 3 annas affixed thereto, for 
copies of documents containing from lol to 300 type- 
written words and 

(3) The same impressed stamped paper of 3 annas 
with an adhesive stamp of 3 annas affixed thereto, for 
copies of documents containing from 301 to 450 type 
written words These sheets should be used for copies 
of lengthy documents For the concluding portion 
of such documents the stamped paper (1), (2), or (3) 
should be used, according to the number of word* 
remaining to be typed 

(4) These charges it will be seen, correspond 
exactly with the charges of manuscript copies viz, 3 
annas for a folio of 150 English wordB The sheets 
will be divided into three equal parts by blue line* 
each part being intended for 150 type written word' 
In the caBe of the charges (2) and (3) above, the adhes 
ive stamps will be affixed across the perforated line 
on the top of the sheet of the impressed stamped 
paper 

III In the case of certified copies the court fee 
charged under the Court Fees Act should be levied by 
affixing the necessary stamp to the first folio of the 
copy 

IV - . Uncertified copies may be converted into 
certified copies, after comparison with the originals 
upon the application of the person to whom they have 
been granted, and upon his filing with such applica- 
tion the necessary court-fee stamps required by law 
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V When an applicant requires his copies to be 
furnished on the day of application, a extra fee of one 
rupee (or if the copies exceed four folios, of 4 annas 
for each folio) shall be charged on all copies so fur- 
nished to be levied from him by a court-fee stamp 
which should be affixed to the application for the copy 
and be entered in the Register for court fee stamps 
Care however is to be taken that other applications 
for copies do not materially suffer by the arrange- 
ment If the granting of other copies be much delayed 
by this rule an extra hand ought to be told off to 
furnish the copies 

VI In the case of maps and plans, no general 
rule can be laid down In each case a charge will 
have to be fixed with reference to the difficulty or 
intricacy of the work to be done Half is paid to the 
copyists and half credited to Government on account 
of examination fees and cost of materials 

Now —A fee of 4 annas may be charged in addition to the 
■charges mentioned above as searching fee The fee is levied by 
means of a court fee stamp to be affixed to all applications for 
copies 

V B The charges may slightly vary in different Provinces 
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PROCEDURES AND NOTES 

UNDER 

(1) The Legal Practitioners* Act; 

(2) The Usurious Loans Act ; 

(3) The Limitation Act ; 

(4) The Provincial Small Cause Courts 

Act. 


N. B. The entire Small Cause Courts Act 
together with the Schedule II, which 
forms the most important bulk of the Act, 
has been given in Part IX with copious 
notes for ready use by busy practitioners. 
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PART IV. 

CHAPTER I 

Legal Practitioners Act (XVIII of 1879) and 
pleader’s fees etc. 

It is necessary for pleaders to know when they 
are liable to be dealt with for misconduct under the 
Legal Practitioners Act 

Professional misconduct 

The High Court may. after such enquiry as it 
thinks fit, suspend or dismiss any pleader or muktear 
holding a certificate — 

(а) who takes instruction in any case except 
from the party on whose behalf he is retained or 
some person who is the recognised agent of such 
party or some servant, relative or friend authorised 
by the party to give such instruction , or 

(б) who is guilty of fraudulent or grossly impro- 
per misconduct in the discharge of his professional 
■duty , or 

(c) who tenders, gives or consents to the reten- 
tion, out of any fee paid or payable to him for his 
services, of any gratification for procuring or having 
procured the employment in any legal business of 
himself or any other Pleader or Muktear ; or 

(d) who directly or indirectly procures or attempts 
to procure the employment of himself as such pleader 
or muktear through or by the intervention of any 
person to whom any remuneration for obtaining such 
employment has been given by him or agreed or 
promised to be «o given , nr 
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(e) who accepts any employment m any legal 
business through a person who has been proclaimed 
as a tout for any other reasonable cause [See 
section 3] 

What amounts to misconduct 

(1) Appropriating clients money — see I L R 
31 Cal 44 41 1 C 135 

(2) Using offensive language as a Pleader or 
Muktear and not as a suitor— see 5 C W Jf 48 

(3) Acceptance by advocate of half of his fees— I 
t R 35 Cal 317 F B 

(4) Misconduct other than professional— 6 C W 
N 556 F B 

(5) Conviction for a grave offenco — I L Tt 22 
All 49 [Sec 12 ] 

(6) Offering money to witness— 5 C W N 45 

(7) A pleader accepting brief of both sides even 
innocently is liable to be suspended 37 C L. J 4 8 

(8) Taking Satgagrnfia 44 Bom 818 

(9) Entering into champertous agreement with 
his client 4 0 L J 262 

(10) Participating m the giving of bnbo 21 C 
W N 516 

(11) Acceptance of FT ikalatnamu from a person 
not duly authorised by client 43 I C 819 

(12) Filing a document which Is apparently for 
ged 20 C W N 1016 

(13) Taking instruction* from a man not authors* 
od by client to do bo— 20 C VV N 1016 

(14) Carrying on a money lending or othor 
business without High Court’s permission 42 All 
125 F B . 9 M I*. T 55 , 8 I C 677 F B 21 M L. 4 
559 



CIVIL COURT PRACTICE 


411 


(15) Addressing insulting letter to Court 42 
All 86 F B 

Note — A legal practitioner when he is a witness 
in the case should not act as pleader in that case 
18 C W N 185 

(16) A pleader acting under instructions from 
another pleader s clerk who had no instruction from 
the client is guilty of professional misconduct 36 Ind 
Case 442 

(17) "When a pleader leaves court in the midst 
of a ca s e to attend another case in another court — he 
is guily of misconduct— 20 I C 139 

(18) Putting in a name m the Vakalatnama 
already filed is also misconduct 17 C W N 328 

(19) Withdrawal of money from court but non 
payment of the same to client who is forced to bring 
a suit against the pleader for recovery of the sum is 
professional misconduct 31 Cal 44 7 C W N 373 

(20) A pleader purchasing an actionable claim 
may be guilty of misconduct 23 M L J 447 

(21* If a pleader fails to appear when called upon 
he may be guilty of professional miscond act 16 
C W N 1081 P C 35 Mad 543 P C See 35 
C L J 356 If a pleader does something not as a 
pleader in the case but as a party he is not guilty 
of professional misconduct 5 C W N 48 19 C L 

J L10 but the word any other reasonable cause 
in clause (f) of sec 13 has been held to be too wide 
29 Cal 890 F B This case overruled in the case 
reported in 5 C W N It has been held by the 
Patna High Court that a Court is competent to 
investigate into & pleader s conduct which amount 
to moral turpitude — 7 Pat L J 601 
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(22) If any pleader has any grievanco against 
any Judge of any Subdmsional Court, he should mako 
a representation to the District Judge or to the 
High Court (26 C W N. 580) , he cannot boycott the 
Court as every pleader is bound to co-operate with 
Court in the administration of justice Making un- 
authorised statement without instruction has been 
held to bo unprofessional 25 W. R. Cr 366 A 
muktear who advised his client to bo absent when 
case would bo called out was hold to he guilty of 
misconduct 56 P R 1902 A picador attacking a 
Judge in public press may bo guilty of misconduct 44 
I C 388 

(23) A pleader making defamatory allegations 
without any nialico whilo conducting a case may not 
bo’ liable for misconduct 2 N W. P. 473 

Procedure when charge of misconduct is brought 
in Subordinate Courts 

Proceedings under L. P Act cannot be trans- 
ferred from the Court where it is started 37 I C 
484 Read 10 C. W. N 3059 1 P L J. 576 at p 578 

If any pleader or muktear practising in any «ub 
bordinatc Court or In any rovonuo office Is charged 
in such Court or offico with taking instruction oxcopt 
as aforesaid, or with any such misconduct as ofore- 
aaid, the presiding o/ficor shall send him a copy 
tho charge and also a notice that on a day to b® 
therein appointed such charge will bo taken into 
consideration 

Such copy and notice shall be served upon the 
pleader or muktear at least J5 days beforo the day 
so appointed 
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On such day, or on any subsequent day on which 
the enquiry may be adjourned, the presiding: officer 
shall receive and record all evidence properly pro- 
duced in support of the charge or by the pleader or 
muktear and shall proceed to adjudicate the charge 

If such officer finds the charge established and 
considers that the pleader or muktear should be 
suspended or dismissed in consequence, he shall record 
his finding and the grounds thereof (vide 15 C W 
N 764) and refer the matter to the High Court and 
the High Court may acquit, suspend or dismiss the 
pleader or muktear 

Any District Judge or with his sanction any Judge 
subordinate to him, any Judge of a Small Cause 
Court of a Presidency town, any District Magistrate 
or with his sanction any Magistrate subordinate to 
him and any Revenue Authority not inferior to a 
Collector or with Collector's sanction any Revenue 
Officer subordinate to him pending the investigation 
and the orders of the High Court, may suspend from 
practice any pleader or muktear charged before him 
or it under this section 

Every report made to the High Cpurt shall — 

(а) When made by any civil Judge subordinate 
to the District Judge, be made through such Judge 

(б) When made hy a (Magistrate subordinate 
to the Magistrate of the District, be made through 
the Magistrate of the District and the Sessions Judge 

(c) When made by a Magistrate of the District, 
be made through the Sessions Judge 

(d) When made by any Revenue Officer subord 
nate to the chief controlling Revenue Author" 
be made through such Revenue Authorities a 
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chief controlling Revenue Authority may from time 
to time direct 

Every such report shall be accompanied by the 
opinion of each Judge, Magistrate or Revenue 
Authority through whom or which it is made 

A pleader against whom proceedings are drawn 
up should not be examined on oath 6 Mad 252 

Note — Proceedings under ih s Act can also he drawn up against 
a legal practitioner for his misconduct prior to enrolment — YideL 
L R 28 Cal 890 F B Ordinarily a District Judge should not 
suspends pleader without talcing previous sanction of the H gh 
•Court He cannot refuse to renew the certificate of a pleader 
because he has formed an unfavourable opinion about his charac 
ter 130 W N 415 

Action against & Legal practitioner can be taken 
under section 14 only after notice calling upon him to 
show cause 19 M L J 504 Conviction for giving 
false evidence is sufficient ground for removing a 
pleader from practice— 46 Mad 903 

In a proceeding under sec 12 which can be taken 
only by the High Court (vide 11 C L J 164) for con 
viction in a criminal case the legal practitioner can 
not be allowed to say that he is innocent He can 
•not go behind the conviction 14 C W N 1073 Where 
the acts of a pleader constitute grave criminal offence 
he ought to be prosecuted in the criminal court and it 
is ordinarily not proper to take action against htm 
under the L P Act (24 C W N 755-47 Cal 1115) 
but where a mukhtear had attested a will after death 
of the testator — the mukhtear was dealt with under 
■the Xi P Act —14 C L J 606 So it appears that 
•even in case of grave criminal offence — action u ider 
sthe L P Act was approved m some cases 
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Proceedings under sec 13 taken by a Subordinate 
Court can be adopted by High Court which Court 
alone is competent to take action under sec 13 vide 

21 C W N 516 

Proceeding* under the L P Act are judicial 6 Mad 
252 So witnesses adduced can be cross examined 
9 Bom L R 866 The pleader proceeded against 
becomes an accused — so no oath can be administered 
to him 6 Mad 252 Where the evidence is not such 
as would justify a conviction if a criminal case were 
started the proceedings under the L P Act will 
fail 

The District Judge may express his difference of 
opinion from that of the Subordinate Court while 
forwarding a reference but this does not vitiate the 
proceeding in any way as the High Court is to form 
its own opinion on the evidence on the record and 
pass such orders as it thinks fit 49 Cal 732 26 C W 
N 589 The District Judge is bound to forward the 
opinion of the Subordinate Court with the reference 
for consideration by the High Court, 9 I C 247 
Where a proceeding is taken for declaring a person 
as a tout — the accused 'must be heard m defence 45 
All 676 

As to how touts are declared — see sec 36 L P 
Act and read 11 C L J 513 and 40 A11 153 


Summary of Rule* as to appointment and authority 
of pleader* framed by the Calcutta High Court 
The appointment of a pleader under the Civil 
Procedure Code to make or to do any appearance 
application or act for any person shall be in writ 
and shall be signed by such person or his age 
by some other person duly authorised by po 
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a fee up to Ra 20 in the High Court and 
a fee up to Rs 10 in SubdlvlMonal Courts 
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Pleaders' Fees. 

Scale in Bengal. 

The following rates of fees have been prescribed 
by the Calcutta High Court and the unsuccessful 
party will be required to pay the same to his adver- 
sary’s pleaders (H C C O. Chap VI) 

Contested Scale. 

Where suit is decreed. 

o> 

Suits for specific property etc : — 

In suit for the recovery of specific property or a 
«hare of specific property whether immoveable or move * 
(title or for the breach of any contract or for damages — 

(а) If the amount or value of the property, debt 
or damages decreed does not exceed Rs 5,000 — at 
5 per cent on the amount decreed 

(б) If the amount or value exceed Rs 5,000 but 
does not exceed Rs 20 000,— on Rs 5 000 at 5 per cent 
and on the remainder at 2 per cent 

(c) If the amount or value shall exceed Rs 20,000 
but does not exceed Rs 50 000 — on Rs 20,000 as above 
and on the remainder at 1 per cent 

(tf) If the amount or value shall exceed Rs 50000 
— on Rs 50,000 as above and on the remainder at 
H per cent 

Provided that in no case shall the amount of any 
fee exceed Rs 3000 

( 2 ) 

Partition, pre-emption, damage suits ; suits 
for assault, defamation, suits for right of 
easement ; Land Acquisition cases 

(u) In these suits pecuniary value of plaintiffs ' 
claim cannot be exactly defined. In such cases Court 
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may order the fee of the plaintiffs pleader to be 
•calculated with reference either to the amount 
decieed or according to the valuation of the suit: 
fees to be calculated as in para I 

(1>) In Land Acquisition cases before the Special 
Judge, fees may be calculated on the amount of com- 
pensation decreed m excess of the sum tendered by 
the Collector 

(c) If the reference be disallowed in Land 
Acquistion cases, pleader’s fee may be awarded to 
Government on the difference hetween the sum 
awarded and the sum claimed 

(d) If the Judge thinks fit he may allow fees as 
prescribed in miscellaneous cases 

( 3 ) 

Where suit is dismissed. 

(«) Where suit is dismissed, idefendant will get 
pleader’s fees which would have been allowed to 
plaintiff had he succeeded If defendant gets decree 
and plaintiff’s suit is dimissed, defendant will get 
pleader’a fee on the amount decreed in addition 
Who e suit is dismissed foi default 

(6) Half of the pleader’s fees on the claim is 
allowed to defendant's pleader 

( 4 ) 

Where suit is partly decreed and partly dis- 
missed. Pleader’s fees are calculated in proportion 
to each party's success. 

( S> 

Where suit for unliquidated damages is partly 
decreed and partly dismissed Plaintiff gets fee 9 
on the amount decreed and defendant may not get 
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any fee m proportion to his success except in 
special case*. 

( 6 ) 

Where there is joint defence of several defen- 
dants and they succeed Where there is common 
interest, only one set of pleader’s fees is allowed and 
the Court may apportion the same among the 
defendant®. 

(?) 

Where several defendants contest on different 
grounds and they succeed Separate sets of fees 
may be allowed with reference to the value of such 
separate interests 

N B These are ordinary rules but the Court has 
right to exercise its discretion m special cases. 

( 8 ) 

Miscellaneous cases A fees not exceeding Rs. 
80 in the Court of & Judge or a Subordinate Judge 

(6) A fee not exceeding Rs 16 in the Court of a 
Munsiff in suits of amount or value exceeding 
Rs 300 

(9) 

Miscellaneous appeals As in para 8, clause (a). 

( 10 ) 

Ex parte suits Half of the amount ordinarily 
allowed in contested case. 

(11 ) 

Review, (a) Where rejected, half of the fee 
allowed m the original case may be allowed 

(6) If review is granted and judgment is reversed 
— half of the fee allowed in the original ca«e. 
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A pleader guardian shall not take frivolous defence 
— for duty of such guardian Bead 52 1. 0 346 


Fee* allowed to pleaders in Bengal when working 
a* Commissioners for Local investigation and 
for partition for taking accounts and 
for examining witnesses. 

Scales of Fees. 

Pleader Commissioners get fees at the rate of Rs 4 
per witness in Munsiffs’ Court and Rs ID per witness 
m Courts of District Judges Sub- Judges and Small 
Cause Court Judges (Vide H CCD, Ch. VI, Bo!® 
19 ) for examination of a witnes- Pees at the above 
rates pet •hem are allowed to pleaders who 
are apDOinted Commissioners for examination °f 
account* 5 

In cases of local investigation and partition. Coni' 
missioners appointed ordinarily get fees at the follow- 
ing rate's 

Munsiff Court* Other Courts 

Rs 8 per diem Rs 16 per diem 

Rs 30 per day in all Courts 

Rs 10 to Rs 15 per day in all Courts 
Rs 5 

Rs 2 to Rs 4 , ,< 

Rs 4 Rs 4 


Survey passed pleader 
Executive Engineers ~i 
Assistant Engineers j 

Sub Engineer 
Overseers (Graduate) 

, Apprentice 

, A mm . 
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Fees allowed to pleaders under the Rangoon 
High Courts when appointed to work 
as Survey Commissioners for 
Local Investigation. 

This has been left to the discretion of Courts and 
no scale has been fixed (Vide Rule 30 of the Rangoon 
High Court ) 

Fees allowed in Rangoon to pleader Commissioners} 
^ for partition work, taking accounts and 
examining witnesses. 

Commissioners' fee for any effective meeting shall 
not exceed three gold mohurs for the first two hours 
and one gold mohur for each succeeding hour 

CHAPTER 11. 

The Usurious Loans Act 
Act No. X of 1918. 

An act to give additional powers to Courts to deal 
in certain cases with usurious loans of 
money or in kind 

Whereas it is expedient to give additional powers 
to Courts to deal in certain cases with usurious loans 
of money or in kind , It is hereby enacted as 
follows : — 

Short title «nd 1 (1) This act may be called the 

extent Usurious Loans Act, 1918 

(2) It extends to the whole of British India,, 
including British Beluchistan 

(3) The Local Government may, by notification 
in the Local Official Gazette, direct that it shall not- 
apply to any area class of persons or class of trans- 
actions which it may specify in its notification. 
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2. In this Act unless there is any* 
Definition thing repugnant in the subject or 

context, — 

(1) “Interest” means rate of interest and includes 
the return to be made over and above what was 
actually lent, whether the same is charged or sought 
to be recovered specifically by way of interest or 
otherwise 

(2) “Loan’ means a loan whether of money or in 
kind, and includes any transaction which is, in the 
■opinion of the Court, in substance a loan 

(3) “Suit to which this Act applies" means 
any suit — 

(a) for the recovery of a loan made after the 
commencement of this Act . or 

(6) for the enforcement of any security taken or 
any agreement, whether by way of settlement of 
account or otherwise, made, after the commencement 
of this Act, in respect of any loan made either before 
or after the commencement of this Act. 

3 (1) Notwithstanding anything m the Usury 

Laws Repeal Act, 1855, where, m any 
tolSl" 8 ° f suit to which this Act applies whether 
heard eX’Porte or otherwise, the 
Court has reason to believe, — 

(o) that the interest is excessive , and 
(5) that the transaction was, as between the 
parties thereto, sustantially unfair, 

the Court may exercise all or arty of the following 
powers, namely, may, — 

(t) re-open the transaction, take an account bet 
ween the parties, and relieve the debtor of 
liability in respect of any excessive interest, 
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(jt) notwithstanding any agreement, purporting to 
close previous dealings and to create a new obliga- 
tion, re-open any account already taken between 
them and relieve the debtor of all liability in respect 
of any excessive interest and if anything has been 
paid or allowed in account in respect of such 
liability, order the creditor to repay any sum which 
it considers to be repayable in respect thereof, 

(m) set aside either wholly or in part or revise 
or alter any security given or agreement made in 
respect of any loan, and if the creditor has parted 
with the security, order him to indemnify the debtor 
in such manner and to such extent as it may 
deem just 

Provided that in the exercise of these powers, 
the Court shall not— 

(1) re open any agreement purporting to close 
previous dealings and to create a new obligation, 
which has been entered into by the parties or any 
person from whom they may claim at a date more 
than six years from the date of the transaction , 

(it) do anything which affects any decree of a 
Court 

Explanation — In the case of a suit brought on a 
series of transactions the expression the transaction 
means for the purpose of proviso ( 1 ), the first of such 
transactions 

(2) (a) In this section “excessive” means in 
excess of that which the Court deems to be reason- 
able having regard to the risk incurred as it appeared, 
or must be taken to have appeared, to the creditor at 
the date of the loan 
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(6) In considering whether interest is exce'sne- 
under this section, the Court shall take into account 
any amount charged or paid, whether m money or 
m kind, for expenses, inquiries, fines, bonuses, premia 
renewals, or any other charges, and if compound 
interest is charged, the periods at which it is calcu- 
lated and the total advantage which may reasonably 
be taken to have been expected from the transaction 

(c) In considering the question of risk, the Court 
shall take into account the presence or ab c ence of 
security and the value thereof, the financial condition 
of the debtor and the result of any previous trance 
tions of the debtor, by way of loan, so far as the 
same were known or must be taken to have been 
known, to the creditor 

(d) In considering whether a transaction vras 
substantially unfair, the Court shall take mto 
account all circumstances materially affecting the 
relations of the parties at the time of the loan or 
tending to show that the transaction was unf*u* 
including the necessities or supposed necessities o 
the debtor at the time of the loan so far as the 
same were known, or must be taken to have been 
known to the creditor 

Explanation — Interest may of itself be sufficient 
evidence that a transaction was substantially unfa*r 

(3) This section shall apply to any suit, whatever 
its form may be, if such suit is substantially on ® 
for the recovery of a loan or for the enforcem en 
of any agreement or security m respect of a loan 

(4) Nothing in this section shall affect the rights 
of any transferee for value who satisfies th e ^ ot ! r 
that the transfer to him was bona fid c and that c 
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had at the time of such transfer no notice of any 
fact which would have entitled the debtor as against 
the lender to relief under this section 

For the purpose of this sub section the word 
‘notice shall have the same meaning as is ascribed 
to it in section 4 of the Transfer of Property Act 1882 
(5) Nothing in this section shall be construed as 
derogating from the existing powers or jurisdiction 
of any Court 

4 On any application relating to the admission 
or amount of a proof of a loan in 
<e«dirig» eney Pr ° any insolvency proceedings the 
Court may exercise the like powers 
as may be exercised under sec 3 by a court m a 
suit to which this Act applies 

Rulings and notes 

After the passing of the U L Act the Courts 
have wider discretion in reducing interest whenever 
the c interest charged appears to be excessive 
Formerly in the absence of undue influence exercised 
on a debtor the Courts had to allow contracted rate 
of interest 48 Cal 93, 59 I C 277 The Court 
might however interfere where the stipulation as 
to compound interest appeared to be penal but it was 
held that the stipulation to pay compound interest 
was m itself not penal 41 M L J 470 In a recent 
Privy Council case it was held that interest on a 
mortgage bond could not be reduced even though 
exorbitant unless there was undue influence or co- 
ercion 24 C W N 233 P C But after the passing 
of the IJ L Act the Court can reduce interest on 
all transactions entered into after 22-3-1918 m/ 
fit case and can presume the transaction to be unf 
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from the high rate of interest charged The Court 
can now reduce interest even m cx-parte cases 44 
Bom 775 and even where the defendant confe*ses 
judgment 77 I C 382 

Absence of Contract as to interest. 

Some interest should be allowed for detention of 
money even m absence of contract between the 
parties as to interest 22 C W N 488, 42 Mad 661 
In a Privy Council case reported in 22 C WN 
866 it was held that interest may be allowed on 
contract or under the general law authorising the 
Court to allow it In another case it had been held by 
the Calcutta High Court that interest could not be 
allowed by way of damages in case of an ordinary debt 
Vide 31C L J 348 but a contrary view bad been taken 
by the same High Court in another case 22 C W N 
488 In a mortgage bond— there was no stipula- 
tion for payment of interest but the Calcutta High 
Court allowed interest at the rate of 6 P C F A 
vide 24 Cal 699 F B See also 46 Cal 488 When a 
sum due is not a debt nor is it an ascertained amount 
interest can not be allowed under the Interest Act 
(Act XXIII of 1839) 32 C L J 239 , 41 All 254 But 
in a Patna case interest was allowed on mesne profits 
tide IP L J 235 

Interest was refused on the sum allowed as 
damages for breach of contract 21 I C 543 But 
in the case of a Hundt interest was allowed at 6 P. &- 
P A (even in the absence of a contract) under the 
Negotiable Instruments Act 1 P L J 71 



CIVIL COURT PRACTICE 


431 


CHAPTER III. 

Summary of the Indian Limitation Act — 
(Act IX of 1908) with notes 

FOR 

Easy reference by busy Practitioners 
Limitation of suits, appeals and applications sec. 3. 

It is duty of every Court to go into question of 
limitation whether the parties urge it or not (1) It 
is not necessary to take the plea of limitation at 
the inception of the suit or preceeding , it may be 
pleaded at any time (2) Such plea can be taken 
for the first time before an appellate court (3) The 
plea of limitation may be given effect to even m 
second appeal although it might not have been raised 
in the Courts below, provided the materials before 
the second appellato Court permit a determination 
of that question without further evidence (4) 

Amendment of plaint and deficit Court fee : — 
For purposes of limitation, a suit is started as soon 
as a plaint is presented, it does not matter if the 
plaint is insufficiently stamped at the outset but 
deficiency of stamp is made good after the period of 
limitation but within the time allowed by the Court (5). 
In case the plaint has to bo amended, limitation is 
ordinarily saved if it was presented originally mtime(6) 
Section 4 

If a Court is closed on a Gazetted holiday, this 
section will apply and a party filing suit on the 
day following will be in time if he would have been 

(I) 44 I C 570 <2) 40 I C 661 (3) 15 All 123, 9 Cal, 655. ' 
8 Bom 535. 5 C W N 160 (4) 28 I C 378 (5) 1 9 Bom 320, S 
All 832, 23 WR 447 (6) 29 All 149 4CWN 318 32 Mad 305 
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otherwise so (7) If the Court be closed on the last 
day of the period of limitation the judgment- 
debtor may make a deposit into Court under sec 
174 B T Act, on the first day the Court re opens 
notwithstanding the absence of express provisions 
to that effect (8) 

Where time fixed by law or Court is not suffi- 
cient — It may come within the savings of this section 
in a fit case if the requirements are complied with at 
the earliest opportunity (9) 

Section 5 

High Court cannot extend time under this section 
to judgment debtor for depositing decretal sum 
for setting aside a sale under Or 21 r 92 (1) 
What is sufficient cause ? — circumstances which may 
appear to be reasonable (2) 

Caution needed for use of discretion— the grounds 
must be very satisfactory (3) 

This section should be liberally construed to 
allow substantial justice to be done where no negli 
gence or mala fide s are apparent (4) A bona fide 
mistake of a lawyer in computing the period of 
of limitation is sufficient for exercise of power-, under 
this section (5) 

Section 6 

The object of this section is not to place a minor 
under any special disability but to make some 
special concession in his favour (6) It is an enabling 
section and should be construed liberally 17) Suit 

17) 20 Mad 469 (8) 18 Cal 231 (9)"l0 C W N 530 (1) 15 C 

W N 635 10 I C 148 (2) 25 Mad 1C6 (3) 30 Bom 166 (4) 1? 

C, W N 107 (5) 19 I C 931 (9) 5C W.B 204 (7) 41 Bom 625 
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mud be brought utthtn three years from the tune when 
disqualification ceases No other cause of disquali 
fication will be recognised except those specifically 
mentioned in the Act (1) 

When one of the joint decree holders is a minor 
will section 6 apply 9 — Yes (2) 

Does sec 6 apply to the B T Act?— No (3) 
Limitation once it starts would not be stopped by 
subsequent disability (4) 

Section 7 

Sec 7 contemplates the existence in two or more 
persons of a joint right and a joint cause or causes 
of action in a single suit (5) 

A B— This section applies only when one of the 
several joint suitors may not give a discharge of the 
liability on behalf of himself and others For mem 
bers of a Hindu joint family see Hnnhai v B/ioli 
Pershon 6 C L J 383 

Sec 8 

Notning in sec 6 or 7 applies to suits to enforce 
rights of pre emption or shall be deemed to extend 
for more than three years from the cessation of the 
disability or death of the person affected thereby 
the period within which any suit must be instituted 
or application made 

A person once suffering from any disability must 
if he so chooses bring the suit within three years 
from the time when his disability ceases (6) 

(I) 19 C W N 1193 (2) 28 Cal 565 25 Mad 431 22 
All 199 20 Bom 383 (3) 29 Cal 813 (4) 29 Bom 68 20 CaU 
714 25 Mad 431 (5) 40 I 0 664 (6) 5 C W N 545 24 Mad 387 

28 



434 


PART IV CHAPTER III 


Section 9 

Where once time has begun to run, no subsequent 
inability or disability to sue stops it provided that, 
when letters of administration to the estate of a 
creditor have been granted to his debtor, the running 
of the time prescribed for a suit to recover the debt 

shall be suspended while the administration continues 

If time has once begun to run against a person 
subsequent disability of persons succeeding bun will 
not affect the question of limitation (1) 

Section 10. 

The effect of sec 10 is that time is baT to an action, 
against (a) the trustee himself (b) his representatives 
and (c) his assign (except assign for valuable const 
deration) But, as would appear from Art 134, if one 
chooses to bring a suit against the assign for valuable 
consideration, he must come within the statutory 
period of 12 years (2) Sec 10 has reference to 
express trustees (3) A mortgagee in possession 
after the mortgage debt has been discharged (4* or 
a Benamdar , is not a trustee within the purview of 
this section (5) Where there is an obligation 
imposed upon a person to use a property partly f° r 
charitable purpose and partly for the benefit of other 0 , 
and not for hxs own personal advantage, there is a 
trust created in his favour and he is a trustee (6) 

Assign for valuable consideration and his p° sl 
tion : — A purchaser of a trust property in a Court sal® 
is an assign for valuable consideration, although he 
knows the properties to be trust properties and the 
interest therein to be a of limited nature 

(1) 42 I C 809 (2) 10 C W N 738 (3) 4 AIL 187 (4) 9 W 

R 187 (5) 11 W R 72 (6) 21 W R 315 
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Computation of the period of limitation and 
exclusion of certain periods from the time allowed 
by law 

Sec. 12 — Lays down the exclusion of the follow- 
ing periods — 

(a) In a suit, appeal or application the day from 
which the periods of limitation has to be counted 
tf») In case of appeal, application for leave to 
appeal, an anplication for renew of judgment — (t) the 
day on which the Judgment decree or sentence is 
pronounced, 

(it^ the time taken for getting copies etc of the 
Judgment appealed against 

(m) Where a decree is appealed from, or sought to 
be reviewed, the time taken in obtaining copy thereof 
(tv) In case of an application to set aside an 
award — the time taken for obtaining copy thereof 
This section lays down a general rule of compu- 
tation of the period of limitation, namely, that the 
day from which the period is to be calculated shall 
be excluded Thus, for example, m case of a suit on a 
note of a hand payable on demand, the date of execu- 
tion of the note has to be excluded (1) Similarly if m 
a bond a day is specified for repayment of the debt, 
that date is excluded in computing the period of limi- 
tation (2) In a suit for enforcement of a contract 
the date on which the contract is made is to be ex- 
cluded, in computing the time allowed for its 
performance (3). 

Rule regarding copies — The actual time taken for 
obtaining the copies is the period that this section 

(l) 8 B L R 24 (2) 24 W. R 463 (3) C B H C R A 0. 51. 
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Contemplates Law requires that the application 
should be made at the proper time to the officer con 
cerned with the requisite fee and folios and that 
it should be taken delivery of at the earliest oppor 
tumty at the appointed place If toere has been 
laches on the part of the applicant in complying with 
the aforesaid rule he cannot get any extension on 
that ground 

Simultaneous and Separate applications for copies 
of Judgment and decree — how to compute the period 
of deduction ? — If application for judgment and 
decree be made at the same time the period taken foT 
obtaining them both has to be deducted But if the 
copy of the decree be applied for after the copy of the 
judgment has been obtained the aggregate period for 
getting them both will be deducted (1) 

Application for copies when to be made /—A party 
in order to get the benefit of this section mu«t 
apply for copies before the period of limitation f° r 
filing the appeal is over (2) 

Sec 14 

This section allows the exclusion of time in a P ro 
ceeding conducted bonafide m a Court without 
jurisdiction 

The Limitation Act is not applicable to proceeding* 
under the Provincial Insolvency Act (3) This section 
applies to suits and not to appeals (4) 

Sec 15 

This section prescribes the exclusion of any P er, ° 
during which a amt or proceeding might have been 
stayed by a court 

(1)33 Mad 256 (2) 20 I C 537 15 Bom LR 681 (3) 2710144 
(4) 23 C a L 253 See also 29 All 638 and 19 C W N 473 
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An order granting time to the judgment-debtor for 
payment of the decretal amount is not an order for 
stay of execution of the decree within the meaning 
of this section (1) An order of the appellate Court 
staying execution, or appointing of a receiver comes 
within the purview of this section and the time 
therefore should be excluded (2) The time during 
which execution is stayed by an injunction order 
should also be excluded (3) 

Sec 18 

Effect of fraud on the question of limitation 
What is fraud ? ( Read Section 18 ) It implies active 
deceit in defrauding a person of his rights It means -v 
deliberate and intentiona 1 concealment of facts by which 
ignorance of the plaintiff was brought about (4) Plain 
tiff must be in the dark about the right if he is aware 
of his right, inspite of the fact that fraud was practised 
upon him, he cannot get benefit of this section (5) 

What must the plaintiff prove in order to have 
the benefit of this section 7 There must be specific 
allegation of fraud which should be established 
clearly (6) 

When onus of proof shifts on to the defendant ? 

When the plaintiff succeeds in establishing that he 
has been kept m the dark about his title by fraud it is 
for the defendant to shew that the plaintiff had 
knowledge of it It would not do for him to shew 
that the plaintiff had inklings and shadowy materials 
which if vigorously followed up would have led to 
the discovery of the fraud complained of (7) 

(1) 41 I C 24 (21 66 I C 97 (3) 62 I C 255 38 Bom 153 
40 M L J 124 (4) 16 I C 547 (a) 24 I C 249 (6) 1921 Pat 181 
15 Cal 533 P C 17 C VV N 5’4 (7) 49 Cal 886 5 P L J 200 
49 Cal 886 17 Bom 341 P 0 



438 PART IV. CHAPTER III. 

Time begins to run from the date when the 
knowledge of the fraud comes to the suitor S*e olso 
the Chapter on Fraud at paqe 452 

Sec. 19. 

Acknowledgment in writing — its effect : — 
Acknowledgment gives a fresh start to the period 
of limitation Such acknowledgment, however, must 
be made before the period of limitation (1) 

Who may acknowledge? — It need not be by the 
debtor it may be by his duly authorised agent A 
receiver of an insolvent’s estate may acknowledge (2) 
Acknowledgment by a guardian appointed under the 
Guardians and Wards Act binds the minor (3) Acknow- 
ledgment by the manager of a joint Hindu family 
binds the other members (4) 

What is acknowledgment ? Admission of the debt 
must be unqualified (5) , whether a particular endorse- 
ment does or does not constitute acknowledgment 
depends upon its terms (6). A deposition given and 
signed by a party is an acknowledgment (7). State- 
ment of debts in an insolvency petition amounts to 
an acknowledgment (8) 

An illiterate person might acknowledge throughan 

other person who writes forhimif he puts his mark (9) 

(1) 26 C W N 636 , 26 Bom. 782 contra 72 I. C 692 

(2) 38 I 0 169 , 17 Bom 512 

(3) 26 Bom 221 , 26 All 598 , 27 Mad 243 

(4) 37 Cal 461 . 17 Bom 512 , 5 Mad 169 F B 

(5) 30 Cal 699 16) 33 C L J 433 

(7) 35 All 437 , 20 Mad 289 

(8) 35 Bom 383 

(9) 23 C W. N 930 7 Mad 76 28 Bom 262 
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Sec. 20 * 

Effect of payment of interest or principal 

There is no special mode or form of payment (1) 
Receipts of rent and produce m lieu of interest saves 
limitation (2) By ‘interest’ is meant part or whole 
of interest (3) 

Who may pay ? Payment by a karta of a joint 
family cannot extend the period in case of a mortgage 
debt (4) Principal debtor’s payment does not extend 
time against his surety (5) 

Endorsement of payment alone may save limi- 
tation although there has really been no payment 
made (6) 

When there is no order of interest in a decree, 
payment of interest without endorsement by ttie 
Judgment-debtor cannot save limitation 

CHAPTER IV. 

Procedure under 

The Provincial Small Cause Courts Act. 

The entire Act with notes has been given in Part 
IX for facility of reference All suits except these 
mentioned in the Sch II of the Act are triable by 
the S C Court So Sch II which forms bulk of the 
Act requires careful study in the light of rulings 
cited In S C C cases summonses are issued for final 

(1) 25 Cal SU 2 C W N 402 P~C 

(2) 72 I C 492 35 C L J 58 (3) 35 All 878 

(4) 25 Mad 220 F B 18 C \V N CCXH notes 

(5) 44 Cal 978 28 Bom 248 (6) 16 L C 754 23 1 C 15 

•See the amendment by Act I of 1917 The amendment has 

been given In Part V Chapter I under heading K (1) 
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Time begins to run from the date when the 
knowledge of the fraud comes to the suitor S°e also 
the Chapter on Fraud at page 452 

Sec. 19. 

Acknowledgment in writing — its effect — 
Acknowledgment gives a fresh start to the period 
of limitation Such acknowledgment, however, must 
be made before the period of limitation (1) 

Who may acknowledge 7 — It need not be by the 
debtor it may be by bis duly authorised agent A 
receiver of an insolvent's estate may acknowledge (2) 
Acknowledgment by a guardian appointed under the 
Guardians and Wards Act binds the minor (3) Acknow- 
ledgment by the manager of a joint Hindu family 
binds the other members (4) 

What is acknowledgment ? Admission of the debt 
must be unqualified (5) , whether a particular endorse 
ment does or does not constitute acknowledgment 
depends upon its terms (6). A deposition given and 
signed by a party is an acknowledgment (7) State 
ment of debts in an insolvency petition amounts to 
an acknowledgment (8) 

An illiterate person might acknowledgothroughan 
other person who writes forhim if he puts his mark (S) 

(1) 26 C W N 636 , 26 Bom. 782 contra 72 I C 692 

(2) 38 I 0 169 , 17 Bom 512 

(3) 26 Bom 221 . 26 All 598 . 27 Mad 243 

(4) 37 Cal 461 , 17 Bom 512 . 5 Mad 169 F B 

(5) 30 Cal 699 16) 33 C L J 433 

(7) 35 All 437 20 Mad 289 

(8) 35 Bom 383 

(9) 23 C W N 930 7 Mad 76 23 Bom 262 
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Sec. 20 * 

Effecl of payment of interest or principal. 

There is no special mode or form of payment (1) 
Receipts of rent and produce m lieu of interest saves 
limitation (2) By ‘interest’ is meant part or whole 
of interest (3) 

Who may pay ? Payment by a karta of a joint 
family cannot extend the period in case of a mortgage 
debt (4) Principal debtor’s payment does not extend 
time against his surety. (5) 

Endorsement of payment alone may save limi- 
tation although there has really been no payment 
made (6) 

When there is no order of interest in a decree, 
payment of interest without endorsement by the 
Judgment-debtor cannot save limitation 

CHAPTER IV. 

Procedure under 

The Provincial Small Cause Courts Act. 

The entire Act with notes has been given in Part 
IX for facility of reference All suits except these 
mentioned in the Sch II of the Act are triable by 
the S C Court So Sch II which forms bulk of the 
Act requires careful study in the light of rulings 
cited In S C C cases summonses are issued for final 

(1) 25 Cal 844 2 C W N 402 P 0 

(2) 72 I C 492 35 C L J 58 (3) 35 All 878. 

(4) 25 Mad 220 F B 18 C W N CCXII notes. 

(5) 44 Cal 978 , 28 Bom 248 (6) 16 1 C 754.23 1 0 15 

•See the amendment by Act I of 1917 The amendment has 

been given in Part V Chapter I under heading K (1) 
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disposal and the Judge records simply memorandum 
of evidence and decides the suit Muffasil courts 
have been invested with SCO jurisdiction up to 
pecuniary limits fixed by the Local Governments 

The following procedures are special *o the S 
C C Act 

(1) Setting aside of Ex parte decree 

(2) Review 

(3) Return of plaint 

(4) Attachment of immoveable property 

fl) Application for setting aside an ex parte decree 
must be made within 30 days from the date of the 
decree accompanied by the deposit of the decretal 
amount or with security ( See Note to sec 17 of the 
Act in Part IX ) 

(2) The same rule applies to applications for 
review of judgment (Vide Sec 17 of the Act ) 

At any rate the deposit must be made or security 
furnished within 30 days in case of application for 
setting aside ex parte decree and within 15 days in 
case of an application for review of judgment 

It was recently held in a recent Calcutta case 
that when an application for review of judgment 
in an S C C case was made on the last date and the 
Court allowed time te deposit decretal amount it was 
held by Sanderson C J and Walmsley J that the 
court had no jurisdiction to extend the time under 
sec 148 CP C (1) It cannot be said that the 
opposite party had waived the objection m a case 
like this _ 


fl) 21C W Jf 3S0 26 C L J 315 
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Deposit. 

The entire amount must be deposited, and if the 
deposit be short even by a small amount, it cannot 
be accepted 33 I. C 133 When security is furnished 
within time, but if it is found to be insufficient later 
on, the application will fail 62 I C 108 It may be 
noted here that in the opinion of the Madras High 
Court, deposit may be made at any time before the 
hearing of the application 13 Mad 178 F B 

Application and Review (Limitation.) 

Application for review of judgment must be made 
under Art 161 of the Limitation Act, i e within 15 
days from the date of the decree or order But when 
an application is made for setting aside an ex parte 
decree the application may be made within 30 days 
from the date of the decree or within thirty days from 
the date when the applicant comes to know of 
the decree 

Return of plaint. 

Where an intricate question of title is involved the 
Court should return the plaint under section 23 (1) 
If, however the Court tries the suit, the Court’s finding 
as to title will not operate as res judicata in a subse- 
quent title suit The suit, however, should be framed 
claiming relief for money and the Court will consider 
the question of title only incidentally The Court will, 
m such a case, look into the nature and character of 
the case (2) 

How plaint should be returned 

If the Court trying the suit has both S C C and 
original jurisdiction, and the Court is of opinion that 

(1> 20 C W. N 1080 (2) 31 Cal 1001 ~ 
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the suit ought to be tried in the ordinary way, the 
plaint should be made over to the party for refiling 
But where the Munsiff simply passed an order 
transferring the case to the ordinary file, the High 
Court did not interfere 23 Cal. 884, 57 I C 951 
Exclusion of time in case of return of plaint. 
Where the plaint is returned under Sec 23, the 
plaintiff is entitled to get the time during which 
the suit was pending m the S C Court excluded 
while computing the period of limitation 

Can a District Judge direct a subordinate Court 
to try a S C C suit in the ordinary file t — No The 
Judge has no jurisdiction to do so 

Attachment of immoveable property before 
Judgment in a S. C C suit 
Before the passing of the Act I of 1926, the Cal- 
cutta High Court held in some cases that a Small 
Cause Court could attach immoveable property before 
judgment, but the Legislature thought that it was not 
the intention of the Act and so by passing Act I of 
1926 it was laid down that a Provincial S C Court 
was not competent to attach immoveable property 
before judgment (Vide Sec 3 of Act 1 of 1926 1 
A few words about some common suits. 

The details about suits excepted from the 
cognisance of S C. Court will be found in Part IX 
but here few words are said about some common suits 
regarding which controversies often arise at the time 
of the trial 

Account suit. 

A suit for accounts cannot be tried by an S C 
Court For plaint of an account suit and hints, see 
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plaint No 18 in Appendix to Fart I. page 152. Every 
suit where account has to be taken into consideration 
for coming to a decision is not excepted t e where a 
suit is for recovery of a specific sum alleged to be due 
on a settlement of accounts the suit will be triable in 
a S C Court though the Court may have to appoint 
a commissioner for examination o p accounts with a 
\iew to ascertain the truth of the Plaintiff's claim 
But a case where therB is prayer for calling upon the 
defendant to render accounts of Bums alleged to be 
due to the plaintiff — is exempted from the cognizance 
of a S C Court— 23 Cal 884, 57 I C 951 See 
Art 30 in Sch II of S C C Act in Part IX 
Contribution suit. 

It is a common notion that contribution suits are 
not triable by a Small Causes Court But where a 
plaintiff paid the entire amount in Buit for the henefit 
of the defendant and seeks to recover the same — the 
suit, though commonly called, a ‘contribution suit” is 
really one for recovery of money Such a suit is 
therefore triable by a S C Court But where a suit 
for contribution by a co-sharer in joint property is 
brought in respect of payment made of money due 
from another co sharer, the suit is exempted from 
the jurisdiction of a S C Court (Vide Art 41 of 
Schedule 2 of the S C. Court Act 

Where a plaintiff satisfies decree payable by 
another and sues for recovery of that amount — the 
suit will be triable by S C Court — 15 Cal 713 
Ordinarily 6uits for contribution will be triable 
m an S C Court , but where the suit is by a co sharer 
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and falls strictly under Art 41, the suit will be 
exempted" 40 All 135 

Where a plaintiff alone was liable under the 
decree and satisfied it and then sues the defendant 
for reimbursement, the suit may be tried in the 
S C Court But where a decree was passed against 
the defendant for rent which was payable by him 
and his co sharers and the J D deposited the 
decretal amount to avoid the sale and then sued 
his other co sharers for reimbursement, held that 
the suit was not triable by S C Court (4) 16 C W. 
N 975 Contribution implies payment by each of 
the parties interested of his share in any Common 
liability, vide judgment of Mukherjee and Beachcrcft 
J J tn Satycibhusan vs fCrimakah (/) Consequently 
an action for contribution is a suit bi ought by one 
of such parties who has discharged the liability 
common to them all to compel the others to make 
good their shares (2) So it 'appears that mutuality 
is the test of liability to contribute Where a plaintiff 
has ceased to be a co sharer by selling his share and 
then brings a suit against his old co sharers in 
respect of sum paid by him as rent of joint property 
still the suit will be exempted under Art 41 (3) 

Cases involving criminal offence punishable under 
Chapter XVll of the Indian Penal Code 
Such cases have been exempted by the amend- 
ment of the SCC Act m 1914 ( See notes to clause 
35 (v t ) of Sch II of the S C C Act ) So ft suit for 
damages for trees taken from the plaintiff s land by 
a trespasser (the offence being one of theft) is not 

(1) 18 C W N 1308 (2> 16 C. L J 148 at 151 and 156 

(3) 16C W N 975 
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triable by an S C Court A suit in respect of pro- 
perty or money or money criminally misappropriated 
cannot be tried by a S C Court but where the 
defendant admitted liability and undertook to com- 
pensate the plaintiff the «uit may be tried by an S. 
C Court 

But a suit to recover money taken by police as 
stolen property is triable in an S C Court, 9 C W 
N 485 

A suit to reco\er money paid to a pleader for 
institution of a suit which was not done, does not 
come under this exception and is triable by an S C 
Court 24 All 208 

A suit for recovery of ornaments or for their 
value in deposit with defendants is triable in an S C 
Court where plaintiff does not charge the defendant 
with any criminal liability , 56 I C. 663 

The entire Provincial Small Cause Courts Act 
with notes has been given in Part IX Please refer 
to the Act for further particulars 
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PART V. 

Laws of every day Reference 

IN 

TWO CHAPTERS 

CHAPTER I 

Contain* — 

(A) Deeds by pardanashin ladies and illiterate penons 

(B) Attestation and execution of deeds 

(C) Fraud 

(D) Mistake 

tE} Thakbast taa-p Balwaca papers etc. 

(F) Benami transaction* 

(G) Alienation by Hindu widow* with or without content 

of next reversion* 

(H) Poi»e*Jion 

(I) Boundary dispute 

(J) Liability of a party or a witness for defamatory 

statement 

(K) Law of interest. 

(Kl) Acknowledgment — Payment of interest Recent 
amendment of the Limitation Act 

(L) English Equitable principle of part performance as 

applied to India 

(M) Hindu Law of Succession 

CHAPTER II 

Contains — 

Important case laws on various subjects arranged in 
alphabetical order 



PART V. 

CHAPTER I 

(A) 

Pardanasbin Jadjes and illiterate persona — deeds by. 

In the Privy Council case of Sreektshen v 
Muftamat Kaihimom where a document was executed 
by the Respondent, a pardanashin lady, who was under 
the influence of her husband s brother and received 
no independent advice and the true nature and effect 
of the proceedings and documents were concealed from 
her and she was misled and betrayed by persons 
who bad interest adverse to her and who was acting 
in their own. interest it was held that the document 
was void and not binding on the lady {1) But in 
another case where the lady had her draft of a 
document drawn up by her own men under her own 
instructions, and then got the deed registered by her 
Muktear and husband by a general power of-attorney, 
it was held that even though the document was 
not explained to her, it was to be presumed that 
the lady had knowledge of the contents of the deed 
under the circumstances (2) When a deed written 
in English was explained in Bengali to the lady twice 
at different times and the lady got time to think 
over the document it was held Chat the deed had 
been duly executed by the lady with full knowledge 
of its contents (3) So it appears that in a transacts 
with a paradanasfnn lady the circumstances und 

(l) 20 C W.N 957 P C (2) 19^3 W.N 1330 
(3) 22 C W N 226 ’ 

29 
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execution of the deed as it was not attested according- 
to law (1) A deed could not be considered as attested 
if the witnesses signed before execution by the lady- 
even if afterwards the lady admitted execution in 
presence of the witnesses but this is no longer the law 
(2) If a lady cannot read and write — she may put her 
mark against her name written by some body m 
the deed It was held by Chapman and Chatterjee 
JJ in case of a will that an execution is valid 
in law if the person who wrote the name of the lady 
signed after her mark was put — as the scribe became 
a valid attesting witness to the deed (3) 
when the scribe wrote the name of an illiterate lady- 
executant under her directions and the executant 
did not put any mark — he was not considered as an 
attesting witness— inasmuch as a man could not 
attest his signature (though he might have signed for 
another) (4) But a scribe can be an attesting witness. 
if he subscribed in the document as an attesting 
witness and a scribe and actually saw execution and 
afterwards signed his name in the deed [20 C W 1* 
699 (Patna case,) — See discussion at page 701 column 
2) For meaning of the word attestation as define 
by the Privy Council — Read the case of Shorn* 1 Puffar 
v Abdul Kadir (5) 1 If the executant signed a blan 
paper, and then the deed was written on the very^ 
paper, such an act does not amount to execution 
a deed as no deed was in existence at the time of t 
signature (6) If an attesting witness be illiterate, an 
does not sign personally, but some body writes 

(1) 22 C W N 697 

(2) 9C W N 457 16 C W N 1009 (Vide Act XXVII of 19- 

(3) 19 C W. N 1295 «) 23C W N 290 

(S) 16 C W. N 1009 PC. (6) 60 W K 329 
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■name under his direction— still the witness will be a 
•valid attesting witness (1) 

Recent amendment* regarding the law of 
attestation 

(Act XXVII of 1926 and Act X of 1927) 

The law as it formerly stood has been discussed 
above But as the former law of attestation was 
productive of great hardship m same cases the 
legislature thought it desirable to bring about some 
•change and this has been effected by the parsing of 
Act XXVII of 1926 Under the amended Act the 
word * attest as mentioned in Sec 59 of the Transfer 
of Property Act includes attestation by a person 
who received an acknowledgment of the execution 
from the executant though the witness might not 
have actually seen the executant execute the docu 
ment There are conflicting decisions as to whether 
the said amending Act is retrospective m its opera 
turn The Allahabad High Court in a Full Bench 
case reported ml L R 49 AH F B answered the 
question in the negative Tho same view was 
adopted by Panton and Mitter JJ in the case 
reported m 31 C W N 128 (notes) But the law on 
the subject seems to have been made clear by the 
passing of Act X of 1927, by which Act XXVII of 
1926 has been given retrospective effect to So as 
matters now stand an old deed executed before the 
passing of Act XXVII would be held to have been 
validly attested if the attesting witness attested the 
deed on the strength of the acknowledgment of the 
executant alone A Sub Registrar before whom the 
executant admitted execution may, therefore be 


(1) 33 Cat 861 
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taken to be a valid attesting: witness, vide judgment 
of B B Ghosh and G N” Roy, J J m Radha Mohan 
DutUi i Nrtpendra Na*h Nandt and others (1) In ex- 
parti and uncontested cases, attestatien may be 
proved by any witness, e 7 the plaintiff, who saw 
execution and attestation without becoming a witness 
to the deed 

(C) 

Fraud 

Cases based On fraud are quite frequent, so tin** 
matter if dealt with in a book meant for junior 
practitioners will not be out of place 

It is a well known principle of law that no 
Court of justice will lend its aid to further fraud 
So very strict evidence would be demanded in Courts 
for proving alleged fraud, t c , whether a transaction 
is or is not what it appears to be on the face of it (2) 

A collusive and fraudulent proceeding in a Court 
i« not a judicial proceeding and is to be treated as 
availing nothing to the party who sets it up, as the 
machinery of the Court cannot be utilised for pur- 
poses of creating fictitious titles which must inevitably 
tend to weaken the sanctity which justly attaches 
to a judicial transaction So a party who allows a 
fraudulent decree to be passed against bun cannot 
take advantage of the same in a subsequent hti 

gation (3) 

The mere fact that a decree wa«= obtained by fal«e 
evidence would not bo sufficient by itself to have 
it set aside by a suit on the ground of fraud The parly 
must shew that the decree uin based on fraud (4) ^ 

(1> 31 C W N ICO notes and 27 Cal 169 
(2) 4 Boro 594 (3) 22 C W N 369 (4) 23 C N 133 
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\\ here the decree js against a minor and it appears 
that the minor was not properly represented by a 
proper guardian either through mistake or fraud in 
the suit the Court sets aside that decree on that 
ground and revives the original suit and tries it on 
its merits This rule applies also where a compro- 
mise decree 19 set aside on the ground of fraud (1) In 
a «uit for declaration that a certain rent decree was 
fraudulent, the plaintiff must prove that the decree 
was fraudulent and collusive If the plaintiff fails to 
prove this and the evidence adduced by the plaintiff 
is consistent with the allegations set up on both 
sides the suit would fail (2) Where a party got 
summons but could not attend Court owing to 
fraudulent circumstances beyond his control, he 
can seek for setting aside the decree on the ground 
of fraud if in fact fraud was practised on him The 
fraud alleged, need not in every case, be one which 
prevented a party from placing his case before the 
Court It must be proved that the fraud of the 
defendent was an extrinsic and collateral act which 
vitiated the judgment (3) No suit lies to set aside a 
decree on the ground of non service of summons (4) 
Fraud is ordinarily divided into(i) Actual or posi- 
tive fraud, and ( 11 ) Constructive fraud Where a party 
intentionally misrepresents fact or produces a false 
impression he is guilty of positive fraud, and where 
at the inception there was no fraudulent intention 
and the acts and conduct did not originate in any 
evil design, but subsequently by their tendency had 
in effect deceived or misled persons in such a case 


(1) 21 C V N 1087 and2Cdl 181 PC (2) 27 C L J 137 
13) 15 C %V N 1010 (4) 37 CaL 197 
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the fraud is said to be a constructive one Fraud how- 
ever in no case should be assumed without good 
and probable ground, and it is settled law that where 
one kind of fraud is charged another kind of fraud 
upon failure of proof cannot be substituted for it (1) 

Where a party alleges fraud as ground for relief 
general allegations will not be sufficient, but specific 
instances upon which such allegations are founded 
must be pointed out as otherwise the opposite party 
may not be m a position to meet the charges subse 
quently attempted to be proved (2) 

A stranger to a suit may pro\e that any judgment 
put in by his adversary had been obtained by fraud 
(Vide sec 44 , Evidence Act and I L R 20 Mad 333 
3CWN 670) 

If a person allows a collusive decree to be passed 
against him and ostensibly convevs the property for 
satisfaction of the decree, his heirs are subsequently 
estopped from challenging the decree or the sale on 
the ground of fraud (3) The reason is that a party 
cannot tako advantage of his own fraud nor can his 
representatives do so, unless they are themselves the 
defrauded parties (4) 

A decree obtained by fraud in one Court can be 
set asidB on the ground of fraud by any other Court 
within whose jurisdiction the cause of action arises 
wholly or in part (5) 

For cases where a sale can be set aside on the 
ground of fraud— see cases noted in Chapter H P* rt 
II under Order XXT Rule 90 C P C at pages 
209-212 of this book 

(1) I L Re Bom 209 (2) 18 Cal 139 (3) 18 Mad 3"« 

H)3ff R 92 (3) 7 C W N 153 
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(D) 

Mistakes 

Where the partj ‘■eeks to set aside a document 
or a transaction on the ground of mistake, he must 
fome before the Court within a reasonable time (1). 

As to the circumstances under which mistakes and 
fraud in a contracting party will avoid a contract — see 
vt turns 20 to 22 of the Contract Act 

In a suit on a bond, where interest was entered 
at Re 1 per month and the plaintiff alleged that in 
the bond ‘ per cent * had been omitted by mistake, he 
was allowed to adduce oral evidence to prove that 
the omission had been accidental Similarly where 
there was a mistake in a conveyance regarding the 
property to be sold, the Court held that there was 
material mistake of fact, ana the deed was rectified 
to give effect to the real intention of the parties (2) 
Courts administering equity, as a rule, would allow 
oral evidence to prove that words in a contract had 
been inserted by mistake (3). 

A mistake, even if not detected, has legal conse- 
quences of avoiding the transaction provided 
there can be restoration of all parties concerned 
to their original position. Where a document is 
executed by an illiterate person and its contents 
are falsely read out to him, and the contract 
written differ from that pretended to be read, the 
executant can avoid the document, as in the eye of 
Jaw he does not sign the document on which his 
signature is put But, if on the other hand, the docu- 
ment had been executed by him after knowing its 

(1) IV H R 320 (2) 2 C W. N 260 (3) 12 W R 532 J 
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content^ (but misapprehending its legal consequence) 
he will not be allowed to resile from his position by 
denying execution (1) 

Where by mistake there was no mention of interest 
in the pio note, interest would be allowed at 6 p c p a 
under sec 80 of the Negotiable Instruments Act, and 
oral evidence would not be allowed to prove a con- 
temporaneous agreement to pay interest at a certain 
rate (2) 

(E) 

Thakbast Map, Batwara papers, Chittas, Quin- 
quennial Registers, Registers of births and 
deaths etc 

These are very often used as evidence in Civil 
cases So a few words need be said on the subject for 
the benefit of the beginners 

The object of the Thah Map was to delineate the 
various estates borne on the Revenue Rolls of Districts 
(3) The Thak Map is not only evidence but is 
very good evidence as to what the boundaries of the 
properties were at the time of the Permanent Settle 
ment, and also as to what they admittedly were at 
the time of the Thakbast Survey (4) It is open to a 
Court to presume that the existing state of things has 
continued from the time of the Permanent Settle 
ment (5) Maps and Surveys made for Revenue 
purposes are valuable official documents , they arc 
not conclusive evidence and may be shown to be 


U> 28 Bom 420 

(2) 17 Mad L J 296, read 5 C L J 7 

(3) 70 W K 849 
(4> 16 C W N 185 
Ol TOWN 
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wrong b> reliable evidence (1) The Thahbast Map 
1*5 a good evidence of possession In a case where 
the That Alap contains definite land marks and 
undisputed boundaries signed by the parties or their 
accredited agents it is good evidence as the parties 
or their agents must have admitted the correctness 
of the Map at the time of its preparation (2) 

Maps and plan« made by Government for private 
purpose** or while acting in other than public capa- 
city are not public documents and are consequently 
not admissible in evidence without proof (3) Measure- 
ment ( kithf* made by Government for its own private 
use are not public documents and their evidential 
\alue is far l*»ss (4) Cfa(ta<< and Maps made by 
Revenue authorities in the course of measurement of 
Government Mahals are good evidence (5) 

Certified copies of Cfnitai, field books and maps 
are admissible in evidence (6) Chittas and maps 
made in resumption proceedings, in presence of both, 
sides or their agents, are also good evidence (?) 

burvev maps are evidence only with regard to 
the physical features of the country Under certain 
circumstances Survey maps afford good evidence of 
title (8) It has been held by their Lordships of the 
Privy Council that the Courts should ordinarily treat 
the Survey proceedings as accurate and attach con- 
siderable importance to them (9) 


(Ij 9C W h 383 28 C L J 323 

(2) 8 C W N 995 and 22 C W N 396 

(3) 5C W N 287 ( 4 ) 9 C W N 741 

(5) 13 W R 56 (6) 8 W R 187 

(7) 2 W. It 192 (8) 15 C W N 353 

(9) 1 3 IV R P C 7 
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If it be found that the Thak and the Survey Maps 
do not agree. Courts will ordinarily prefer to follow 
the one which is in closer agreement with the local 
land marks There is no general rule making it 
incumbent upon the Court to follow either (1) 

A Survey award is eudence quantum valeat between 
the parties as to the fact of possession (2) 

Quinquennial Registers are admissible in evi 
dence (2(«)) 

Registers of birth are evidence of the fact and 
date of birth (3) 

Measurement papers prepared by Bat war a Amint 
are not evidence without proof (3(a)) 

N B — For burden of proof in cases of boundary 
disputes Read 27 C L J 590 

(F) 

Bennmi transaction (Read 22 C. L J. 516 . 

B*nanu transactions are frequent m India 80 
where a father purchases property in the name of 
Ins son without any intention of advancement, the 
burden of proof whether what was prima facte the 
nature of the transaction was not so in realitj is 
upon the person in whose name the purchase is 
made (4) So when a purchase is made by a Hindu 
or a Mahomcdan with his money in the name of his 
children the presumption is that it is a benattn pur 
chase and it is for the party in whose name thoproporty 
has been purchased to shew that he is entitled to 
(1) 9C W N 629 (21 23 \V R 27 (2(n)) 20 C W N 

(3) 22 C W N 822 Willon i Philips 19 T L R 390 
(3(a)) 6CLR 139 

(4) G Moor s 1 A 53 
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the property to the exclusion of other legal heirs (1) 
But where there is no evidence to show the source of 
the purchase money there is no presumption that the 
property purchased in the name of a Hindu wife 
was purchased by the husband in her name (2) No 
doubt the practice of holding land Benami is inveterate 
in India, but that does not justify the Court in making- 
a presumption against apparent ownership If a 
person purchases a property in good faith for con- 
sideration from a benamdar who was the apparent 
owner the purchaser gets good title to the property. (3) 

Ordinarily the onus of proving that the person 
holding a property is a benamdar for another is upon 
him who alleges it 

(G) 

Alienations by 

Hindu widows with or without consent of next 
reversioner— value. 

It is now settled law that the doctrine of relin- 
quishment and acceleration can not apply to partial 
transfers by a limited owner Such transfers can be 
supported only by legal necessity The consent of 
reversioner to this sort of transfer merely raises a 
strong presumptive evidence of legal necessity. (4) 

In a case where the entire estate is transferred 
by a widow to the next reversioner, or to a third party 
with the reversioner’s consent, the entire estate passes 
on the ground of relinquishment by the widow. But 

(l) I L R 6 Bom 717 13ff B,1PC 

<2) 11 C L R 41 Read 22 O L J 516 

(3) 11 Mooroal A 602 13 C L R 280 P C 

(4) 40 Cal 720— 17 C W N 701 F.B 
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a partial transfer either by sale or mortgage has 
nothing to do with relinquishment. (1) 

A purchaser for value after due enquiry is pro- 
tected — Vide the well known case of Hannman Pro$ad 
Pandey v Babooee h fuiiraj — 6 M I A. 393 In such a 
case, antecedent mis management of the estate does 
not affect the right of the purchaser, unless he wa« a 
contributory party thereto Vide section 38 of the 
Transfer of Property Act 

There were some decisions (2) which favoured 
the view that partial alienation by a widow with 
reversioner’s consent conferred good title to the 
purchaser , but this is no longer the law (3) 

If two or more widows jointly possess their hus- 
band’s estate, or possess it by division for mutual 
convenience and then one of them dies, the 
survivor or survivors get the entire estate, and 
can confer title by lease, mortgage or sale which 
would be operative only during the life time of 
the latter. (4) 

From the case (5) it would follow that in case of 
legal necessity the widow can confer valid and 
absolute right to the purchaser for value 

The consent given by the reversioner m every 
case raises a strong presumption of the existence of 
legal necessity as stated before. (6) 

(H) 

Possession — What it constitutes. 

Occasional visits paid mayconstitutc possession (7) 
In fact, possession must vary according to the 
(1) 10 Cal 1102 (2) 22 Cal 354, 35 Cal 939 . (3) 17 & W N 10«- 
(4) 25 Cal 189 P C 8 C W 658 35 AM 189 (5) 40 Cal 710-1? 
CVN7G1FB (6) 22 C \V N 226 (7) 11 W. R 136 
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nature of the property. — Subject discussed in 31 Cal 
397. In other words, by possession is meant 
possession of that character of which the thing is 
capable of possession (8) When possession is 
'based on title, possession of a part in the eye 
of law constitutes possession of the whole (9) 

Possession — How proved. 

It may be proved by both oral and documentary 
evidence Mere statement of a witness is not always 
enough — the witness should prove various act* of 
ownership actually exercised by a party (10) 
Possession, adverse — What constitutes 
adverse possession 

Adverse possession should be real and not cons 
tructive against the real owner (1). Acts at different 
tunes by fluctuating bodies of persons do not cons 
titute adverse possession (2) Adverse possession 
against the lessee does not run against the 
lessor unless the latter becomes entitled to actual 
possession (3) So possession adverse to the morfc 
gagee may not be adverse to the mortgagor (4) 
Possession, value of 

(1) Possession is prima facie proof of title 8 
Bom L. R 9J.Q.B.1 (6) , Q B. 13, 945 (953) 

(2) Possession is sufficient evidence of right of 
an owner as against a person who has no title what- 
ever and is a mere trespasser (5) 

(i7 12 A C 556 (9)~ 12 OC 58 . 7 1 C 700 7^1 ad~ >85 

(10) 9 W, R 79 

( 1 ) 4 Cal 327(329) (2j 310al 397 (3) 20 AIL 593 

( 4 ) 27 All. 395, 18 Bom 51 Read 23 C W. N 815. 

<5) 20 Cal 834 
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not affect the right of the purchaser, unless he was a 
contributory party thereto Vide section 38 of the 
Transfer of Property Act 

There were some decisions (2) which favoured 
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would be operative only during the life time of 
the latter. (4) 

From the case (5) it would follow that in case of 
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(1) 10 Cal 1102 (2) 22 Cal 354, 35 Cal 939. (3) 17 C. W N 
M) 25 Cal 189 P C 8C ff If 658 35 AU 189 (5) 40 CaJ 710 — 17 
C W N 7C1 F.D (61 22 0 W.N 226 (7) 11 W R, 136 
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nature of the property — Subject discussed in 31 Cal 
397 In other words by possession is meant 
possession of that character of which the thing is 
capable of possession (8) When possession is 
based on title possession of a part in the eye 
of law constitutes possession of the whole (9) 
Possession — How proved 

It may be proved by both oral and documentary 
evidence Mere statement of a witness is not always 
enough — the witness should prove various acts of 
ownership actually exercised by a party (10) 

Possession, adverse — What constitutes 
adverse possession 

Adverse possession should be real and not cons 
tructive against the real owner (1) Acts at different 
times by fluctuating bodies of persons do not cons 
titute adverse possession (3) Adverse possession 
against the lessee does not run against the 
lessor unless the latter becomes entitled to actual 
possession (3) So possession adverse to the mort 
gagee may not be adverse to the mortgagor (4) 
Possession, value of 

(1) Possession is pnma facie proof of title 8 
Bom I R9iQBl(6) Q B 13 945 (953) 

(2) Possession is sufficient evidence of right of 
an owner as against a person who has no title what 
ever and is a mere trespasser (5) 

(8) 12 A C 556 (9) 12 O C 58 7 1 0 700 7 Mad 285 

(10) 9 W R 79 

(1) 4 Cal 327 (329) (2| 31 Cal 397 (3) 20 All 593 

(4) 27 All 395 18 Bom 51 Read 23 C W N 815 
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(3) Possession has a two fold value — It i* 5 evi 
dcnce of (i) ownership and (») of right to pokes'? (1) 

Possessory right — if heritable and transferable 

Such right is both heritable and transferable 
Asher v Whitlock (2) 

Boundary dispute 

In cases where scientific accuracy with regard 
to boundaries cannot be attained and in cases where 
the disputed line of division runs between waste 
lands which have not been the subject of definite 
possession the ordinary rule in a suit regrdmg 
possession that the onus of proof is on the plaintiff 
has no application (3) fhe parties to such a suit 
are in the position of counter claimants and it is 
the duty of the defendant as much as of the plaintiff 
to aid the Court in ascertaining the true boundary (4) 
In such a case the boundary line of the Revenue 
Survey map if relaid by a competent surveyor b> 
starting from a well demarcated land mark i* °f 
considerable assistance to the Court But whon the 
Commissioners map was incorrect and the Court 
of first appeal refused to order a fresh investigation 
the High Court in second appeal did not interfere 
with the discretion of the first Appellate Court (5) 

The boundary line in the eye of law runs up to 
the middle of the boundory mark cq an <"l or 
a road etc (6) 

(1) 8 Com L H 9(i 

(2) 1 Q B 1 (3) I L R 21 Cat 904 (P C.) 

(4) 23 C \\ N 593 (5) PC W K 8 i 

(61 41 Mad 840 
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J. 

Liability of a party or a witness for damages for 
defamatory statements made in pleadings, 
petitions or in evidence— Compared with 
their criminal liabilities— High Court’s 
special jurisdiction to deal in 
contempt cases. 

A party to a judicial proceeding may be sued m 
a civil Court for damages for defamatien m respect 
of a statement made therein on oath or otherwise , 
but his liability in the absence of statutory rules 
applicable to this subject, must be determined with 
reference to principles of justice, equity and good 
conscience (1) But if any such party is prosecuted 
for defamatory statement or abuse his guilt will be 
determined with reference to section 499, 1. P C (1) 
The High Court has special jurisdiction, like the 
Supreme Court, to punish for contempt though such 
an offence may not come under the Indian Penal 
Code Such an offence is an offence which by the 
Common Law of England is punishable by the 
High Court in a summary manner by fine or im- 
prisonment \Vide Surendra Nath Banerjee v Chief 
Justice of Bengal (2) ] 

A party making a defamatory statement against 
a person, before a Police officer, is liable to be 
punished in a criminal Court, for defamation, if he 
did not make the statement in good faith for protec- 
tion of his interest (3) 

If a witness in a civil case makes defamatory 
•statements, relevant to the issues and in good faith, 
he cannot be prosecuted for defamation (4) The 


(1) 24 C W N 982 (Speci.l Bench) 
(3) 2 W R (Cr ) 36 


(2) 10 Ca! 109 
<1) IT Bom 127,573 
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question of civil liability for damages in a like case 
was recently considered in the case of Crowd]] \ 
0'Beilltf(2) His liabihhty depends on bis want 
of good faith 

A plaintiff may be prosecuted for defamatory 
statement not made in good faith m a plaint (3) 

There are cases, though few, for supportingthe view 

that a witness can only be prosecuted for prejury 
with the Court s sanction and not for defamation for 
statements made by him in the witness-box , but the 
weight of authorities are against this proposition (4) 

(K) 

Law as to interest — Reduction of interest. 

For some time it was held that m a suitable case 
Courts bad power to reduce interest agreed upon 
between the parties if the rate of interest was very 
Jngh and was hard and unconscionable (5) But 
after the recent Privy Council cases (G), it became 
difficult to get reduction of interest m civil suit" 
Under the Usurious Loans Act passed in 1918 the 
Courts have power to re open the question of interest 
and grant relief by reduction of interest in case the 
Court finds tho interest to be exorbitant, but thv- 
law applies only to transactions entered into be 
tween tho parties after 1918 , Vide section 2, clause 
(3) of the Usurious Loans Act (X of 1918 pas<ed 
on 22, 3, 1918) (3) A stipulation to pay compound^ 

(2) 17 C W N 551 (3) II Criminal L J & 

ft) 20 All 685 Judgment of Richardson J In 21 C 

(5) Vi da 20 O W N 403*=22 C L J 311 41 Cat 162 4- 

Cal 690 , 43 Cal 632 

(6) 23 C \\ N 130 and 233 PC 20 C W Jf 1J0 

(3) Under this Act Court can reduce Interest eren la **T 3Tte 

cases. 41 Bom 775 (1920) 
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interest may, under some circumstances, be penal 
(4) ; but 6uch a stipulation is not penal in 
every case (5). Urgent need for money on the 
part of borrower does not necessarily shew that the 
lender was m a position to “dominate the will” of 
the borrower (6) 

Their Lordships of the Privy Council have held 
that it is difficult for a Court of justice to give relief 
on the ground of simple hardship, in the absence of 
any evidence to prove that tbe money-lender had 
unduly taken advantage of his position, even when 
the transaction appeared to be undoubtedly im- 
provident 

Ihe law of Damdupat, under which the interest 
cannot exceed the principal sum, applies only to 
the Presidency towns, and has no application to 
Muffasil Courts (7) The law of Damdunat has no 
application when the parties are not Hindus (8) 
So the law of Damdupat cannot afford any relief 
to a debtor who is a non-Hindu (9) 

(Kl) 

Acknowledgment— payment of interest^ saving of 

limitation — Recent amendment of the Indian 
Limitation Act 

i 

Before the amendment of the Indian Limitation 
Act in 1927 payment of interest alone on any debt or 
legacy was sufficient to give a fresh start of limita- 
tion; but the amendment under reference has made 
it incumbent that all payments of interests, after the 

(4) 21 Ind Case Ul ; 37 J. C. 749 (5) 25 All 287. ~ 

(6) 34 CaL 150 (7) 24 W. R 10G 2 C W N 603 69 Cal 871. 

(8) 5 CaL 867 , 3 Bom 131 18 Bom 227 Read I L R. 40 
Cal. 710. (9) 21 Bom 3S and 85 
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1st day of January, 1928 must be in the bandwriting 
of or m a writing signed by the person making the 
payment The old section and the new section as 
the latter stands after the amendment are given 
below for proper comprehension of the matter — 

Sec 20 Sub section (1) of the Indiin Limitation 
Act as it stood formerly runs thus — 'Where interest 
on a debt or legacy is before the expiration of the 
prescribed period paid as such by the person liable 
to pay the debt or legacy, or by his agent duly 
authorised in this behalf, a fresh period of 

limitation shall be computed from the time when the 
payment was made 

To the above Sub Section the following proviso 
has been added by Act 1 of 1927 (Indian Limitation 
Amendment Act) 4 Provided that save in the case of 
a payment of interest made before the 1st day of 
January, 1928, an acknowledgment of the payment 
appears in the handwriting or in a writing signed 
by the person making the payment *’ Sec 21 of the 
Indian Limitation Act also has undergone some 
amendment The old Section reads thus - 

21 (1) Tho expression Agent duly authorised In this behalf 
in Sections 19 BDd 20 shall in the case of a person under dlsabl M 
include his lawful guard an Committee or manager on * n 
agent duly authorised by such guardian Committee or manager 
to sign the acknowledgment or make the payment 

{2) Nothing m the said section renders one of icreral join* 
contractors partners executors or mortgagees chargeable br 
reason only of a written acknowledgment signed or a pay®« n4 
made by or by the agent of any other or others of them 
The amendment introduced by the Act 1 of 1927 (lod an 
tatlon Amendment Act.) is as follows — • 

3 “To Sec 21 of tho said Act tho following shall be added 
namely — 

(3) For the purpose of the said sections 
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(а) An acknowledgment signed or payment made in respect 
of any liability by or by the duly authorised agent of anyiwidow 
or other limited owner of property who is governed by the Hinou 
I aw shall be a valid acknowledgment of or payment as the case 
may be as against a reversioner succeeding to such liability and 

(б) liV here a liability has been incurred by or on behalf of 
a Hindu undivided family as such on acknowledgment or payment 
made by or by the duly authorised agent of the manager of the 
family for the time being shall be deemed to have been made on 
behalf of the whole family 

<L) 

English equitable doctrine of Part performance 
as applied in India. 

Under Sec 54 of tbe Transfer of Property Act 
a sale of immoveable property can only be effected 
by a registered instrument So it seems that where a 
seller transfers his interest in any property to a pur 
chaser for valuable consideration without executing a 
registered document, the purchaser does not acquire 
any interest in the property , but it has been held in 
some cases, on the analogy of the English Equitable 
doctrine of part performance of a contract, that 
where the vendor has put the purchaser in possession 
of property, he cannot eject him by a suit It is up to 
the defendant in such a suit to invoke the aid of the 
equitable doctrine of part performance of the contract 
and plead that he is entitled to enforce specific 
performance of the contract of sale a part of which 
has been performed by reason of the payment of the 
purchase money The Courts in India have recognised 
the said equitable right and have maintained a status 
quo till the execution of a formal deed of sale* In a 
recent Privy Counclil case it has further been held — ■ 
MO Mad 1131 41 Bom. 438 F B,2?C W tT 159 31 L J 75 
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that the party in possession is entitled to resist the 
plaintiff’s claim, though the time for bringing a suit 
for specific performance of the contract has expired 
(Vide 42 Cal 801, P- C. and 39 Mad. 509 P. C.) 

Hindu Law of Succession. 

(1) Order of succession according to the Daya- 
bhng School, to) 1 — 3 Sod, grandson and great- 
grandson 4 Widow 5 Daughter. 6 Daughter’s 
son 7 Father 8 Mother 9 Brother, then 
step brother 10 Brother’s son, then step brothers 
son (b) 11 Brother’s son’s son, step-brother's son « 
son 12 Father’s daughter’s son. (Sister’s son, 
then step sister’s son) then brother’s daughter’s son 
(c) Then step brother’s daughter’s son ” 13 Paternal 
grand father 14 Paternal grand mother. 15 
Paternal uncle 16 Paternal uncle’s son 17 Paternal 
uncle’s son’s son 18 Paternal grand-father’s daughter s 
son 19 Paternal great grand father. 20 Potcrnal 
great-grand-mothor 21 Patornal grand-uncle 22 
His son 23 Bis son’s son 24 Paternal great 
grand father’s daughter’s son 25 Son’s daughter's son 
26 Grand-son’s daughter’s con. 27 Father’s so n ’ s 
daughter’s son 28 Fathor’s grandson's daughters 
son 29 Grand-father’s son’s daughter’s son 30 
Grand -father’s grandson's daughter’s son. 31 Great 
grand fathor’s son’s daughter’s son 32 Great grand 
father’s grandson's daughter’s son. 33 M*t° rna ^ 
grand father 34 Maternal undo 35 Maternal 
uncle’s son 36 Maternal uncle’s son 37. Maternal 
grandfather’s daughter’s son 38 Matarna! great 
grand-father. 39. His con 40 His grandson 41 
His groat grandson 42. His daughter’s son 43 
Maternal great-great-grandfathor 44 His son 45 
Hie grandson 46 His great-grandson 47. Hi* 
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daughter's eon 48 Maternal grandfather’s son’s 
■daughter s son 49 Maternal grandfather’s grandson’s 
daughter’s son 50 Maternal great grandfather’s 
"on's daughter’s son 51 Maternal great grandfather’s 
grandson s daughter s eon. 52 Maternal great-great- 
grandfather’s son’s daughter’s son 53 Maternal great* 
great great grandfather s grandson’s daughter’s son. 
-54-86 Sakulyas 87-223 Samanodakas Then Bandhus 
Order of Succession according to the 
Mttakshara School. 

(1) Son (2) Grandson (3) Great grandson (4) 
Grandson s daughter’s son (5) Wife (6) Maiden 
daughter (7) Destitute daughter, being the mother 
of male issue or likely to be so (8) Daughter in 
prosperous circumstance* (9) Daughter’s son (10) 
Mother (11) Father (12) Brother (13) Brother’s 
son (14) Grand-mother (15) Grand father (Pater- 
nal) (16) Father’s brother (17) Uncle’s son (18) 
Paternal great-grand mother (19) Paternal great- 
grandfather (20) Grand uncle (21) His son , 
similarly and in the same order the paternal grand 
parents of the 4th, 5th and 6th degree and their male 
descendants (22) The rest of the Sapindas (23) 
Samanodakas (24) Bandhus (25) Spiritual preceptor 
(26) Pupil ( 27 ) Fellow student (28) Ihe king 
Order of Succession to Yautuka Stridhan 
according to the Dayabhag School 
(1) Maiden daughter (2) Affianced daughter (3) 
Married daughters who have or are likely to have 
male issue, then barren daughters (4) Son (including 
adopted son) (5) Daughter s son (6) Son’s son 
(7) Rival wife’s *on (8) Great grandson in the 
male line (9) Husband (10) Brother (11) Mothe 
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(12) Father. (13) Rival wife's daughter (14) Hus- 
band's younger brother. (15) Husband’s brother’s 
son (16) Husband’s sister’s son (17) Brother’s son 
(18) Son-in-law (ID) Husband’s Sapmdas 

Order of succession to Ayautuka (other than father's 
gifts) Stridhon according to Dayabhag HI) Son and 
maiden daughter (2) Married daughters who have 
and who are likely to have sons (3) Son’s son (4) 
Daughter’s son and son’s grandson (5) Rival wife's 
son, grandson and great grandson (6) Barren and 
childless widowed daughter (7) Great-grandson in 
the male line (8) Whole brother (9) Mother (10) 
Father. (10) Husband. (12) Husband’s younger 
brother (13) Husband’s brother's son (14) Huband’s 
sister’s son (15) Brother’s son (16) Son-in-law 
17 Husbands’s Sapmdas and Sakulyas and Samano- 
dakas (18) Father’s kinsmen 

Order of Succession to Stridhan according 
to the Milakshara School. 

According to the Mitak&hara School Stridhan is 
divided into two classes og, Sulka (i e , received by 
the girl at the time of marriage or from parents) and 
Stridhan other than Sulka 

According to the Bombay, Benares and Madras 
Schools, Sulka Stridhan is inherited according to 
the following order, eg, (1) Uterine brother (2) 
Mother (3) Father. (4) Father’s heirs (according 
to the order given before) 

The order of succession to Nou-Sulka Stridhan 
is as follows 

(1) Unmarried daughter (2) Unprovided married 
daughter (3) Provided married daughter. (U 
Daughter’s daughter. (5) Daughter’s son (G) Son- 
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(7) Son 8 son (8) Husband Then the property goes 
to the heirs of the husband Failing that the 
property goes to her mother and then to her father 
and then to her father s heirs according to the regular 
order of succession 

Order of succession to the Stndhan of a maiden 

(It is sane under all the schools) 

( I ) Uterine brother ( 2 ) Mother ( 3 ) Father 
(4) Fathers heirs m order ef propinquity (5) Mothers 
heirs m order of propinquity 

CHAPTER II 

In this chapter important rulings and references 
which are frequently required by lawyers have been 
alphabetically arranged It is hoped this chapter 
will be found useful by the Bench and the Bar 

[Where no reference has been qiven references are 
to this book I 

Abatement— of rent when can be claimed m Rent 
suit 29 C W N 381 See measurement — see Mortgage 
suit— 25 OWN 595 See Part II Ohap II No 15 

Abwab — See Sec 74 B T Act Dak cess is not — 1 
C L J 110 (N) Puja charges are— 25 OWN 72 (n) 

Absolute — of mortgage decree to be made within 
3 years 19C WN 649 

Account Book — Every entry is required to be 
proved — 15 C L J 621 

Account Suit — See hints to plaint no 18 m 
Appendix to Part II at page 15° 

Acknowledgment — maybe by implication — 7 Bom 
515 13 C L J 139 

Admission — must be taken as a whole 41 M L 
525 2 Pat L J 658 
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For effect of admission by a pleader, Read 13 All 
272 F B 21 Mad 274 admission — by one defendant 
effect of see— 44 Cal 140 — of mortage bond by one 
defendant the bond to be proved against other defen 
dants— 44 Cal 366 

Adverse possession — is an incumbrance 45 Cal 
755 , — of trespassers cannot be tacked against real 
owner 2 C W N 315 21 C W N 642 must be 
specifically pleaded — 3C L J 316,20 0 \V N 310," 
against mortgagor — if affects mortgagee — 23 OWN 
815,— by co sharer effect of — 21 A L J 204,— of 
tenant — when and when not effective 44 Mad 831 
Non payment of rent is not— 17 C W N 627 

Amendment — of execution petition is not allowed 
17 CaJ 631 But formal amendment may be allowed 
in certain circumstances 22 C W N 542 Read 27 
C L J 398 52 I C 765 (Madras caso) for amendment 
of plaint and decree See Part II Chap II 

Arbitration — See Part I Chap 10 

Attachment — rules as to— seo General Appendix 
in Port X Seo Part I Chapter VIII 

Revival of — when — 3 P L J 310 48 I C 386 * 
before Judgment in mortgage suits— when allowed— 

46 Cal 245 Cannot be ordered of immoveable property 

by S C C, Court after amendment of C P Cede 
of 3926 

Attestation — see Law as to attestation in Part ' r 
Chapter I— is no evidence of knowledge of content*— 
21CWS 225 See hints to plaint No 8 In Appendix 
to Part I at page 118 

Award -—Seo— suit to enforce a private award m 
Part 1 Appendix at page 188 
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Bargadar —may be a tenant or labourer— 23 C 
W N 614 , For suit against — see hints to plaints Nos 
4 (a), 4 (b) in Part I appendix at page 1 10 

Benami — See Part V Chapter I What has to be 
proved in Benam 20 C W N 522 P C For presump- 
tion of Benami — if property stands in the name of near 
relations— Read 39 M L T 296 24 P L R 153 (P C ) 
23 Bom Xj R 730 , Circumstantial evidence, motive, 
conduct etc to be proved to shew Benami — 23 C W 
N 817 P C— 17 A L J 410=56 M L J 483 

Benamdar. — Can sue for ejectment 33 C L J 
369 P C Contra 1923 All 10 , transfer by Benamdar 
binds the beneficial owner 1919 Pat 404, 20 0 W N 
65 P C No estoppel of real owner against Benamdar 
—when ?— Read 38 All 122 

Bengal Tenancy — rulings under , See Part II 
(A) Chapter I pages 265 to 286 

Bid (See page 207)— at Court sale cannot be with- 
drawn, 19 C. W N 633 Court has absolute discretion 
either to accept or reject bid before the Nazir, 19 C 
W. N 633 D. H cannot withdraw bid offered by him, 
18 C L. J. 53 

Bond— by minor’s guardian — when binds minor 3 
P L J 78 30 Cal 539 at pp 548 311 C 811, 35 Cal 320 
Boundary— Extends up to the middle of the boun- 
dary mark 22 C L J 872 — Discrepancy between 
boundary and area — which to prevail 16 Bom L 
R 42=15 M L J 68 P C 

Boundary dispute— See last Chapter No (I) in 
this part. 

Boundary document — Evidentiary value of docu- 
ments of lands on the boundaries of disputed I 
is very weak. 14 C L J 467, 17 O W. N 
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But in & recent case it has been- held .that it is of 
no evidentiary value ; 25 C. W, N. 1022. • ' 

Certificate of payment after 90 days. — Not allow- 
ed, 23 C. W. N. 321. But decree-holder can certify pay' 
ment in an execution application if not time-barred, 
26 C. W. N. 529, 534 ; Read 16 C. W. N. 923; 19C. W.N. 
650; 20 C. W. IT. 615. For mode of certifying payment- 
Read 1918 M. W, N. 507. and 20 C.L.J. 151 (byD.H. 
at any time). 

Civil Procedure Code — for rulings under— s® e 
parts I and II under appropriate heads. 

Compromise. — See Part I Chap.XII. pages 77 to 81- 
Compromise decree.— setting aside of— under 
order 9 R. 13, Read 19 C. W. N. 110 and see Chapter 
XII in Part I. at page 80. 

Commission and Commissioner. — See ' Part I- 
Chapters 8 and 9 and Part II. Chap. II. at pages 218, 219* 
Contribution. — Soe Hints to plaint no 15 at page 
142 in Appendix to Part I. Recent case — 30 C. W. N. 
366. Suit by mortgagee for — after ‘satisfying decree 
against mortgagor ; 1923 All. 127. Liability of each 
defendant must be specifically mentioned 12 All. 110- 
Suit for — a co-judgment-debtor suing another judg- 
ment-debtor for contribution after satisfying ft dccrco 
against all, cannot get contribution in respect of cost 
of deposit-14 C. W. N. 945. Read 19C.L.J. 72; Tor 
liability of unrecorded tenant to contribute to the 
tenant who satisfied a rent 'decree ; Read 3 C . "W. IT- 
384;— by co-sharor — a co-sharer keeping another out 
of possession cannot suo tbo latter for contribution on 
.account of rent paid 4 Cal. 566; 6 C. WV N. 903 nnd 88. 

Co-plaintiffs— When added — effect — Limitation- 

Road 17 Cal. 580 P.C.; 26 Cal. 409. 
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Corporation and Firms — See Part I Chapter XIV. 
Co-sharer — Contribution amongst co sharers — see 
contribution, Co sharers— Damage suit between — if lies 
—23 C W W N 800 902, 32 Cal 837— See hints to 
plaints No 16 and 17 in Appendix to Part I at pages 
145 14G 

Co-sharers ( Continued ) — Possession of one is 

possession of all unless ouster is proved, 26 C W. 
N 207, 23 C W N 90 = 29 C L J 504, 23 C W 
N 900 , 74 I C 193, — improvement by one — if compen- 
sation can be claimed from another — 46 Mad 104 
Court Fees Act — See Part X App (Ah Refund 
of excess Court Fees paid — 46 I C 271 , 40 Cal 365 
Custom — what should be proved for proving a 
custom eg, that it is (1) invariable, (2) uniform, 
(3) reasonable, (4) certain, (5) ancient 31 C L J at 
P 42 , it may be in course of growth— 6 I C 291. 
Particulars to be given in pleadings— 19 Mad L T, 
-296, Read 41 Mad 374 F B 

Damages — in rent suit can be allowed even when 
Tent is payable m kind 29 C L J 234 

Damage suit — (1) Against Railways — see hints 
to plaint No 14 in Part I Appendix at pages 139, 140 
— (2) Between co sharers— Read 23 C W N 902 
-and 32 Cal 837 (3) For suits for damages for trespass, 
.see 20 A- L J 888 — for wrongful dtsm ssal — 13 Bur 
L T 168— (4) for mesne profits — 40 All 142 — (5) — for 
illegal restraint 1922 All 139 — (6) Damage suit for 
maliciously taking an order of injunction, Read 45 P 
L R 1922 

Damage suits for trees or crops cut and taken 
by tenants — See hints to plaints Nos 16 and 17 m Par 
I Appendix at prge 145— if no criminal offence is i 
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volved in such a case— the suit is triable 10 a Small 
Cause Court 23 C TV *N 135 (notes) See 45 L C 11 
(Madras) 42 All 52 —Vide article published in 23 C TV 
N 207 (notes) — if criminal offence is involved the suit 
will be triable in regular file 20 0 W N 216 (notes) 
— Damage suit is not maintainable if plaintiff is out 
of possession of the land 5 Bom 572, See 23 Cal 
884 at F 894 Head also 9 Cal 283 If defendant 
be acquitted by Criminal Court the suit may be 
triable in S C C file 27 C W N 469 , such a suit 
between co sharers is triable in S C C file 19 
C V N 872 

Damdupat—Lawof — see Interest and last Chapter 

Death— of Respondent — no substitution m time in 
rent suit the suit may fail 11 C TV N 504 2GC W 
N 71 (notes) —of defendant m mortgage suit after 
preliminary decree— no substitution in tune— the suit 
abates , death of parties pending appeal— the appeal 
abates— 27 Mad 588 for when suit does not abate 
on death of plaintiff or defendant— Read 33 All 64o 

Decree — (1) Suit to set aside decree on the ground 
of fraud 43 Cal 217 , 11 A L J 514 11 I C 626 — 
also Read 43 Cal 217 20 C W N 819 18 C W N 
681 15 C W N 1010,— decree of a higher Court can 
be set aside on the ground of fraud 33 Cal 180 P C . 
41 Mad 213, — suit lies to set asido a decree on the 
ground of mistake, 28 Bom 420, lor amendment of 
decree — See Fart II Chapter II Nos 32 to 34 

Decree abtoluie — if the mortgage money was not 
deposited in the Court— the Court should tnnko the 
dccrco absoluto without enquirj aa to payment , 21 

OWN 920 42 Mad G1 2 Pat L J 633 An nppl* 

Cation for decree absolute must ho mado within three 
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year* from the date of preliminary decree— 42 Cal 
776 , 38 Cal. 913, 37 Cal. 796, 42 Mad. 52. 

Decree in Sec. 9 Case — good evidence of 
possession, 6 C W. N. 621 

Deposit.— Can transferee of occupancy holding 
get a sale set aside by making a deposit ? Yes— 20 
C W N 39 (case under B. T. Act ) [authorities are not 
unanimous on the point ] 

Deposit — not necessary for setting aside an 
cxparte rent decree when the amount of jama or 
relationship of landlord and tenant is denied. Read 
16 C W. N 970 (case under B T. Act) — Deposit of 
rent before it is due is invalid. 31 I C. 183 

Deposit under Sec 170, B. T. Act— by purchaser 
of occupancy holding — not allowed. 27 C. W. N. 
127 (notes) Contra 31 C. W. N. 1050 ; 7 C L J 282 
Dispossession. — Mere discontinuance of payment 
of rent by a tenant does not constitute dispossession 
within the meaning of Sec 9 of the Specific Relief 
Act ; 14 Cal. 649 atpp 652. Read 17 C W N. 1092 For 
dispossession of auction-purchaser, see hints to plaint 
No 14 m Chapter II Part II and 1 C W. N. 724—13 C. 
W. N. 724,— possession of a person with title cannot be 
adverse possession ; 12 M. L. J. 218 — Isolated acts of 
possession may not constitute dispossession — Read 13 
N. L R 25—11 Bom. L R 1087 ; 21 C. W. N. 642 
Documents— filing of— See Part I Chapter VI and 
read 18 W. R 518. 

Dwelling House. — under the Partition Act also 
means land appertaining to the house and necessary 
for eDjoyment — 12 C. L J. 525 ; 49 I. C. 16— partition, 
of dwelling house bow effected — Read 6 I. 0 109. 
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Ejectment —See hints to plaint No 22 in part I 
App I at pagesl62, 163 — Landlord may eject a pur- 
chaser of non-transferable occupancy holding who 
purchased a substantantial part of the holding and a 
small portion was left out with a view to avoid eject- 
ment — 29 C L J p 1. In an ejectment suit plaintiff 
has to prove that the tenancy has been legally 
determined — 39 M L. J 629. 

Ej’ectment suit — By a co-sharer landlord is not 
maintainable, 31 Cal. 786, 35 Cal 807. Read, however. 
■38 Mad. 445 — one co-sharer can sue for ejecting 
a trespasser — 44 AH. 634. 

Estoppel — Between Landlord and Tenant regard- 
ing tenant’s status— Read 5 C L J. 522. 

Estoppel — Lessee is estopped from denying 
landlord's title — when— 19 C W N. 1207 , 24 C L J- 
103 Read also 20 A. L J. 907—3 Lah L. J 227. 
A minor is not estopped by the act of his guardian— 
17 C IV. N. 10. Where fraudulent silenco may mean 
estoppel — GC L J 601, 731 C 223 Read also9 All 413. 

Evidence. — Documentary — See Part I. Chap VII. 

Executing Court— (1) Cannot go behind the 
decree; 44 Cal 627; but can refuso to execute a 
decree passed without jurisdiction ; 53 Cal 166 F. B 
The decree must bo oxocutod by the Court which 
passed it; For moaning of "transfer of busino«s — 
Read 26 C.W.N. 21C 

Execution of decree. — After one year, without 
sen tee of notice on judgmont-debtor ; subsequent 
orders passed in the execution case aro without jurls- 
•dictlon 44 Ca? 954 at pago 961. 

Execution petition. — See under amendment ; 

No G In Ch II Part II — Execution petition dlstnl«*®d 
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missed for default cannot be revived under Order 9, 
Rule 9 C P C , 19 0 W N 25 — continuation of 
of previous application — when can be, 22 C W N, 766, 
21 C W N 571 

Execution of Rent Decree — See Chapter I Part II 
(Ah~if there be payment and acknowledgment within 
three years then rent decree passed under the 
B T Act may be executed after 3 years like a money 
decree 26 C W N 486 

Exparte Decree —See Part II Chapter II No 35 
Firms — Suit against — See Part I Chapter XIV. 
Fraud— See Part II Chapter II No 10, at page 213 
and Part IV Chapter I See under ‘decree’— fraud 
antecedent to sale — if can be considered in a sale set 
aside case? Yes, 17 C W N 478, but read 36 Cal. 
654 also 

Glossary— of Court terms see Part VIII 
Government servant — Cited as witness — costs 
etc —for rules see Appendix in Part X. 

Guardian — of a minor defendant cannot be 
appointed without express consent of the proposed 
guardian — if appointed without express consent — 
minor is considered as unrepresented in the proceed 
ing and it does not bind the \ minor — 15 C L J 446, 
260WH 781 , 19 C W N 935 See Ch XV in 
Part I at page 94 

Guardians and Wards Act — See Chapter II in 
Part III at pages 330 to 336 

Heirs of tenants — See under the B T Act Chapter 
I in Part II (A) Read 27 C W N 511and 21 C L J.371 
Hindu Law — See last Chapter — Reversioner is 
bound by debt contracted by widow for legal necessity 
— 23 Cal 766 P.C. , 15 C. L J 423, — decree against 
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widow how far binding on reversioner — 18 C W N 
929 P C 25 C W N 585 13 C L J 575 P C 
See hints to plaint No 28 in Appendix to part I at 
page 184 ^-Acceleration of mhentence — 25 C W N 
134 P C —Adverse possession against female owner— 
its effect — 3 OWN 621 P C — Strtd/an by inhen 
tance — see 20 C W N 627 Succession to Stndl u — 
see last Chapter (M) 

— — F or modes of acquiring joint property' -1 '* 6 
30 I C 21G — for presumption of joint property— 30 
I C 216 — For presumption of joint property and 
of joint fund Read— 31 All 477, 5 C L J 340 
P C Read also 12 Bom L R 133 in this connection 
Impounding of documents — ( 1 ) Document 
neither pro\ed not tondered in evidence cannot be 
impounded by Court 27 C L J 825 — for procedure 
for impounding— road 20 C W N 246 —where docu 
moot not to be impounded see 21 C IV N 248 

Incumbrance — under tho B T Act — annuli <f 

— strict proof of service of notice under section 167 
tho B T Act is necessary — an entry m tho order sheet 
that notico was sor\ed is not sufficient — 7C L J 
262 22 C \V N 788 Soe also adi ersr post avion 
Inherent power — (1) — of Court sec Part II 
Chapter II Nos 31 to 34 — for using Inhorcnt power 
of Court for ends of Justice — read 26 C W h 408 
— not to bo exorcised against statute 190 WN 835 
to recall order fraudulently obtained — 31 C L. J 48 
Injunction — Soo Part I Chapter IA nnd hints to 
plaint No 25 in Appondix to part I at page 170 
Interctt — See last chapter No (K) — exorbitant 
and if p*nal — Court can go behind tho contract and 
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reduce interest 19 C W N 809 See Usurious Loans 
Act m Part IV Chapter II for powers of Court to 
reduce interest Law of Damdupat,~ See page 465 
under which interest cannot exceed the principal 
applies when parties are Hindus 5 Cal 867 , 3, 
Bom 131 18 Bom 227 , 24 Bom 305 But this law 

does not apply to muffasil Courts , 1 Cal 92, 2 C 
W N 603 and 9 Cal 871 , does not apply when 
debtor is a non Hindu 21 Bom 38, 85 

See hints to plaint on Khata Account zn Part I 
Appendix at page 112 Interest may be allowed as 
compensation 22 C W N 488 

Interpleader Suit — Tenant cannot bring— against 
nval landlords — 15 C L J 653 

Invalid document — No suit necessary to set aside 
a document whichjis ab initio void — no limitation to 
challenge such a deed — 26 C W N 479 
Issues — See Chapter V Part I 

Judicial Interpretation — of Court terms — see 
Glossary in Part VIII 

Judgment— (1) May be delivered by successor of 
Judge — 35 Cal 756 — when can be delivered on a 
holiday 39 All 136 — after transfer of iJudge, 7 C 
L J 66 F B , 35 Cal 756 

Kaisthas — are Sudras — 25 C W N 634 See under 
Marriage 

Khatta Accounts — for this read 22 Bom 671 and 
see Chapter VI Part I and hints to plaint No 6 in 
Part I Appendix at page 112 

Kistibandi bond — default of payment, when 
amounts to waiver and whep r>nt 11 f! W w oni 
Contra 13 C W N 1010 
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Land Acquisition Act — See Part III Chap V for 
Law and rulings at pages 352 to 362. 

Landlord — No adverse possession against land- 
lord unless the landlord has right to possession after 
determination of tenancy — 22 O W. N. 853 

Lease — under the B T Act— i tnder-t myall for nine 
years, with stipulation as to renewal for another 9 
years— if valid ? Yes. 20 C W N 948 — to under - 
raitjal for over nine years is void 17 C W. N 468 
(Read '22 C W N 61) — to under-raiyaf by raiyat for 
over nine years— under-raiyat if ho was in possession 
and is subsequently dispossessed can recover 
possession from raiyat by suit — 22 C W N. 61. 

Legal Practitioners Act— See Part IV Chap I f° r 
Law and rulings at pages 409 to 425 

Limitation —See Limitation Act Part IV Chap IIL 
Local inspection— by Court-Court not to talk 
with outsiders 44 Cal. 711 

Local investigation — Commission for — Soo Part I 
Chap. IX (pages 61-G2) and Part II pago 219. 

Lunacy Act — See Part III Chap III pago 336 
Mahomedan Law — Minor husband cannot divorce 
7 I, C. 820— Dower may be fired c\en after marriage 
3 All. 266 — Presumption — under — Read 20 C. W. N* 
1048, 17 Cal 543 F, B — Gift under— how made 33 
All. 627 P.C — for Ilcba— Read 25 C. W. N 761— will 
under-need not be probated — 15 C. W. N. 185, 37 
Cal 829 -Mahomedan will requires no attestation 
43 Bom 641 1 — For Zlutualt’s power etc — Road 24 C 
W, N. 99G, 22 C. L J 577. 

Mahomedan mother— Sale or loaso on behalf of 
minor children by Mahomedan mother Is void. ^ 
Cal 878, 23 C. W N. 50. 
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Marriage — Inter caste — between sub castes of the 
■same caste of Hindus — between Teh and Kayasthas 
who are Sudras held to be valid — 25 C W N 634 
If parties are Christian, the marriage must be cele- 
berated under the Christian Marriage Act, 31 All 
236 — Marriage is dissolved by apostacy of one of the 
parties 39 Cal 409 — or by death or divorce 64 I C 943 
Material irregularity — See notes No 10 in Part 
II Chapter II under applications for setting aside 
a sale (pages 210 to 212) 

Measurement -of land in a proceeding under 
section 52 of the B T Act is not absolutely necessary 
for granting abatement of rent to a tenant. 14 C W 
N 152 

Mesne Profits — suit for, jurisdiction of Court, 
39 I C 439 — when can be allowed 51 Cal 853 

Minor — Can sue on a Pro note executed in his 
lavour 23 Bur L J 227 — For sale in favour of a 
minor — Read 33 Mad 312 — Sale by minor — setting 
-aside of — See 45 All 644 — contract not for benefit 
of a minor cannot be enforced , 26 Bom 326 , 29 All 
213 , Read the Full Bench Case in 34 Cal 163 — 
Mortgage in favour of — valid — 22 C W N 130 — if 
unrepresented proceeding does not bind — 50 I C 
783, 19 C W N 935 24 Cal 25 
Mistake — See last Chapter 

Mohanta— who is a — his powers See 22 C \V N 
841 , 24 C L J 116 

Mortgage bond — —See last Chapter under 
"“Attestation — by illiterate executant — Scribe writing 
name of the executant cannot he an attesting witness 
■ to the bond 49 Cal 438, 23 C W N 290 Where' 

/ 
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admitted but attestation is denied— attestation has to 
be provided 27 C W N 263 —In Expartc cases need not 
be proved by attesting witness Vide Act XXXI of 
1926 See hints to plaints Nos 8 9, 10 in Part I 
Appendix at pages 118, 125 128 

Mortgage suit — ( 1 ) Compromise of— decree 

absolute — not necessary 14 C L J 648 

(2)— In a mortgage suit if a defendant claims 
adversely to mortgagor — such a defendant should be 
dismissed from the suit 31 All 11 30 All 240 — 

Against some heirs of mortgagor— ^uch a suit should 
be decreed proportionately against tho heirs on the 
record 25 C W N 594 — death of defendant after 
preliminary decree, in a mortgago suit no sub*titu 
tion made within timo— suit will abate 25 C V r N 
595 

Mortgagor — Release of one— effect see “Release 
Nazir— is not — a bahff IP L J 150 
Notice — (1) to eject an under raiyat — will bo 
if signed by one landlord on behalf of oil — 23 C W N 
76 — See hints for a suit against Railway Company'” 
plaint No 14 in Part I App at pages 338 to 140 an< * 
See ‘Public Sonant* Notice to wrong person- 
proceeding is irregular — 25 Bom 337 P C 

Notice to quit — If tenancy oo not agricultural— 
15 days* notice would be sufficient 44 Cal 403 See 
hints to Ejectment suit — No 22 in Part I Append!* 
at page* 167-163 

Occupancy holding, non transferable,— '*1® 

— see Ejectment — salo and attachment of— by Court 
allowed after Special Bench ruling in 31 C I** *'* 
510— Transferability of— 31 C L J 110 S B can b® 
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sold by Court like all other property. 24 C "W. N. 
818 S B 

Onus — See under "Possession” in last Chapter 

Oral lease — for 8 years — followed by possession is 
valid 49 Cal 345 

Pardanashin Lady — (1) Mortgage bond by — attes- 
tation — See 22 C W. N. 697 (2) Deed by — indepen- 

dent advice — fiduciary relationship of purchaser — 
presumption 26 C W N 316 — See Chapter 1 (A) m 
Part VI Page 449 

Partition Act — See 4 Dwelling house". 

Partion deed, if unregistered — -Partition can be 
proved by oral evidence as well as by evidence of 
possession, 41 Bom 466 

Part Performance —Doctrine of — See last 

Chapter (L) 

Party, Liability of {Civil and criminal) — Read 24 
OWN 982 And seo last Chapter 

Pauper-Appeals — How presented — 26 Mad 369 ; 
24 All 172 

Pauper suits — for rulings under this head — seo 
Part I Chap XIII 

Payments — certification of — see No 5 in Chap II 
in part II and 26 C W. N 529— contra 23 C W. N. 
320 — to be made within the time fixed \a Solenama m 
a sale set aside case If payment be not made in 
time the sale must stand good and the Court cannot 
accept money afterwards under its inherent powers* 
26 C W N 408 — time fixed in the compromise petition; 
for payment — can be extended by Court under ltd 
herent power where forfeiture of tenancyus 
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—33 C L J 244 25 C. W N. 545, 34 0 L J 157 -not 
certified tn time — allegation of fraud,— question of 
fraud cannot be enquired into in a proceeding under 

Or 21 Rule 2 C P Codo 16 C L J 174 

Permanency of tenure — For circumstances from 
which presumption can bo raised — Read 27 C W N 
069— Where origin is not known — permanency may 
be inferred from long possession, uniform payment 
of rent otc — 29 C W N 139 1923 Mad 54, 1«3 

All 4S6 See hints for Ejectment suit plaint No 22 in 
Appendix to part I at pages 262-163 

Permissive possession —if can be Qd\crse— -V** 
if hostile title if asserted afterwards— 19 C. W. N 126 
Plaint — how to bo framed in a rent suit for 
getting a rent decree 27 C. L J. 101 ; 59 I C 91“ 
amendment of— -See under Amendment and 5 C W 
N 273'and 20 0 XV V 1276-For hints for drawing 
up plaints in various suits — sco Appendix to Part I 
Pleading— if not Aerified — should bo struck off— 
SOW See details in Chapter IV Part I 

Possession — Symbolical Sec last chaptor (H)"" 
A plaintiff out of possession cannot maintain a damag® 
suit for trees or crops taken — 21 Cal 244 —Adtcn' 
to morlqngor is not adverse to mortgagee without 
possession — limitation against mortgagee runs from 
tho timo he has right to possess — 23 C, W N. 9^ 
Soc 36 All 567, 39 Mad 811 — What constltutes-H 
W It 136, 31 Cal 397- Potnsvon oj part n po^oon 
of tin whole— 7 I C 700; 7 Mad 285 -How pnutf 
9W.R 79— alien adteric— 4 Cal 327 at page 323-1* 
prtma facie proof of title— 8 Bom L R 96. 

Power of attorney — Has to bo proved J7 Cal 993 
ond It ceases with tho death of Principal. 23 All 23 
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P C must give specific powers clearly to the agent 
29 C L J 303 — For draft see Part VII 

Presumption of permanent character of tenancy 
arises from 20 year s rent receipt showing payment 
of rent at the same rate 22 C W N 126 — ho pre 
sumption arises under section 50 of the B T Act 
where it is proved that the tenancy was created 40 
years ago 23 C " N 1041 — presumption as to 
genuineness of 30 years old documents — applies 
also to copies -41 P R 1913 41 All 590 16 C 

L J 24 

Probate and Letters of Administration Act — See 
Part III Chap I 

Provincial Insolvency Act— See Chapter IV in 
Part III 

Provincial Small Causes Court Act — See supple 
mentary Part IX 

Public servant, suit against— (1) No notice would 
be necessary if the act complained of was not done 
by the defendant in his official capacity taking 
advantage of his possession Read 26 All 220 36 

Cal 28 Notice is unnecessary if the act is done 
mala fide But read 28 C W N 10— where it has 
been held that notice will be necessary for act done 
even ? i ala fide but in official capacity (See Editorial 
comments at 28 C W N 2 notes) See Chap IV 
in Part I A Chairman of Union Pachayat in a Public 
servant 1 M W N 384 

Quinquennial registers— are public documents 
and are therefore admissible m evidence with 
proof— 20 C W N 940 — See last Chapter 

Railways— Suits against — See hints to p 
14 in Appendix to Part I at pages 138 to 140 
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Receiver— See Part II Chapter II No. 26 at 
page 220 

Record of rights — entry in — is good evidence of 
of possession — 21 C. W. N 175 

Redemption suit — For extension of time of pay- 
ment— See 45 Mad 202 , 27 Cal 285 

Registration — (1) All mortgage bond s must be 
registered after 1st January 1905 — 12 I, C, 25. Per- 
manent tenure can be mortgaged only by a registered 
document. 3 C. W. N. 499. (2) of Kabala— unregis- 
tered Kobala in respect of proporty valued at even 
less than Rs 100 doos not pass title but titlo may pa** 
by delivery of possession. 8 Cal 597 at pago 612, and 
19 Cal. G23 F. B. Read 22 Cal 179. [In this case valid 
title uas acquired by possession.) (3)— When no notice 
of transaction— 23 Cal. 790 at 794— for list of docu- 
ments requiring registration see sections 17-22 of 
the Indian Registration Act Soo also Chapter on 
Registration in Part VI I. 

Register of births and deaths — is a public docu- 
ment, 22 C. W. N. 822. See — also last Chapter 

Release — Sec "Tort failure* — of one mortgagor 
docs not operate as release of other mortgagors 44 
Cal 162 — Deed of release cannot create title where 
there is no title with tho person in whoso favour the 
deed of release i« executed. 16 I C. 440, 23 C. 
L. J. 26 

Renewal — See Lease 
Rent — (1) What H a— 15 C W. N. 820 
Rent Free Land— presumption of lost grant from 
long possession without payment of rent can be made 
— 3t C W. N. 135 Read 4 M. I A 497 P. C 
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Mere non payment of rent does not give rise to 
any presumption in favour of a person who was once 
a tenant 27 C L J 281 (B T Act) 

Rent decree— (1) Execution of— if a sale held in 
execution of a rent decree is sot aside by first Court 
and the appeal from that order is also dismissed exe 
cution case is revived — if decree holder at this stage 
fails to prosecute the execution and the execution case 
is dismissed for default — second application for exe 
cution may in certain circumstances bo considered 
as a continution of the first execution proceeding — but 
if the second application is made too late the decree 
may be time barred and the execution will fail 22 C 
W N 766 

(2) Execution of rent decree by stating payment 
in execution petition to save limitation — can be 
allowed 26C W N o29 See Chapter II in Part IIA 
for further information 

Rent Sale— if decree holder had previously recog 
msed a private purchaser as tenant and then the 
sale was held — nothing could pass by the sale — 23 
C W N 658 If the notice under section 158 (B) of 
the B T Act was not served on co sharer landlords — 
the Bale held in the execution case is not a rent sale* 
23 C W N 931 

Rent suit — (1) damage in can be allowed even 
when rent is payable in kind — 29 C L J 234 

(2) Can a new plaintiff be added after limitation 
period ? Yes — 19 C L J 5 

(3) If a tenant sots up title of a third party who 

appears and supports plaintiff s claim — in such a 
case the Court may decree the suit without deter- 
mining the question of title 17 C "W N 62 ^ 
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Restitution — Sea No. 34 in Part III Ch. II 
page 224 

Reversioner — consent of — to alienation by Hindu 
Widow — effect of— 19 C. W. N 89 notes eeo last 
Chapter — suit by Eeicrstoner limitation — suit to ba 
brought within 12 years of widow’s death 8 C W. 
535 — for suit by reversionor to stay sale and sale bv 
widow and Law on the subject — aco hints to plaint 
No 28 in Part I Appendix at page 184 

Review— See Part III (A) Chaptor II at pago 390. 

Revival of execution case — after sale is set aside. 
Read 23 C W N 76G and 21 C W. N 769 Seo under 
— "Rent decree" 

Sale— sotting asido of— for rulings soo hints to 
Nos 9 and 10 in Chap III Part I — for limitation 
for setting nsulo a sale boo 50 I C 914. 

Sanction Appeal — Cannot bo heard by Sub-Judge 
1G C W N 903 

Sanction case — Review of order not allowed in— 
23 Bom 50 — sanction case should not bo dismissed— 
32 Bom 203 — Remand by nppellato Court of nanction 
cose is not permissible — 30 Mad 311, 8C L.J ^ 
— Notico to opposite party not always necessary. 
41 Cal 44G — no sanction whero no chanco of convic- 
tion , 23 Mad 2Hi —Application for sanction should 
be made at tho first opportunity — 25 I C. 329 , -** 
I C. 14G — Sanction is not granted to satisfy private 
grudge 3 C W. N 3 — In sanction cases summary 
of evidcnco to bo taken by Court — 42 Cal 240 — " 
Based on comparison of hand-writing should 9 
granted-21 C. W. X. CXLIV notes —Sanction to * 
private party— not to bo granted after l«t 
1923 under tho amended Criminal Procedure Code 
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But copy o f order should be sent to the Criminal 
Court for prosecuting the accused Tide new Section 
195 of the Cr P Code and Chapter XIII of Part VI 
(CrCo-»-E:amination) — no sanction to be granted when 
appeal is pending from the judgment of the first Court 
— 6 Cal 30S — lapses — after six months from the date of 
granting but the Court may grant fresh sanction — 22 
Cal 573 and 22 Cal 173 — The High Court can extend 
time — 32 Cal 379 . 12 Cr L J 382 — may be disposed 
of even after examination of peon— 41 Cal 442 

Sanction when not necessary- (1) no sanction 
is necessary where officer concerned is a bailiff and 
he is personally a complainant — I L R 1 Pat 423 
(2) not necessary unless the offence comes under 
any of the sections mentioned in sec 195 Cr P C — 
34 All 654 

Scribe— When can be an attesting witness— 26 
C W N 264 (See also last Chapter) 

Section 9 Case under the Specific Relief Act- 
Huts erected by defendant cannot bo ordered to bo 
removed in Sec 9 case, 25 Cal 803 , 3 C L J 38 (notes) 
— A trespasser cannot maintain — 12 C L J 605 — no 
Sec 9 case lies after dispossession by order under 
Sec 145 Cr P C 12 C W N G96 , 22 C W. N 
931 — partial dispossession may give a right to sue — 3 
Mad 250 — no appeal lies in an execution proceeding 
arising out of a decree passed in a Sec 9 suit 22 
C W N 44b — for further particulars see hints to 
plaint No 21 in Appendix to Part I at pages 159, 160 
Security bond — filed m Court to bo stamped 
a regular bond- 21 C W N 1150 contra 49 Cal, 
Read the Full Bench case in 29 C W N 851 
Service— See summons 
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sob under Permanency of tenure at pago 488 See 
notes under B. T. Act in Part II A Chapter I. 

Thak map — value of — -22 C. W. N. 396 Sea last 
Chapter. 

Tort-feasure — in a suit for damage for tort— tf 
*m of the tort-feuiure s be released— the suit cannot 
proceed against the rest, 29 C. L J. 245 

Tout — how declared — 11 C. L. J. 513. 

Uncertified payment — Sating of l mutation — See 
cases collected in 24 C. W. N. 38 (note 4 *) Sco under 
''Payment' 1 at pago 487. 

Under-raiyat —can acquire occupancy raiyat by 
custom 22 C. W. N. 618 See Tart II A 

Under-raiyati lease —for more than rune years, no 
valid title ii created , but If the tenant is put into 
possession he cannot ho ousted except in duo courn° 
of law. 19 C IV N 468 Road 19 C. W. N. 1127 — 
Seo also under * Lease.” 

Verification — of plaints — Sco Chapter IV 1° 
Part I. 

Voting — right of, son paying income tax jointly 
with father — can \oto at a Municipal Klection 26 
C W. N 212 (Bengal case ) 

Waiver and Compromise — Sco No 10 Chapter U 
Part II 

Widow — decree against, ofTcct on rcvorsionei 28 
C. L. J. 519; 19 M. I. A. 543 — hinds reversioner— 2? 

C W. N 306^Decrcc for rent accuring during 
widow’s time docs not bind the property — widow h 
personally liable for claim 17 C IV, *s. 337. 

Withdrawal -—of suit if disallowed — tho Court 
should proceed with trial 20 C. W. C. 1011. 3 Pat. 
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L. J. 460. — notice of withdrawal must be given to 
■defendant. 44 Cal. 454 — in appeal without sufficient 
ground was held to be without jurisdiction, 44 Cal. 
368. But this is no longer the law, Vide 31 C. L. 
J. 482. See Chapter XII Part I and notes under 
No. 16 in Part II chapter II — allowed for formal 
defect only and not for any other insufficient cause — 
3 All. 568. 

Witnesses, liabilities of (Civil and Criminal)^ 
Read Special Bench Case in 24 C. W. N. 982 — 33 
•C. L. J. 94 {See last chapter). 

Witness. — Government servant as — expenses 

•allowed to — see General Appendix in Part X. 
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Practical hints all through. 



Examination and Cross-examination of 
witnesses in Civil Cases. 


CHAPTER I. 

Cross examination is an art which can be learnt 
only by actual practice , and no amount of theoretical 
instructions, however sound, can coach a junior practi- 
tioner to any efficient standard The hints given m 
this part are intended to set on work the thinking 
faculty of young men in a particular direction , and 
it is hoped that this power of thinking, gradually 
developed in the practical field will be of material 
help in shaping the legal acumen of the junior 
lawyer for the purpose of cross-examination It is 
difficult to lay down any hard and fast rule which 
a legal practitioner should follow in cross examining 
a witness The range of cross examination is so 
wide that long experience alone can teach what 
should be the best way of cross examination in a 
particular case 

Preparation for conducting a case 
A practitioner, when he takes up a case, should 
thoroughly study not only the points m favour of his 
client but also those against him, so that he can 
fully meet his adversary’s case during the trial of 
the suit It need hardly be mentioned that every 
lawyer must devote his whole hearted attention to 
the case in his hand and study its facts and legal* 
aspects thoroughly and find out authorities in '' 
support. / 
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A pleader who goes to conduct a case, quite un- 
prepared, cuts a lamentable figure when interrogated 
by the Court on some material points. The practice 
of consulting the client, or his tadbirkar, at every 
step should be avoided as far as possible, as such a 
practice may create an ..unfavourable impression on 
the Court. J 

Opening of the case. p » •>- i 

The pleader, appearing for the plaintiff in a suit, 
should give a brief account 1 of his case at the time 
of opening, in a clear and logical way ; and this can 
only be 'done best 'uf' the points were previously 
thought of arid arranged. ' it 1 

Order of examination of witnesses. 

in 

Ordinarily, plaintiff’s pleader will examine his 
witnesses to substantiate tho allegations made in 
the plaint and to give i a denial to points raised m 
defendant’s written statement which aro not admitted 
'by plaintiff. This is examination-in-chief. After the 
exammation-in-chief Is finished, tho defendant * 
pleader will begin to cross-examine plaintiff**’ wit- 
nesses. The function of cross-examination is to test 
the value . of the statements made by a witnc** 
examined by the plaintiff ; and this is done by putting 
such questions to the witness’ as will bring to Ifeld 
the veracity or otherwise of his statements made in 
exnmination-in-chief. After plaintiffs evidence if 
closed, defendant’s witnesses aro examined and 
cross-examined In the usual way . 1 

i Necessity of studying the record. 

The necessity of studying tho record can nover be 
too much emphasised. This Is what should be done 
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by the pleader in every case, before proceeding with 
the cross-examination. A pleader, who has a thorough 
grip of the facts, has in his hand the most powerful 
weapon to fight his adversary with After the facts 
ha\e been gathered the first thing that most press- 
mgly demands the lawyers attention 18 the record. 
He Bhould, at the outset, ascertain if the documents 
of his adversary were filed within the time allowed 
by the Court for the purpose The reason for this 
inspection is obvious , as unregistered documents, 
filed out of time, are liable to be rejected by the Court 
as being suspicious Hence, objection on this ground, 
taken at the inception of the case often stand the 
client in good stead, as they may ultimately result 
in the rejection of the documents to the great dis- 
advantage of the other party "What the pleader 
should do, after these preliminaries, is to subject the 
documents (specially the unregistered ones) to the 
closest scrutiny with a view to finding out such 
circumstances as are likely to create suspicion 
in the mind of the Court Thus scratches or erasures 
at material parts of a document, found out m the 
course of inspection, and pointed out to the Court 
and the witness who comes to prove it, may go a 
great way in discrediting the document , similarly 
the stitching of a cheque book may, to a discerning eye, 
afford ample materials for suspicions that it has been 
interleaved and re stitched with forged counterfoils 
for creating evidence It often happens that account 
books are filed by a party and used as evidence. 
The pleader in such a case should study the accounts 
-carefully and it is not unlikely that he would be 
able to find out suspicious and bogous entries, here 
-and there , or to his astonishment, he may find th 
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entries in the day-hook ( Jobda ) do not tally with 
the corresponding entries in the Khatain or ledger;- 
or that balances in the day-book at places have been 
inaccurately struck. These, and like materials ob- 
tained from a searching perusal of the records, ■wilt 
not only be of incalculable assistance to the pleader 
for the purpose of cross-examining the witnesses who 
come forward to prove them but help liim a great 
deal in furthering his clients's cause. 

Memorandum of evidences to be taken by the 
cross-examining pleader. 

Unless gifted with a prodigious memory which 
refuses to forget anything it once registers, the 
pleader who desires to cross-examine should take 
down a faithful and close memorandum of the de- 
position, as the cxamination-in-chief goes on, marking 
the important points. This will be of immense help 
to him at the time of cross-examination. He should 
note down particularly those points which his client 
does not admit, and nover allow any one of them to 
escape unchallenged in cross-examination. Of course- 
on points which his client neither admits nor denies* 
the cross-examination need not necessarily be long- 
and they may be simply touched on in passing. 

Treatment with witne*sea. 

While cross-examining a witness efforts should 1 
be made to be as polite as possible. Tho 'question* 
should bo clearly framed. The feeling of the witness 
should not unnecessarily be offended by using in- 
sulting expressions. Age has to be respected, and an 
old person of position, simply because he happens 
to bo In the witness-box, should not Io*o his duo share- 
of courtesy as a gentleman. - Witnesses who come 
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determined to support a party will do that , and the 
cros^examming pleader will find that they are 
generally prepared with the answers to questions 
likely to be put to them ta cross examination While 
cross examining witnesses of the latter class the 
cro*** examining pleader will try to get at the motive 
or intention or interest which has induced them *to 
depose m favour of one side There are witnesses 
whohaieno meane of livelihood other than acting 
as tout** m Courts fomenting litigation and deposing 
whenever necessary for one party or other on receipt 
of remuneration These witnesses often overact their 
part*. To witnesses of this class a stubborn attitude 
should be assumed and every possible attempt should 
be made to expose them and their real worth There 
Is another class of witnesses besides those mentioned 
above who do not belong to any party but come to 
depose to facts as known to them at the request or 
entreaties of persons who cite them To witnesses 
of this last category the cross examining pleader 
should be all respectful and m case of any doubt 
attempt should be made to ascertain whether the 
witness on account of lapse of time or loss of memory 
or defective observation innocently made incorrect 
statements before the Court 

Necessity of studying law for cross examination 
A thorough knowledge of law on the subject mrolv 
ed in a particular case under trial is imperative te 
enable a practitioner to do justice to hts client « cause 
by carefully cross examminghis adversary s witnesses.. 

I would Illustrate the above proposition by concrete**' 
instances Take for example — that a witness haft 
proved e certified copy of a document by 
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saying that the original is lost. The cross-examining 
■pleader should remember that, if he can elicit in cross- 
examination that the document is not really missing 
and that it could be produced by the party by exercis- 
due diligence, then the certified copy attempted to be 
proved will be rejected by Court under section 65 of the 
Evidence Act. Besides, if it is shown in cross-examina- 
tion, that the original document was not called for from 
the proper party, its certified copy attempted to proved 
in examination-in-chief would, be rejected under the 
law ; because until a -party has exhausted all the 
means prescribed by law for compelling a person to 
produce a document known to be in his possession, and 
so long as the original is procurable or its loss is not 
satisfactorily accounted for,, secondary evidence 
cannot be admitted (1). , In this connection, it must 
also bo remembered, that a defendant who does not 
object to the admission of secondary evidence at the 
time when it is admitted, cannot be allowed to raise 
any objection about the admissibility of the document 
in appeal (2). So it is tho primary duty of the cross* 
examining pleader to raise an , objection ■ at the time 
on inadmissible document is going to be marked as 
an Exhibit (as proved) in the case. To prove the 
execution of a document of which a copy is on the 
record, it is not enough for tho witness to depose 
that he saw an original documont of that n'aturo bat 
that the law requires that the purport of the copy 
must be read over to tho witness and ' he should bo 
asked whether tho original of tho document was gamo 
as that which had just been read over to him P)- 
8o a pleader who would provo a certified copy nul't 


(I) 1 Weekly Reporter ItSL (2) 22 W. R. 232. (3) 13 W. IL 429. 
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“be careful *at the outset to conform to' the 'above ' 
procedure, otherwise the document may - run 'the risk 
of being rejected in appeal, even if it be accepted as 
evidence in the primary Court. So it is clear that 
unless the pleder who is cross-examining any witness 
is thoroughly acquainted with the law on the point 
he cannot do justice to his client during the trial of 
the case 


CHAPTER ||. ‘ v 

Some Practical Hints for Cross-examinations 1 1 
Evidence to be direct. 1 ■ 

All facte except contents of documents may under 
the Evidence Act, be proved by oral evidence. Oral 
evidence, however, has to be considered by Courts in 
conjunction with the documentary proof on the record, 
and the probability arising from all the surrounding 
-circumstances of the’ case'. In fact, the Courts have 
to consider the full force and the joint result of all| 
the evidence, direct or .presumptive, upon a particu- 
oular point. It has been pointed out by their Lord- 
ships of the Privy Council that oral evidence is 
ordinarily looked upon|with great suspicion and that 
Buch evidence when-opposed by the strong improbabi- 
lities of the transaction to which it relates, or is 
weakened by the mode in which' it is given, may p'rove 
of little avail ( 1 ) ’* in bur Courts of Justice. It has 
also .been pointed ,out by ' the Privy Council that oral 
evidence should receive its due weight and ia not to 
be rejected from a generat distrust of oral testimony, 
in absence of .some, cogent reasons to discard the 

’ • (1) 4 M. L A. 441. (2) 11 M. L A. 28. 
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evidence. Oral evidence adduced before the Court 
must, in all cases, be direct. The law on the subject 
has been laid down in the Indian Evidence 
Act. The foundation of the rule lies much deeper- 
Instead of stating as a maxim that law requires all 
evidence to be given on oath, we should say that the 
law requires all evidence to be given under personal/ 
responsibility, i.e, every witness must give his testi- 
mony under such circumstances as expose him to 
all the penalties of falsehood that may be inflicted. 
The true principle, therefore, as laid down by 
in his Law of Evidence (vide 8th Edition,' Page 435) 
is that all second-hand evidence, whether of the con- 
tents of a document or of the language of a third 
person, which is not connected by responsible testi- 
mony with the party against whom it is offered, is 
to bo rejected. Hearsay evidence is rejected, because 
it is not given on an oath, because it cannot bo tested 
by a process of cross-examination, because it implies 
that some better testimony might be available, and 
because it has a tendency to protract litigation to an 
embarrassing length; and lastly because it is In- 
trinsically weak. 

1 Testing of evidence with a view to find 
out if is direct. 

In a title suit, in a suit for recovery of possession 
of land under tho summary procedure prescribed in 
section 9 of the Indian Specific Relief j Act, in a claim 
case, in a rant suit where it alleged that defendant 
could not get possession of the lane of his Jama, and 

in various other cases tried in Civil Courts evidence 
of possession is adduced by both parties. This evi- 

dence may either be oral or documentary ; &obnfa 1 * * 4 » 
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Jiabultyats entries in the record-of rights and the like, 
in respect of disputed land, are put in for showing 
possession of the land Besides, witnesses are 
crammed who speak about possession of the land 
by either party. I shall shew later on, how to cross- 
examine witnesses who prove documents m respect 
of the property in dispute Here I Bhall only say 
a few words about the cross-examination of the 
witnesses who prove in examination in chief, 
possession of any of the parties To such witnesses 
the cross examining pleader should ask wheter he 
knows the land If the witness answers m the 
affirmative he should he asked to give boundaries of 
the property in question The witnessmay give some 
boundaries and the pleader has to to verify them 
with reference to the record It will be seen that 
many witnesses will not be able to give correct 
boundaries on four sides If it is supected that 
the witness does not really know the land or has 
but Borne hazy notion about it and its location, and 
that he has somehow been coached to give the 
boundaries alone, the knowledge of the witness 
regarding IandB on the boundaries of the disputed 
land may be tested and the witness should be 
required to give boundaries of the land, say on the 
North or on the South of the property m ruit If 
the witness fails to give correct boundaries of the 
said lands, or if he cannot give any boundary, it 
may he argued, later on, that the witness’s know- 
ledge of the locality is too vague to be first hand 
Then even if the witness know the land, the * 
should test the knowledge of the witness by 
questions as to what led him to see ' 
possession of the land almost every vear 
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.by lnm in examination-in-chief. 'Vyith this end in 
view the witness may be asked if ho has land close 
by ; if not, what led him to go to the field so often? 
Some witnesses, of the lowest class, who even 
though they have no land close by, will be bold 
enough to say that they have lands at a distance 
of a few bighas from .the land in dispute. If your 
instructions be that statements are incorrect, ask 
the witness to give boundaries of his land, dag 
number of his plot in the settlement kliatian, the 
rent payable by him, the name of his landlord and 
and so forth. It will have to be ascertained from 
oross-oxaraination of other witnesses, if those state- 
ments have any foundation. Then a witness may 
bo an old one who has somehow formed an impres- 
sion about the possession of tho land but not actually 
seen any man possess or cultivate tho land as he 
could not have possibly gone out due to decropitude 
of age, even though it is possible that he has land 
'adjacent to the land in suit To such,;* witness 
the pleader should ask whether he can stir out of 
doors and suggest if some junior member of the 
family looks after his properties and cultivation. 
If it transpire that tho ( old man hasj not been to 
the field, say for the last 10 years, his evidenco of 
possession for tho said period will , bo at be«t 
hearsay, and consequently, of no value. Similarly, 
the ovidonce of a person who ordinarily stays out 
of his village will bo of no great valuo-and cross- 
examination may bo directed in this line. 

Cross-examination of witnesses who 
prove documents. 

To a witness who proves a document, question* 
should bo asked with a view to ascorfofn ff he was 
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present at the time of execution or if lie signed the 
document afterwards at the request of any parti- 
cular person Attempts should he made to get 
details of the transaction covered by the document 
to test his knowledge It may appear that though 
the witness knows nothing about the transaction 
still his name appears as a witness in the document 
It may be that the witness turned Up after the 
transaction was closed and the document executed 
If the document be a mortgage bond or a kobala, 
the witness may he asked as to who supplied the 
boundaries and who wrote the document, either the 
scribe wrote it himself or at some body's dictation, 
and who were present at the time and m which 
order they came and if any body wag sent for or 
chanced to be present accidentally^ Similar and 
other questions according to the circumstances of 
the case may be put to other witnesses if necessary 
This matter will be dealt with in a separate chapter 
under the cross examination of witnesses who prove 
mortgage and other bonds t 

NS —For further particulars as to cross- 
examinations of witnesses in connection with sus- 
pected documents— Read Chapter VII of this part- 


CHAPTER III. 

Cross-examination on the Probabilities of a case. 

It fs the duty of every' cross examining pleader to- 
get such facts and circumstances by cross examina- 
tion of his adversary’s witnesses , as will make 
the case set up by his client very probable Supp 
in an easement suit, the plaintiff’s pleader gets 
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•defendant’s witnesses that there is no other pathway 
•excepting the one in suit for approaching the public 
'xoad from defendant’s house — then this , circum- 
stance alone will tend to shew that plaintiff’s case 
is true. In a suit by a reversioner to set aside a 
sale by a Hindu widow, if the plaintiff’s pleader can 
get from defendant’s witnesses that the widow’s 
‘husband had no debts at the time of his death and 
that the property left by the deceased yields an 
income sufficient to meet the ordinary necessities 
•of a Hindu widow, then the plaintiff’s case that there 
was no legal necessity for the sale, will be undoub- 
tedly strengthened. In a bond suit, in which 
defendant denies passing of the consideration money, 
if plaintiff’s pleader can elicit from defendant’s 
witnesses that at or about the time of the bond, 
defendant was in need of money for defraying the 
expenses of his daughter’s marriage and the lik c * 
‘that will go a great way to support plaintiff’s story. 
In a partition suit where a defendant sets up a 
previous partition by metes and bounds in his defence ( 
if the defendant's pleader can obtain from plaintiff’ 8 
witness that the parties are in exclusive possession 
of specific properties from a very long time, this 
will be a circumstance much in defendant’s favour. 
In a pauper case, if the opposite party 8 
pleader can ascertain “from petitioner's witness* 8 
that the petitioner inherited some properties 
from some distant rotations which are not 
mentioned in tho schedule annexed to the petition, 
tho petition stands tho chance of being rejecte , 
though the petitioner may disclaim any interest 
in such properties. In a suit for restitution 
•of conjugal rights where the defence is that the 
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plaintiff habitually ill treats the defendant, if it can 
"be shewn by cross examination of plaintiff’s witness 
that plaintiff is a man of voilent temper, that may 
to some extent help the defence Instances may 
be multiplied and it will be for the cross examining 
pleader, in the circumstances of each case, to try 
to ascertain such facts and circumstances from 
the opposite side which will strengthen his client’s 
interest 

N.B — In the following chapters I shall deal with 
some specific cases and show how cross-examination 
of witnesses may be conducted. The hints given, 
however, do not profess either to be exhaustive or 
to meet all contingencies; but it can be fairly 
expected that these hints will be found usefut by 
junior practitioners at the beginning of their career. 

CHAPTER IV 

Cross-examination in Rent suit. 

In a rent suit, the defendant may admit theism; 
and plead payment , or he may deny the jama in ijj 
and say that the relationship of landlord and tezzzt 
does not exist between him and plaintiff in 
of the jama in suit The defendant may as sreJ] 
that the jama is of a lesser amount than that e r simed 
"by plaintiff 

If the defendant simply pleads payment the cross- 
examination of the witnesses will be on the line* 
as in all cases of plea of payment dealt with in t** 
next chapter. 

If the defendant denies the jama or ’ - 
•amount of the jama, plaintiff will 

33 



514 


PART VI CHAPTER IV. 


collection papers to show that he realised rent of the 
jama in suit from defendant There may be evidence 
as well to prove settlement of the jama with the 
defendant The plaintiff’s Gomasta will generally 
prove the collection papers and speak about realisation 
of rent There are cases where plaintiff's Gomasta 
also tries to prove the defendant’s signatures in coun- 
terfoils of dakhtlas to show that the defendant got 
dakhtlas from the very counter-parts, on payment 
of rent in respect of the jama in suit. The defendant, 
if ho denies the jama, will say so in his evidence , or 
where the amount of the jama is disputed he may 
produce dakhtlas in respect of tho admitted jama 
alleged to have been granted by or on behalf of 
plaintiff or his predocossors-in-intcrost 
Cross-examination of the Gomasta who will prove 
collection papers and realisation of rent or 
settlement of the jama with 
the defendant. 

The Gomasta may be an old ono who may speak 
about settlement of rent and realisation of rent from 
defendant for a pretty long period, or homayb°* 
newly appointed one who will simply prove the 
collection papors in the handwriting of hi** prede- 
cessor*. The questions given below may bo asked 
in cross-examination with advantage, according 
the circumstances of tho case 

Questions 

(a) How long have you been in plaintiff's service f 
When was tho jama in suit croatcd ? (It maybe that 
the Gomasta U a now man who entered the platnti * 
service long after the creation of tho jama.) 
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(b) Are the collection papers all in your hand- 
writing 9 If not — name the Oomastas in whose hand- 
writing the papers are and the periods for which they 
were in plaintiff’s service (If the old Oomastas are 
not examined, ask the witness if those Gomastas are 
ali'e and their respective addresses) 

(c) Did you collect rent of the jama from defen- 
dant 9 If so on how many occasions ? 

(c) Can you give the approximate dates and the 
sums you from time to time realised from the defen- 
dant ? (If he gives particulars try to compare them 
with the respective entries in the collection papers ] 

(d) Did any witness see you collect rent from the 
defendant ? If so, when and how much ? 

(e) Do you collect rent personally or through your 
PatA.es ? 

(/) Do you grant dakhilas immediately after collec- 
tion and enter the sums realised m the shehas and 
korchas ? 

(g) Do you submit annual accounts of collection 
of rent to plaintiff ? 

(A) Were you "dismissed by your previous master 
for defalcation of money ? 

(») In how many cases did you depose up to 
this time ? 

If the witness has proved defendant’s alleged 
signatures in counterfoils then ask him the follow- 
ing questions. 

Questions. 

(l) Do you take signatures of all tenants on M- 
counterfoils ? If not, what was the special 
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for your getting defendant’s signatures on the 
counterfoils ? 

(u) Did you suspect at the time of granting 
dakhila that the defendant might deny or dispute the 
jama afterwards *? 

(111) Did your predecessors take any such 
signatures on the counterfoils ? 

(iv) Zs it not a fact that defendant Is a man of subs- 
tance and generally sends rent through his agent ? 

(v) Was any Road Cess return filed by plaintiff 
in the Collectorate ? If so, when ? Was the defend- 
ant’s jama mentioned m the said return ? 

-H— Ilf tho defendant has filed dak f alas in 
respect of o lesser jama admitted by bim—ahow 
those dafchtlas to the witness and ask him if tho<e 
were granted from the plaintiff's sherista ) 

If there was Settlement operation in the locality 
and tho record-of-rights was finally published and 
if the entries in rocord*of-right supports defendant’s 
case, a copy of tho same should be filed on defer* 
dant s side so that there may bo a strong presumption 
m favour of defendant’s case Tho plaintiff’s Oomasta 
may bo asked if he is aware of tho finally published 
record*of-nghts and what jama, if any, was recorded 
In the Settlement papers In the defendant’s nam fl t 
If tho witness has proved creation oftho^m/ia the 
following questions may bo put in cross-examination 
Question*. 

(o) Who held the lands of tho jama beforo dofon* 
dant ? What was hisjomo ? 

(fc) Why did ho surrender the lands ? (Was i { 
because ho could not get possession f) 
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(c) Do you know the lands ? Can you give the 
areas of the plots and their respective boundaries ? 

(tf) Have you seen defendant possess the plots ? 
If so when ? What was tho occasion for your 
going there ’ 

(«?) How many tenants have you in the Mahal ? 
Are all of them and their lands known to you ? If 
not, why did you take particular notice of defend- 
ant s lands ? 

if) Is it not a fact that one A is possessing the 
land under one B ? 

(<7) Was there any title suit in respect of the 
lands between plaintiff and B ? Did you not depose 
in that case ? Was not that suit decided against 
plaintiff ? 

(A) Was any Kabuliyat taken from defendant m 
respect of the jama in suit ? If not, why not ? (If 
the witness says that the defendant executed an 
unregistered Kabuliyat then ask the witness why 
was not the Kabuliyat registered ?) 

(t) Does the defendant hold other jamas under 
the plaintiff ? Is he not paying rents of those jamas 
regularly ? Can you assign any reason for defend- 
ant’s denying the jama in suit which is for a small 
amount ? 

(j) What objections are there for plaintiff’s 
taking a decree against the holding in arrears without 
making defendant personally liable for the amount ? 

(A,) Who were present at the time of settlement 
of the jama ? Are not these men plaintiffs servants, 
debtors and tenants ? 

These and similar questions have to be 
according to the defence set up The questions 
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for your getting defendant’s signatures on the 
counterfoils ? 

(li) Did you suspect at the time of granting 
t lakhtla that the defendant might deny or dispute the 
jama afterwards ? 

(m) Did your predecessors take any such 
signatures on the counterfoils ? 

(iv) Is it not a fact that defendant is a man of subs 
tance and generally sends rent through his agent ? 

(v) Was any Hoad CeBs return filed by plaintiff 
in the Collectorate ? If so, when ? Was the defend 
ant’s jama mentioned in the said return ? 

jV B — [If the defendant has filed dak Mas in 
respect of a lesser jama admitted by film— show 
those dakhtlaz to the witness end ask htfu those 
were granted from the plaintiff’s sherista ) 

If there was Settlement operation in the locality 
and the record-of-rights was finally published and 
if the ontrios in record of right supports defendant « 
case, a copy of tho same should be filed on dcfen 
dant’s side so that there may bo a strong presumption 
in favour of dofondant's case Tho plaintiff e Qomosta 
may be asked if he is aware of the finally publish* 
record of- rights and what jama, if any, was recorded 
In tho Settlement papers in tho defendant’s name ? 

If tho witness has proved creation of tho jama the 
following questions may bo put in cross-examination 
Questions. 

(n) Who held tho lands of tho jama before defen 
dant ? What was his jama 1 

(0 Why did ho surrender tho lands ? (Was t 
bocau^e ho could not get possession ?) 
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(c) Do you know the lands ? Can you give the 
areas of the plots and their respective boundaries 9 

(d) Ha\e you seen defendant possess the plots ? 
If so, when 9 What was the occasion for your 
going there ? 

(e) How many tenants have you in the Mahal ? 
Are all of them and their lands known to you 9 If 
not, why did you take particular notice of defend- 
ant s lands 9 

( f Is it not a fact that one A is possessing the 
land under one B 9 

(//) Was there any title suit in respect of the 
lands between plaintiff and B ? Did you not depose 
in that case ? Was not that suit decided against 
plaintiff ? 

(h) Was any Kabuhyat taken from defendant in 
respect of the jama in suit ? If not, why not ? (If 
the witness says that the defendant executed an 
unregistered Kabuhyat then ask the witness why 
was not the Kabuhyat registered ?) 

(t) Does the defendant hold other jamas under 
the plaintiff ? Is he not paying rents of those jamas 
regularly ? Can you assign any reason for defend 
ant’s denying the jama in suit which is for a small 
amount ? 

(j) What objections are there for plaintiff’s 
taking a decree against the holding in arrears without 
making defendant personally liable for the amount 9 

(A) Who were present at the time of settlement 
of the jama? Are not these men plaintiffs servants, 
debtors and tenants ? y 

These and similar questions ha\ e to be , 
according to the defence set up The questions g 
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speak for themselves Ab the witnesses go on 
answering the questions other questions will auto- 
matically suggest to the cross examining pleader 
and they will have to be put, to get further light on 
the subject under cross-examination 

CHAPTER V. 

Cross-examination regarding plea of payment. 

In rent, money, mortgage and other suits, defcn* 
dants frequently plead payment in full or in part 
In such a case, the onus of proving payment fall* 
upon tho defendant who adduces evidence in support 
of his plea In mortgage suits and in suits based on 
bonds and hand-notes it will be seen that the pay 
mcwts wia.de by debtors aro gewesaUy ewtetod oo the 
back of documents by the plaintiff's side to evidence 
payments made. But thero may bo cases where such 
payments, though actually made by debtors were 
not entered by the creditors, cither through oversight, 
or mistake, or as tho document was rot available at 
tho time of payment , or as the parties were on term s 
of active confidence tho debtor did not press for the 
entry of the paymonts It very frequently happen* 
that debtors take fnlso pleas of payment to avoid their 
liabilities and to prolong tho litigation with a ue« to 
defer payment of sums that may bo decreed against 
them In rent suit®, tenants (defendants) very often 
plead payment hut fail to produce rccipts or dak/d'* 
in support of their allegations Most of these piJ* 
mcntB are seldom proved, but there are cases where 
unecruplous (Somastat, or agents or landlord, 
misappropriate poor tenants' monies re c °l' ct ^ ^ 
thorn, in active confidence, without granting them 
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formal receipts or without entering them in their 
masters’ account books 

In money and mortgage suits the debtor defend' 
ants ordinarily gi\e their evidence and examine 
witnesses to corroborate their statements A pleader, 
appearing for the plaintiff, should try to get from the 
defendant and his witnesses, by suitable questions 
in cross examination, the particulars suggested 
below — 

Questions 

(а) When i c , in which year, month or date the 
alleged payment was made? 

(б) Who were the persons present at the time of 
such payment’ 

(c) How did the witnesses happen to be present at 
the time of payment and m which order they came ? 

(d) Whether anv account was taken of the 
liabilities of the defendant debtor at the time of 
payment 9 If so, who adjusted the account and if the 
bond was produced at that time 9 

(?) How did the defendant debtor raise the 
amount 9 (Here try to get hold of the particulars 
of the same ) l It the instructions be that the 
defendant debtor was then in involved circumstances, 
'try to put questions suggesting the same to the 
witness ] 

(f) What was tho reason for the alleged payment 
not being entered on the back of the document ? 

(g) [Try to ascertain if the witnesses who are 
-going to be examined by defendant are' m any way 
interested in defendant’s cause and ask the defendant 
if lus witnesses are his relation®, debtor®, party-men 
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(3) If so, how was the difficulty overcome? 
iHere get the full particulars of the defendant s hftbi 
hties at the time from your client , and. in case the 
defendant denies his liability, put him point blwb 
the name of the person who pressed him hard for 
money at that time In case defendant had satisfied a 
decree by taking money from your client, file a copy 
of the decree and the order of satisfaction to shew that 
at or about the time of the execution of the mortg a & e 
bond in suit defendant had made payments to his 
decree holder If defendant made any payment to 
any respectable firm-call for the account boohs o! 
that firm and confront the defendant by putting to 
"him the number of the G C notes etc he had received 
from the plaintiff and paid to that firm ] 

As a matter of practice every mortgagee gets men 
of his camp as witnesses to the mortgage bond and so 
plaintiffs pleader will be able to shew, by exam'wng 
witnesses of the bond that consideration money b a & 
in fact been paid at the time of the execution of the 
"bond To strengthen this position the defendant m a ? 
be asked if the persons who attested the bond as 
witnesses were present in the Majltsh of the bond 

(Jl) Want of attestation 

Tins is a legal defence The plaintiff s pleader ^1 
have to ask his witnesses how the bond was e * e 
cubed and at what stage the Witnesses signed ' e 
bond , and he can easily expect them to say that th e J 
saw defendant execute the bond and that they sign ^ 
their name b after execution It would be the dutf 
the defendant's pleader to elicit in cro8e' e * aimn!i * l ^ n 
—111 if the defendant had signed th ? ar 1 

cular place and the «es sign 
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formal receipts or without entering them in their 
masters’ account books 

In money and mortgage suits the debtor defend - 
ants ordinarily gi\e their evidence and examine 
witnesses to corroborate their statements A pleader, 
appearing for the plaintiff, should try to get from the 
defendant and his witnesses, by suitable questions 
in cross examination, the particulars suggested 
"below — 

Questions. 

(а) When, t e, in which year, month or date the 
alleged payment was made 9 

(б) Who were the persons present at the time of 
such payment 9 

(c) How did the witnesses happen to be present at 
the time of payment and in which order they came ? 

(</) Whether anv account was taken of the 
liabilities of the defendant debtor at the time of 
payment 9 If so, who adjusted the account and if the 
bond was produced at that time 9 

(e) How did the defendant debtor raise the 
amount 9 (Here try to get hold of the particulars 
of the same ) l It the instructions he that the 
defendant debtor was then in involved circumstances, 
fry to put questions suggesting the same to the 
witness 1 

if) What was the reason for the alleged payment 
not being entered on the back of the document ? 

(g) (Try to ascertain if the witnesses who are 
•going to be examined by defendant are* in anyway 
interested in defendant s cause and ask the defendants 
if his witnesses are his relation®, debtors, party-mtm 
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tenants, servants and the like Also try to ascertain 
the social status of those witnesses ] 

After cross-examining the defendant on the above 
lines and getting answers favourable or otherwise 
similar questions should be put to the other witnesses,, 
not exactly m the same order or manner as in the 
case of the defendant, but in a varied way keeping the 
aforesaid points and other points that may appear 
to be material in view It is not unlikely that wit" 
nesses will make discrepant statements on material 
points, e g , payment of money, the mode of raising 
thereof production of the document or accounting or 
non-accounting at the time of the alleged payment 
It may as well transpire that some witnesses are 
highly interested, and as such their testimony is of 
of little value, and that others are professional wit 
nesses who deposed m lots of similar cases and so 
on In rent suits, where defendant pleads payment, the 
pleader appearing for defendant may try to shew by 
cross examination that the Gomasfa misappropriated 
money of other tenants or that the landlord, in hi9 
attempt to enhance rent illegally, was putting indirect 
pressure upon the tenants of the mahal by withholding 
dakhilas even in respect of genuine payments 

A pleader appearing for defendant in a mortgage 
or money suit will do well to get from plaintiff and 
his witnesses informations as to whether the plaintiff 
keeps regular accounts, and if so, why those books 
have not been produced According to circumstances, 
any ill felling between the parties that might have 
cropped up after the alleged payment may be attemp- 
ted to be elicited If plaintiff s books of account had 
been discredited in any other case, that may as well 
be suggested 
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CHAPTER VI. 

Cross-examination in a mortgage suit. 

In a mortgage suit the defence generally 
consists of — 

(1) Non passing of consideration money 

(2) Want of attestation. 

(3) Plea of payment in cash or kind 

(4) In case of a mortgage by conditional sale, 
questions may arise as to whether a document 
purporting to be an out and out sale, is really a deed 
of sale, or a mortgage by conditional sale 

(5) In case of a usufructuary mortgage bond, the 
mortgagee is generally put in possession of land , and 
questions may arise in a suit on the mortgage bond 
whether the mortgagee was in possession of the 
property at any time after the execution of the bond 

Now I shall deal with the above points seriatim 
(I) Non-passing of consideration money 

If the defendant admits execution of the docuraen* 
but denies passing of consideration, the onus «oui** 
be upon him to establish that he did not gp* 
the money, though he executed the bond ; tni £»• 
will say so in the witness box In cross-exam. 
the defendant, questions on the following haft ~*— 
be put — 

Questions. 

(1) What was the necessity for your #'re~ri~'ig‘ 
this bond 9 

(2) Had you any pecuniary difficulty tia* 

or which you wanted to borrow money ? / 
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(3) If so, how was the difficulty overcome 9 
THere get the full particulars of the defendant s liabt 
hties at the time from your client , and-in case the 
defendant denies his liability, put him point blank 
the name of the person who pressed him hard for 
money at that time In case defendant had satisfied a 
decree by taking money from your client file a copy 
of the decree and the order of satisfaction to shew that 
at or about the time of the execution of the mortgage 
bond in suit defendant had made payments to his 
decree holder If defendant made any payment to 
any respectable firm— call for the account books of 
that firm and confront the defendant by putting to 
him the number of the G C notes etc he had received 
from the plaintiff and paid to that firm ] 

As a matter of practice every mortgagee gets men 
of his camp as witnesses to the mortgage bond and so 
plaintiffs pleader will be able to shew by examining 
witnesses of the bond that consideration money had 
in fact been paid at the time of the execution of the 
"bond To strengthen this position the defendant may 
be asked if the persons who attested the bond as 
witnesses were present in the Majlish of the bond 

(II) Want of attestation 

This is a legal defence The plaintiffs pleader will 
have to ask his witnesses how the bond was e* c 
cuted and at what stage the witnesses signed the 
bond and he can easily expect them to say that they 
saw defendant execute the bond and that they signed 
their names after execution It would be the duty of 
the defendant’s pleader to elicit in cross examination 
— ID if the defendant had signed the bond at a parti 
cular place and the witnesses signed their names as 
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witnesses at different places and at different times 
in defendant's absence If the pleader succeeds in 
proving this, his point is won , and he can argue that 
as the bond was not legally attested, plaintiff has no 
lien over the mortgage property, and that if the suit 
be within six years from the time of payment men- 
tioned in the bond, plaintiff would get, at best, a simple 
money decree against the defendant , and the pleader 
can ash the Court to allow instalments, spreading 
over a number of years, according to defendant's 
circumstances, to satisfy the decree It should be 
mentioned here that in a mortgage suit the Court 
has no power to grant instalments, and that the’Court 
at oest can allow six months time (the full period 
of grace) to defendant for satisfaction of the decree * 

(2) If plaintiff’s pleader find in cross-examination 
that the defendant and the attesting witnesses were 
present in the majltsh of the bond it would be his 
duty to get from the witnesses the order in which the 
defendant and the witnesses signed the bond He 
can ask the scribe if he had signed the bond just 
after writing it out and then made it over to defen- 
dant for execution The pleader should know that 
in case of an llhterae executant whose name is 
signed by the scribe, the scribe cannot be an attesting 
witness , and if he find m the bond only one witness 
and the scribe, his point is gamed even if the bond 
were executed in presence of the sole witness. 
He can argue that there was no attestation of the 
bond according to law The pleader should read the 
law on the subject in Part VI of this book and note 
the points and begin to cross examine keeping 

* Note tbe recent amendment of the land relating to atte£ 
tatlon of a mortgage bond given at pp 453 f 



524 


PART VI, CHAP^SR VI. 


those points in view. Random cross examination is 
worse than useless and it does no good beyond taking 
away the Court’s time fot nothing 

(III) For cross-examination regarding plea of 
payment— read Chapter V of this Part 

(IV) For ascertaining whether the deed was one 
for out and out sale or for mortgage, the pleader 
should try to ascertain the intention of the parties 
at the time of the transaction and their subsequent 
conduct Intention Q f the parties at the time of the 
deed determines the character of the transaction 

(V) For cross-examination regarding possession 
of mortgaged property — read Chapter II of this Part 

CHAPTER VII. 

Cross-examination of a witness who is supposed 
to have proved a forged document. 

Under this head can be classed cases like the 
following — 

(A) Where the witness has proved the bond on 
which the suit is based and has said that he was present 
at the time of the execution of the document 

(B) Where the witness haB proved the hand- 
writing of the scribe and the signature of tho alleged 
executant, but did not depose about the fact of actual 
execution 

(C) Where an old document has been produced 
and its custody proved by the witness and tho witness 
has also proved the hand-writing of the document 

I shall deal with these cases one after another i 

(A) If the suit he on an unregistered bond and if it 
he denied by defendant, his pleader may cross-cxatiun®’ 
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the scribe who may prove the bond by putting 
questions like those given below. Of course, ques- 
tions will vary according to the circumstances of 
each case and the defence set up 

(1) What is your means of livelihood ? How much 
do you earn a month ? How many documents do you 
ordinarily write every month 9 

(2) Can vou remember particulars of all the docu- 
ments written by you 9 Were you known to defendant 
from before ? Or did you see him for the first time 
at the time of execution of the bond ? 

(3) What special reasons are there for your re- 
membering the details of the document m question ? 

(4) How far is the Registration office from the 
place of the alleged execution of the document ? 

(5) Why was not the document registered 9 

(6) Why did defendant borrow money by execu- 
ting the disputed document ? 

(7) Is it not a fact that the defendant is himself 
a money-lender ? 

(8) Did not the defendant purchase a property 
for a much larger sum at or about the time of the 
alleged execution of the document ? 

(9) Is there any party feeling in the village ? Do 
you belong to the plaintiff's party ? 

(10) Is it not a fact that the plaintiff and the 
defendant have not been on speaking terms from a long 
time ? 

(11) Are not the witnesses to the bond all men 
of plaintiff’s camp, 'being his relations, debtor and 
the like ? 

(12) Did not the plaintiff promise to wreak a> 
vengeance upon the defendant at the time of a 
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boundary dispute between him and the defendant in 
the year ? 

(13) Can the defendant sign his name ? If so 
why did he not sign the bond f 

(14) Is it not a fact that defendant signed his 
own name in a registered document (give particulars) 2 


N B — These and similar questions will suggest 
enmity between the parties and plaintiff s motive for 
concocting a forged document and the improbability 
of the defendant s borrowing money from the plaintiff 
even m case of necessity and so forth 


(B) In this case the witness has simply proved 
the handwriting of the scr be and the alleged signa 
ture of the defendant In a case of this nature 
following questions may be put — 

(l) Is the scribe alive ? If so where does he live 2 
(Just to show that the scribe could have been called) 
(n) How do you know the scribe s handwriting ? 
(in) Did you see the scribe write a document 
elsewhere ? If so when and where ? 

(iv) Did you study the special characteristics of 
the scribe s hand writing if po give particulars ? 


[N B — In a case where the document appears to 

have been really written by a particular man it 
not necessary to press the witness any further I* 
your instructions are that the alleged scribe did not 
write the document then try to call the scribe to 
his denial ] 

(v) Is it not a fact that one X of the viH®8 e 
writes document for defendant ? [If possible control 
the witness by showing some documents written by 
X and executed by the defendant ] 
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Then comes the defendant’s signature, ask the 
witness — 

(vi) Did you see defendant sign his name before? 
If *o, when and where 9 Hand over to the witness 
admitted signature, of the defendant and the alleged 
an disputed signature suggesting the differences you 
notice [If there is any difference m spelling, first ask 
the i uf ness to give the ordinary spelling of defend- 
ant s name as spelt by him ] 

(C) In this case the witness might have proved 
custody of a document over 30 years old and possibly 
the hand writing of the scribe and the signature of a 
deceased executant Re— Custody ash — 

(1) When did you last see that document ? How 
many times in all did you see the document ? 

(2) Was the document made over by plaintiff's 
father to plaintiff in your presence ? If so, what was 
the occasion ? 

(3) On what previous occasions had you any 
necessity of seeing the document ? Did you at that 
time read the document in full or see it from a 
distance ? 

(4) How do you identify the document to he the 
one you say you saw ? 

(5) Is it not a fact that after plaintiff’s father’s 
death his house was searched by the Police in 
connection with a theft case ? Was not a list of 
documents then made ? Did the Police make any 
list of documents and was the document in question 
included therein ? 

(6) Did you depose in any other case on behalf 

of the plaintiff ? f 
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(7) Is it not a fact that the land covered by 
the document was entered m defendant’s father’s 
name in the last Settlement ? Did you not then 
depose before the Settlement Officer ? 

[ N — Examine the document carefully and 

suggest to the witness that m the folding portions 
of the document there is no writing and if this does 
not appear to him to be strange If you notice that 
in portions of the document ink has soaked— ask 
the witness if he sees indications of ink soaking in 
those portions In this connection the pleader should 
consult Stamp and Registration law and ascertain 
if the document had been written on a properly 
stamped paper and if its registration was then 
compulsory Forged documents may be drawn up 
on any stamp whioh a party can lay hold of and 
an ordinary forger innocent of old stamp law may 
put in as consideration m the deed at random 
for which the stamp on which the document is 
written may be either insufficient or excessive 
Instances have happened in which a Hindu forger 
while forging a document alleged to have been writ- 
ten by a Mahomedan scribe, put in the name of a 
Hindu deity (as he does in other documents written 
"by him) at the top of the document, thus indicating 
that the deed was unquestionably forged Every 
suspicious document should therefore be very care- 
fully scrutinized by the cross examining pleader 
before he begins his work of cross examination Ordi- 
narily documents are forged by giving false dates 
and purporting to have been written by a deceased 
but recognised scribe of the village. So try to S e * 
hold of genuine documents in the hand-wnting of 
the said scribe and compare the spellings and the 
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peculiar features of his hand-writing with those in 
the disputed documents These hints if carefully 
followed would lead to satisfactory results 

For cross examination regarding the signature 
of the alleged executant consult the Questions given 
in case (A1 1 


CHAPTER Vlll. 

Cross-examination of a Commissioner appointed by 

Court to hold local investigation in a title suit 
where both plaintiff and defendant claim 
the disputed land as falling within their 
respective boundaries. 

The Commissioner in such a case is directed by 
the Court to relay some established map, eg, a Thak 
map or a Revenue Survey map or a Settlement map 
or a partition map and to report after a local invest]- 1 
gat ion whether the land in suit falls within the plain 
tiff’s or the defendant’s Monza or boundary limit The 
Commissioner’s report may be entirely in favour of 
the plaintiff, or the defendant, or partly in favour of 
both The party who is dissatisfied with the 
Commissioner’s report may summon the Commi- 
ssioner and cross-examine him with a view to show 
that his report is not correct and that it cannot be 
accepted by the Court 

The following hints for cross examination of the 
Commissioners may be found useful. 

Hints 
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Examination ? How many Commissions did you 
execute ’ Were your reports challenged in other 
cases ? If so, with what results ’ If it is suspected 
that the Commissioner did not work personally, 
direct your cross examination to that point beginning 
with — (a) (1) Did you take any surveyor with you? 
(2) Did you personally write the field book ? (3) Did 
you yourself plot from the field book ? 

The most important point would be to get from the 
Commissioner how he fired the starting point to begin 
his work with Unless a fixed starting point men- 
tloned in the map be correctly located in the spot, 
the whole work will be absolutely inaccurate So 
the cross examining pleader should ask the Commis- 
sioner as to how he fixed the starting point In case 
the starting point pointed out by the party in the 
locality, had been rejected by the Commissioner — ask 
the Commissioner the reasons which led him not to 
accept the point The Commissioner would invariably 
assign some reason for choosing his own starting point 
The pleader should ascertain from his client 
the main grounds on which the starting point accep 
ted by the Commissioner can be shewn to be inaccu- 
rate Then those grounds should be put to the Com 
missioner and he should be asked if he had considered 
those points and if by a lapse of time configurations 
in the locality can change materially and may not 
agree with those shown m the maps [Most of the 
Commissioners try to support their reports by saying 
that he accepted the particular point as starting point 
as the configurations of the locality agreed with tho 
map] 

Unless the starting point be a fixed pillar ora corner 
of a house, or a temple, or a permanent landm° r{c * 
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the cross-examination would be directed towards 
eliciting if the point fixed by the Commissioner might 
not be removed a few cubits in a direction favourable 
to the party challenging the report. Suppose a tank 
is ^hown m the map, and it was identified in the locah* 
ty by its peculiar name, and the Commissioner started 
from one of the corners of the said tank as his star- 
ting-point for relaying the map , then the Commis- 
sioner should be asked if the bank of the tank had 
given way, or the tank itself silted up and thus the 
corner of the tank had been removed from its old site 
to some other point In a boundary dispute, where 
the subject-matter of litigation is a small strip of 
land, removal of the starting point by one cubit even 
might give a very different aspect to the case 

If you suspect that the Commissioner did not plot 
the field book honestly then engage a surveyor and 
have the field book plotted by him, compare the Com- 
missioner’s plan with that of the surveyor’s, and the 
cross-examination should be directed on the differ- 
ences noticed Suppose, the pleader finds that at a 
particular point in the Commissioner’s map the bear- 
ing is 350" and that the corresponding bearing in the 
field book is 320". Then the map and a protractor 
should be handed over to the Commissioner for read- 
ing the bearing from the map The Commissioner 
will do so, and the result will not agree with the field 
book, and the pleader will gain his point. 

If the cross-examining pleader finds that at a 
particular station there is a metallic shed, eg, a 
corrugated iron roofed shed close by, then by metallic 
influence the compass must have recorded a wrongs 
bearing In such a case, the Commissioner may b* 
asked as to how he did manage to ascertain Ik* 
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magnetic variation in the reading of the compass 
If the Commissioner had not found the correct bear 
mg by applying back bearing test, his field book and 
report will count for nothing By back bearing test 
is meant the test of reading the bearing of a point 
under metallic influence, from a point absolutely free 
from such an influence If the two points A and B 
be free from metallic influence then the bearing from 
A to B and the bearing from B to A will give a clear 
difference of 180° But suppose B was under metallic 
influence then this difference would be either over or 
below 180° Every Commissioner is bound to mate 
allowance for the said difference at the tune of 
survey 

In case the map handed over to the Commissioner 
had been drawn on a plane table, then the bearing of 
any particular point in the locality, as shewn in the 
Commissioner’s map, may not agree with the standard 
map The fact is that in a plane-table survey the 
north line is often put in by guess In such a case 
the Commissioner should be asked whether in 
plane-table survey the north line is not always 
accurate The Commissioner will not venture to 
deny thiB 

Needless to add that unless a pleader has some 
knowledge of survey he will not be able to detect the 
defects m the Commissioner’s map and report. So it 
will be advisable for a junior practitioner to pick op 
some knowledge of survey if he wants to do justice to 
his client’s cause m cases requiring knowledge 0 
eurvey. 
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CHAPTER IX 

Cross-examination in a damage suit for 
malicious prosecution. 

This suit is brought by an accused after he is 
acquitted in a criminal case started against him by 
the defendant 

The plaintiff m such a case has to prove that he was 
innocent of the charge, and that he was declared inno- 
cent by the trying Court He has, besides, to prove 
that the prosecution was started by defendant in a 
malicious spirit , and that he had no reasonable and 
probable cause for doing it, and that the ends of justice 
did not require bis prosecution 

He has further to prove that he has been lowered 
down in the public estimation, and that he has sus- 
tained mental injury, and that he had to spend a 
specified amount in defending himself in the Criminal 
Court These are necessary to enable the Court to 
estimate the damage the plaintiff would be entitled to 
get m case of his success, from the defendant The 
plaintiff r social position is also considered by the 
Court in awarding compensation 

The pleader who will appear for defendant in 
such a case will try to shew that plaintiff was really 
guilty of the charge and that, plaintiff’s antecedents 
are not good , and that the Criminal Court failed to 
appreciate the evidence produced by defendant (for 
the prosecution) in the criminal case He may cross- 
examine the plaintiff on the following lines — 
Questions to the plaintiff 
(,a) What is your position in hfo 1 
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(6) What is yourincome ? How many members 
have you to maintain]? 

(c) Were you not suspected m conneotjon with 
the theft at the house of X’ Were you not sent up 
in that case and convicted by the first Court and 
acquitted in appeal on a technical question of law? 

If the theft was of paddy from the defendant’s 
land contiguous to plaintiff’s, and if there was ill 
feeling between the parties regarding boundary 
dispute, or on any other ground, the following qu® s 
tion may be asked to plaintiff’s witness — 

(i) Is there any ail demarcating the plaintiff s 
land from that of the defendant ? (This will be neces 
Gary to show that plaintiff could not have taken paddy 
from defendant’s land through oversight or mistake ) 
(it) Was not the paddy grown by defendant on 
plaintiff’s land ? 

i he following questions may be put to plaintiff 
m mitigation of damages claimed on account of cost 
of defending the criminal case 

(a) What sum did you pay to your mukhtear for 
your bail ? What is the charge usually made by the 
mukhtear ? 

(t>) Did you engage any pleader to defend you ? 
Do you hold any receipt for any amount paid to any 
pleader for your defence ? 

(c) Is it not a fact that you were defended by 
a mukhtear whose charge varies from R* 2 to 4 for 
appearing m a case ? 

(d) Is it not a fact that the trial was finish®^ 
in two days and that there were only two adjourn- 
ments at your instance ? 
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(e) You say you had to Spend about Rs 150 
over your defence— but are you aware of the fact 
that such a petty case as yours may be defended at 
a cost of Rs 10 or so ? 

( f) Were you not given the benefit of the doubt 
"by the Criminal Court ? 

(<j>) Were you not personally present when the 
paddy was reaped from the defendant’s land ? Did 
you not order your men to cut paddy from defendant’s 
land inspite of protest from defendant's son ? [These 
and questions of like nature, according to circum- 
stances of each case, may be put to tbe plaintiff’s 
witnesses as well ] 

In order to show that plaintiff is not entitled to 
any heavy sum on account of his allegod loss of 
reputation and mental injury, the cross examining 
pleader may as well ask plaintiff and his witnesses 
■questions suggesting that the plaintiff is a man of no 
character, and that he has very little position in 
society , and that he is looked down upon by his 
neighbours and acquaintances , and that plaintiff m 
consequence can not claim anything above a nominal 
damage 

N B — It should be noted that no suit lies for 
damages for malicious prosecution unless plaintiff 
had been summoned by the Criminal Court , — 15 C 
W. N 91” Before conducting a case for malicious 
prosecution the case reported in 17 C W N 554 may 
be read with advantage Malice can be inferred if it 
can be proved that defendant complainant knew that 
the charge he was bringing against plaintiff was false. 
Read 12 C W N 1017. It should be borne m mind/ 
that the finding of the Criminal Court is not conclu= 
sive in a civil suit for damages / 
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CHAPTER X. 

Cross-examination in a case involving question 
of Benaroi. 

In a title suit or in a claim case, questions may 
arise whether a particular person is a benamdar for 
another Formerly it used to be a good defence in a 
title suit to say that the plaintiff was simply a 
benamdar for another man , but the law on the subject 
changed quite recently when their Lordships of the 
Privy Council held m the case reported in 33 C. L J. 
369 that a benamdar was entitled to prosecute a titl® 
or an ejectment suit and that the decree passed in 
such a case would bind the beneficial owner 

In a partition suit between co-sharers a question 
may arise as to whether a particular property, pur- 
chased in the name of one of the co-sharers is his 
personal property, or the joint property of all the 
co-sharers 

It frequently happens that judgment-debtors or 
persons in involved circumstances create benami 
deeds m favour of their relations and friends to 
protect their properties from being attached in 
execution of decrees passed or likely to be passed 
against them so that when the creditors seek to attach 
the properties, the benamdar <t are put forward to claim 
the properties 

In these and like cases, the Courts have to decide 
whether the alleged benami transactions are genuine 
or collusive 

In a partition Buit, the cross examining pleader 
who challenges the deeds will be required to test by 
cross-examination the real nature of the transactions. 
The source of purchase money, or payment thereof, 
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generally the true criterion in coming to the conclu- 
sion (Read 21CWN 385 and 28 C W N 62 ) 
Cross examination of the witnesses (who prove the 
transactions) qn the lines indicated below may be 
found useful 

Questions : 

(a) Who paid the purchase money at the time of 
the purchase ¥ 

(b) What is his position m life ? Has he any 
independent source of income ? Can he save anything 
after meeting his ordinary expenditure ? Has he any 
business of his own ? Does he keep regular accounts 
of his business ? Was the amount paid to the vendor 
entered in such accounts ’ 

(c) It is not a fact that the ostensible purchaser 
and his brothers were joint in mess and property at 
the time of the alleged purchase ? 

(d) How was the property possessed after the 
purchase ? 

(e) It is not a fact that the agent of the joint 
family caught fish from the tank or got fruits from 
the trees on the land in dispute ? 

If) It is not a fact that the father of the 
ostensible owner purchased other properties in the 
names of his other sons and these properties have all 
along been treated as the joint properties of the- 
family ¥ 

(t i ) It fs not a fact that the father of the osten- 
sible owner had some unsatisfied decrees banging- 
agalnst him when the property in question was 
acquired ? J 

If the property was acquired in the name of sorafr 
female member of the family, try to ascertain ,»Sy 
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asking the witnesses — where did the lady get the fund 
from to purchase the property with ? How did she 
exorcise acts of possession over the property ? Wh<5 
used to look after her property ? Are there any 
separate accounts in respect of her properties ? 

If in a claim case the decree-holder contends that 
the claimant iB a mere benamdar for the judgment- 
debtor and the deed produced by the claimant is a 
collusive one, the witnesses of the claimant may be 
cross-examined by putting questions as noted below. 

Questions t — 

(i) How is the claimant related to the judgment- 
debtor ? (If the claimant be judgment-debtor’s wife, 
son ot near relation, the Court will naturally 
upon the transaction with some amount of suspicion)- 
‘{It should be remembered however that mere suspi* 
cion is no evidence to prove a benami transaction, but 
that some tangiblo evidence will have to be adduced 
by the decree-holder to prove his allegation of benami 
— the onus of proving benami being on the person who 
alleges it'. 23 C. W. N. 321 : 25 C. W. N, 409 P- C. 
The determination of the question of benami depends, 
as pointed out by Sir Lawrence Jenkins in the Privy 
Council caso of Afina Kumari v. Bijou Singh, 21 
C. W. N, 585. not merely upon direct oral evidenco 
but also upon circumstances such as the source of the 
purchase money, the possession of the property, the 
custody of the title deeds, the adequacy of considera- 
tion and like facts.*] 

(ii) What is tho value of the property covered by 
tho document ? (Here suggest sales of similar proper* 
ties in the locality by taking instructions from y° ur 


* Read tn ttfa connection 23 C. W. N. page 62. 
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client and if it can be shown that the property is a 
valuable one, and that the consideration mentioned 
in the kobala is quite inadequate this will be a good 
circumstantial evidence in showing that the transac- 
tion was otherwise than genuine ) 

Questions, regarding possession after the alleged 
transaction, as suggested below, may also be put to 
the witnesses 

Questions • 

(а) Who has been in possession of the land after 
the kobala ? Has the claimant his plough ? Is it not 
a fact that judgment debtor's sons ploughed the land 
with judgment debtor’s plough quite recently and after 
the alleged transaction ? 

(б) Is it not a fact that the crop of the land, after 
the transaction, was stored in the judgment debtor’s 
house ? 

(c) Can you give the names of the persons who 
hold lands on the boundaries of the land in question ? 
(This is to test the first hand knowledge of the witness 
regarding actual possession ) 

Nole — Examine if possible some boundary men to prove 
judgment debtor s possession 

jV* B — In a claim case, the Court will simply look 
to possession of the property at the time of attachment 
and may only incidentally gDin to question of title 
with a view to determine such possession 

Note —Property standing in the name of a person s wife is not 
necessarily benami property of the husband 2 C W N 367 For 
■effect of property stand ng in the name of one member of a joint 
family read 21 C W N 280 and 15 C W N 321 Oral evidence is* 
admissible to prove that in a particular suspected transaction the** 
was no passing of consideration money 33 lad Ccs 396 > 
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CHAPTFR XI. 

Cross-examination of a Medical witness 

In a lunacy case, in which a guardian is «ougbt 
to be appointed for a lunatic in a proceeding under 
the Lunacy Act, or m a cjvil suit where a question 
arises whether a particultar plaintiff or defendant is 
a lunatic or where the guardian of an alleged luna 
tic seeks to set aside a document said to hare been 
executed by the «aid lunatic, the onus of proving 
lunacy of the person will be on him who asserts 
the same Such a party would invariablv examine 
doctors to prove that a particular roan say A is a 
lunatic or that he was 'o at a particular time F<> r 
cross examining the medical witness you will be 
required to read Medical Jurisprudence bearing 
on lunacy and ascertain the following 

(i) The symptoms of lunacy , 

(11) Method of examination , 

(ill) Obser\ations necessary for the purposes of 
an examination , 

(iv) Possible lucid intervals in a lunatic’s !>*• 
and the like. Questions as follows may be put to 
the medical witness in cross examination • — 

(а) Did you pass any prescribed examination m 
medicine ? If so, when ? 

(б) Did, you make lunacy your special subject 
of study ? 

(c) How many lunatics have you treated » n 
your practice ? 

(d) Were they all confirmed lunatics or 
suffering from monomania indicating svmptoros o 
apprehended lunacy ’ 
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(o) How many times did you visit the patient m 
•question (i e, the person alleged to be a lunatic in the 
suit) ? 

(f) Did you keep any diary noting the observa- 
tions you made 9 

(jj) What are generally the recognised symptoms 
of a lunatic and in how many classes can lunatics 
"be ordinarily divided ? 

(/t) In what class would you place the lunatic 
in question * 

(») What are ordinarily supposed to be the causes 
of lunacy ? Did you try to ascertain why the 
patient became a lunatic ? Did you rely upon the 
statements made by interested persons who called 
you 9 

0) Was it possible for you to verify those 
statements ’ 

(A) Are you the family doctor of the patient ? 
Has the patient got any other family doctor ? Is 
not the party citing you as witness, a relation or a 
friend of yours ? 

Questions on these lines should be framed and 
yut to the witness as the necessity of the situation 
may call for 


CHAPTER XII. 

Cross-examination in a sale set aside case 
and in a case for setting aside an 
ex-part e decree. 

In a case for setting aside a sale, the peon 
formally proves his return and some witness 
^xamined to show that the processes had been a > 
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served. A drummer is also examined to prove that 
drum was beaten at the time of service. Besides evu 
dence is adduced by auction purchaser to show that 
the property was not sold at an inadequate price. 

Cross-examination of peon by petitioner’s pleader. 

Questions. 

(1) How long are you in service ? (To show 
that he is a novice and has no correct idea of service) 

(2) Do you remember how tho service was 
effected ? 

[The peon will say that ho has to serve numerous 
processes and that he does not remember the actual 
service If tho peon be bold enough to say that he 
remembers tho mode of servico, then he may be asked 
to the number of processes he has to serve every 
month (Just to show that it is impossible for him 
to remember tho details )] 

[The pleador should try to get hold of the peon’s 
diary by calling it from the Nazarat and to get a 
copy of map of the locality, which is generally kept 
in Courts , and study tho diary with reforenco to the 
map In the diary, time of Borvice of each process 
and distance of one station to another have to be 
noted by the peon If the pleader finds that it was 
Impossible for the peon to go to tho alleged place 
of service on tho particular day then tho peon should 
be asked to state from his diary the number of mile* 
he walked on that particular day — just to show that 
tho peon’s statement is something absurd 1 

(3) 'When and where did you writo your return ? 
(Tho peons aro required to write their reports of 
service on the spot — but they seldom do it ) 



CIVIL COURT PRACTICE 54£ 

Identifier or other witnesses. 

In cross examination attempts should he made 
to ascertain — where did the peon meet the identifier 
and who gradually came and when the drummer 
was found— and if any bamboo stick was taken for 
affixing the sale proclamation on the land — and if 
the proclamation was read by the peon — and what 
the drummer did — and who came to the land on hear- 
ing the beat of drum and so forth Witnesses may 
be asked to gi\e the idea of the land — its boundaries, 
its route from a well known place — just to ascertain 
if they really know the land In his attempt to get 
the above details from every witness the pleader 
may find palpable discrepancies in the various state- 
ments which will throw considerable doubt in the 
mind of the trying Court 

Questions may invariably be put with a view to 
ascertain why a particular witness has come to sup- 
port the other side The witnesses may be tenants, 
debtors relatives, etc , of the opposite party or some 
of them might bear grudge against the petitioner 
[eg where the judgment debtor had any previous 
litigations with the witness and thB like 1 ( 

Witnesses who prove valuation. 

They may be asked — if they purchased or sold 
similar lands in the locality — if so, how much land 
and for what price and the nature of interest in the 
land sold m each case Ask if these transactions 
•were effected by registered documents, and if they 
can produce those documents in Court If a witness 
Bays that he did not purchase or sell any land but / 
that he witnessed similar transactions, then he may' 
be asked if he became witness to the kabala * 
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then to give the details of land's sold and prices 
thereof. Questions may be put about the quality of 
lands sold and about the quality of land in respect 
of which the proceeding has been started. In trying 
to get quality of land witness may be asked about 
'its produce, — e.g., if the land yields two or more crops 
a year, whether the land is overflooded in the rainy 
season to the detriment of the crops, the situation 
•of the land, e. g., whether it is by the road side or 
in the interior of the field and the like. If the land 
'be garden land then ask — what kinds of trees are 
there on the land and if all these trees are fruit- 
bearing or if some of them are too old or too young 
(and in this way try to get an idea of the gross 
income of the land) rent payable to the maliks and 
the net profit from the land. Ordinarily 15 to 20 times 
the net profit will be the market price of the land 
if the tenant has permanent right in it. 
■Cross-examination by the pleader for the auction- 
purchaser or decree-h older. 

His aim win be to show that the land was sold 
at an adequate price. He will besides have to ask 
the witnesses — who prove non-service of proclamation 
— whether they always remain at home or if they 
have to go abroad on business and about the respec- 
tive distances of the land from their houses. Witness- 
es may also be asked if they ever saw any service 
of process. 

Cross-examination of witnesses in a case under 
Order 9, Rule 13 of the C. P. Code for 
setting aside an ex~parte decree. 

Where a defendant alleged that plaintiff got aO 
■expartc decree against him by suppression of summons. 
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he (defendant) may come under this rule and file an 
application for setting aside the decree on the ground 
of non-service of summons The defendant-peti- 
tioner, in such a case, will deny service of summons, 
and dispute the plaintiff’s claim and examine 
•some witnesses from his neighbourhood to say that 
they did not see service of summons on him 
The decree holder, opposite party, will examine the 
peon who will prove his return, the persons w ho 
identified the petitioner at the time of the alleged 
service of summons and some of those who happened 
to be present at the time of service 

The decree-holder’s pleader in cross examination 
of the petitioner may suggest to him, if there is any ill- 
feeling between him and the decree-holder, and if the 
decree was passed in a money suit, then whether on any 
previous occasion the petitioner had borrowed money 
from the decree-holder or had any other transactions 
with him In a rent suit questions may be asked as to 
whether the petitioner holds the decree holder's land 
and if he paid him (decree holder) rent before If 
there be any registered kabulujat in respect of the jama 
in suit, executed either by petitioner, or his 
predecessors-in-interest, question Bhould be asked 
touching that If there was a previous decree, in 
respect of the jama, which the petitioner had 
satisfied, reference may be made in cross examination 
about it also Other witnesses, examined by the 
petitioner may be asked about their social position, 
about their possible motive and if they constantly 
remain at home. [Try to get details from every wit- 
ness and note all discrepancies on material points.] 
The pleader for the petitioner should cross- 
examine the peon witness and other witnesses on the 
35 
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then to give the details of lands sold and prices 
thereof Questions may be put about the quality of 
lands sold and about the quality of land in respect 
of which the proceeding has been started In trying 
to get quality of land witness may be asked about 
its produce *— e g , if the land yields two or more crops 
a year whether the land is overflooded in the rainy 
season to the detriment of the crops, the situation 
of the land, e g whether it is by the road side or 
in the interior of the field and the like If the land 
be garden land then ask — what kinds of trees are 
there on the land and if all these trees are fruit 
bearing or if some of them are too old or too young 
(and in this way try to get an idea of the gross 
income of the land) rent payable to the mattks and 
the net profit from the land Ordinarily 15 to 20 times 
the net profit will be the market price of the land 
if the tenant has permanent right in it 
Cross-examination by the pleader for the auction- 
purchaser or decree holder. 

His aim "Will bo to show that tho land was sold 
at an adequate price He will besides have to ask 
the witnesses— who prove non service of proclamation 
— whether they always remain at home or if they 
have to go abroad on business and about tho re«pec 
tive distances of the land from their houses Witness 
e» may also be asked if they ever saw any servlcs 
-of process 

Cross examination of witnesses in a case under 
Order 9, Rule 13 of the C. P. Code for 
Betting aside an ex parte decree 
Where a defendant alleged that plaintiff got an 
*xparte decree against him by suppression of summons 
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he (defendant) may come under this rule and file an 
application for setting aside the decree on the ground 
of non service of summons The defendant peti 
tioner in such a case will deny service of summons 
and dispute the plaintiff s claim and examine 
some witnesses from his neighbourhood to say that 
they did not see service of summons on him 
The decree holder opposite party will examine the 
peon who will prove his return the persons w ho 
Identified the petitioner at the tune of the alleged 
serwce of summons and some of those who happened 
to be present at the time of service 

The decree holders pleader in cross examination 
of the petitioner may suggest to him if there is any ill 
feeling between him and the decree holder and if the 
decree was passed in a money suit then whether on any 
previous occasion the petitioner had borrowed money 
from the decree holder or had any other transactions 
with him In a rent suit questions may be asked as to 
whether the petitioner holds the decree holders land 
and if he paid him (decree holder) rent before If 
there be any registered Kabuli /at m respect of the jama 
in suit executed either by petitioner or his 
predecessors in interest question should be asked 
touching that If there was a previous decree m 
respect of the jana which the petitioner had 
satisfied reference may be made in cross examination 
about it also Other witnesses examined by the 
petitioner may be asked about their social position, 
about thBir possible motive and if they constantly 
remain at home [Try to get details from every wit f 
ness and note all discrepancies on material points ] ' 
The pleader for the petitioner should cross- 
examine the peon witness and other witnesses on the 
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lines indicated before [Re — cross examination of 
the identifier and other witnesses, see hints for cross- 
examination given before ] 

CHAPTER XIII. 

Cross-examination in Sanction cases. 

Under the old law a party to a suit might get 
sanction from the Court for prosecuting a party, or a 
witness, for giving false ovidence, or for proving a 
forged document id a judicial proceeding, or for any 
other offence mentioned in section 195 of the Cr P 
Code But under the amondod Criminal Procedure 
Code, which came into force from the 1st Sept 1922, a 
party to a suit or proceeding cannot got sanction from 
any Court for prosocuting any porson in respect of 
offences mentioned in sec 195 of the Cr P Code 
Under the new low, tho party may move the Court 
for prosecuting a witness or a party , and if a prtma 
facie case of offenco committed is established, the 
Court will direct prosocution of the offender through 
one of its officers who will lodge a complaint m 
respect of the offence 

No notice of any application under sec 195 of the 
Cr P. Code need ordinarily be given to tho opposite 
party, the object of the sanction being just to remove 
a statutory bar; and in a fit case tho Court has absolute 
discretion m directing prosecution of tho alleged 
offender. (Vide 41 Cal. 446). 

Application for sanction under sec 195, Cr P. C. 
is ordinarily made in tho trying Court (Vido 11 C W. 
N 568 F B ) Tho succesgor-in-offico of tho officer 
who tried tho case has also jurisdiction to grant 
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sanction or oi'der prosecution (Vide Special Bench 
ca«e reported in 14 C W N 799) 

Ordinarily, when the application for sanction can 
be disposed of by referring to the record and judg- 
ment, no additional evidence is required to be adduced 
But where sanction is sought for in respect of 
offences committed outside the Court, e g for 
snatching away attached property, disobeying an 
order of injunction etc , the party applying for sanc- 
tion for prosecution is required to make out a prima 
facte case by adducing evidence in Court, and in some 
cases opportunities are also allowed to the opposite 
party to adduce rebutting evidence Read 14 
C W N 806 

When a Court is moved for prosecution of a 
person for giving false evidence, the Courtus required 
to be satisfied that the deposition containing the 
alleged false statement was duly recorded and read 
over and explained to the witness as required by law , 
and that the witness admitted the statement to be 
correct It has been laid down that, unless the 
deposition was taken on oath and unless it was read 
over to the witness and was admitted by him to be 
correct, the deposition which is the foundation for 
prosecution will not be admissible in evidence in the 
Criminal Court So the Orderly of the Court where the 
witness was examined is ordinarily called to prove 
that he had administered oath to the accused, and 
the Bench Clerk or some other officer is also examin- 
ed to show that the deposition had been either read 
by or read over to the accused, and that he admitted 
his evidence as recorded by the Court to be correct. 
The Orderly may be cross-examined by putting 
questions as given below — 
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Questions 

(i) Is it not a fact that a peon is deputed to the 
Court on guard duty every day ? 

(&) Is it not a fact that the peon on guard duty 
administers oath during your temporary absence 
e q when you go to call a pleader or leave the Court 
on some private business ? 

(c) Are you sure that you administered oath to 
the witness in question ? 

(id) What is the reason for your supposing that 
you administered oath to the particular witness? 

(e) To how many witnesses do you administer 
oath daily ? 

(f) Did you know the witness from before ? 

(g) If so what was the occasion for it? 

(A) Wore you on leave at any time during the 
last year ? If so, when ? 

( i ) Do you go on casual leavo at times to attend 
to private business ? Aro you Bure that you attended 
the Court on the very day the witness was examined? 

(j) Do you romembor distinctly that this witness 
was examined? Who was tho presiding officer at 
that time ? 

(A) What is the practice of this Court regarding 
reading over of deposition to a witness ? 

{/) Is it not a fact that the deposition after it l' nS 
been recorded is handed over to you for making 
It o\er to the Sheriaiadar for reading it over to the 
witness ? 

To the Peshkar who might have proved the dopo 
pition and the signature of the witness at tho bottom 
— the following questions maj bo put *— 
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Questions 

I think your work is very heavy in the Court and 
that a large portion of your time is devoted to 
writing out of orders on petitions filed by parties 

(i) How many witnesses on an average are 
examined by the Court m a day ? 

(if) Is it possible for you to faithfully read over 
and explain the deposition to all witnesses examined 
by the Courts I 

(Here take the original record and make over the 
deposition to the PeshKar and ask him to read it out 
forthwith and translate as he goes on You, will see 
that in some cases the Bench clerk, due to his inade- 
quate knowledge of the English language, will not 
be able to decipher all the words in the deposition, 
and he will create a scene in his attempt to translate 
the deposition which is recorded m English, into 
vernacular Very often the translation will not 
be literal and you would request the Court to note 
the English portion and the translation thereof, 
whenever you find the translation not up to the 
mark You will, besides, note the time which the 
Bench clerk takes m reading and explaining the 
deposition of one witness and argue later on that this 
Bench clerk could never have literally translated the 
depositions having regard to his other multifarious 
duties In a case where a pleader thinks that a 
witness is giving palpably false evidence, he should 
request the Court, by a petition, to note the name of 
the person who administered oath to the said witness, 
and insist upon the deposition being explained to- the 
witness in presence of the Court and a note 
being made by the Court to this effect. If this 
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Questions 

(o) Is it not a fact that a peon is deputed to the 
Court on guard duty every day ? 

(6) Is it not a fact that the peon on guard duty 
administers oath during your temporary absence 
e q when you go to call a pleader or lea\ e the Court 
on some private business 9 

(c) Are you sure that you administered oath to 
the witness m question ? 

(d) What is the reason for your supposing that 
you administered oath to the particular witness 9 

( e ) To how many witnesses do you administer 
oath daily ? 

( f) Did you know the witness from before ? 

(ff) If so, what was the occasion for it ? 

(ft) Were you on leave at any time during the 
last year 9 If so when? 

( t ) Do you go on casual leave at times to attend 
to private business ? Are you sure that you attended 
the Court on the very day the witness was examined ? 

( j ) Do you remember distinctly that this witness 
was examined ? Who was the presiding officer at 
that time ? 

(A.) What is the practice of this Court regarding 
reading over of deposition to a witness ? 

(0 Is it not a fact that the deposition after it has 
been recorded is handed over to you for making 

it o\erto the Sheristadat for reading it over to the 

witness ? 

To the PcshJ ar who might have proved the dopo 
sition and the signature of the witness at the bottom 
— the following questions may be put — 
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Questions 

I think your work is very heavy in the Court and 
that a large portion of your time is devoted to 
writing out of orders on petitions filed by parties. 

(i) How many witnesses on an average are 
examined by the Court in a day ? 

(») Is it possible for you to faithfully read over 
and explain the deposition to all witnesses examined 
by the Courts f 

[Here take the original record and make over the 
deposition to the PeshKar and ask him to read it out 
forthwith and translate as he goes on You will see 
that in some cases the Bench clerk, duo to his inade- 
quate knowledge of the English language, will not 
be able to decipher all the words in the deposition, 
and he will create a scene in his attempt to translate 
the deposition, which is recorded in English, into 
vernacular Very often the translation will not 
be literal and you would request the Court to note 
the English portion and the translation thereof, 
whenever you find the translation not up to the 
mark You will, besides, note the time which the 
Bench clerk takes in reading and explaining the 
deposition of one witness, and argue later on that this 
Bench clerk could never have literally translated the 
depositions having regard to his other multifarious 
duties In a case where a pleader thinks that a 
■witness 18 giving palpably false evidence, he should 
request the Court, by a petition, to note the name of 
the person who administered oath to the said witness, 
and insist upon the deposition being explained to- the 
witness in presence of the Court and a notp'' 
being made by the Court to this effect. If 
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procedure is followed, an embarrassing situation, 
likely to arise m ordinary cases will be easily 
avoided when m due course of time an application 
is made for sanction to prosecute the witness to 
perjury Further questions in continuation will be 
as follows — 

(m) Is it not a fact that depositions are ordinarily 
made over to some clerk in the office for explanation 
to the witness? 

(tu) Is it not a fact that sometimes witnesses sign 
their depositions without reading them ? 

(t>) Is it not possible that, in some cases, through 
oversight or for want of time depositions are not 
explained iw extenso to the witnesses though their 
signatures are taken at the bottom ? 

Where sanction is asked for knowingly using « 
forged document as genuine in a judicial proceeding 
the party applying for sanction is required to show 
that the accused filed the document m Court The 
pleader filing the document may be examined to 
prove that the accused has made over the document 
to him and that he had filed the document in Court 
on behalf of the accused The pleader may be cros" 
examined as follows — 

Questions 

(а) I suppose you have extensive practice and 
that it is not possible for you to remember what 
papers you got from which client and when ? 

(б) You believe that the document m question was 
made over to you either by your client or by some 
body in his behalf or b^r your clerk Hence I take 
it that you are not in a position to say as to t^ c 
person you got the document from ? 
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In a case where collection papers have been 
-discredited the pleader for the opposite party may 
ask the witness the following questions — 

Questions : 

(i) Is it not a fact that in ■=ome other suits against 
■either the petitioner or some third person, the Court 
believed the papers and passed decrees in favour of 
the opposite party (your client) ? 

(«) In whose hand writing are the disputed en- 
tries ? Is not that Gomasta dead ? Is not the opposite 
party a big Zemindar, and his estate managed by 
Managers Naibs and Gomastas ? Is it not likely 
that the opposite party had reasonable grounds for 
believing the papers to be genuine and kept in due 
course of business ? 

Where sanction is asked for in respect of a forged 
title deed or a forged bond, circumstances which 
may tend to show the genuineness of the document 
may be attempted to be elicited by cross examining 
the witnesses for the petitioner who has applied for 
sanction The following questions may serve as 
hints for proceeding in such cases — 

Questions : 

(i) Is it not a fact that the Court having refused 
adjournment to the opposite party (t e , your client), 
the latter was unable to examine some respectable 
witnesses to the bond who were ill at the time the case 
was taken up ? 

(et) Is it not a fact that the petitioner denied 
tion of a bond in a suit brought against him by A 
and that the said suit was decreed in full ? 
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{m) Is it not true that the opposite party has got 
some decrees against the petitioner and is about to 
execute them? And that the present application for 
sanction has been filed just to put pressure on the 
opposite party for avoiding payments under the 
decrees ? [It should be borne in mind that no Court 
will grant sanction or order prosecution to satisfy 
private malice or grudge of any person Vide 15 C L 
T 337 and 3 C W N 3) 

IV B — Sanction is not given when appeal is pend 
irtg from the judgment of the primary Court Vide 
6 Cal 308 Read in this connection 23 CaJ 610 and 
13CVN 398 and 180 WN 1342 

Where there is unusual delay in applying for 
sanction the pleader for the accused should try to 
get out in cross examination the reason for the delay 
and if he find that no satisfactory reason for the delay 
has been assigned it may be argued that the sanction 
should be refused on the ground of delay Vide 11 
C W N 119 and 19C WN 447 



PART VII. 

CONVEYANCING. 
CHAPTER I (deeds). 

(A) Conveyance etc —Hint! for drafting deeds and the 
models of (1) Conveyance (complicated), (2) Conveyance 
(simple) (3) deed of gifts (4) deed of exchange ; (5) Partition 
deed (B) Be Mortgage — (6) Simple mortgage bond j (7) 
Mortgage by conditional sale , (8) Usufructuary mortgage 
bond (9) another form , (10) Release of mortgage property; 

(1 1 ) Reconveyance of mortgage property. (C) Bonds etc — 

(12) Hand note — (13) Simple money bond , (14) Instalment 
bond (15, 15a) Security bonds (16) Administration bond ; 
(D) Agreements etc— (17) Agreement to sell, (18) Agree 


Talaknama (35) Application for mutation of name after 

conveyance 

CHAPTER 1 (a) (notices) 

(1) Notice to determine a tenancy m terms of the lease (2) 


by mortgagor to tepay mortgage liOj Nonce ot ejectment 
through pleader 11 1) Pleader's letter of demand (12) Notice 
under sec 49 of the B T. Act 

CHAPTER II. 

ALL INDIA STAMP LAW Re IMPORTANT DOCUMENTS 

(Noting amendments made in different Provinces) 

CHAPTER III. 

Registration Law with short notes, costs etc. 



PART VII. 

CHAPTER I. 

Deed Drafting. 

It often happens that clients come to junior prac 
titioners for getting deeds drafted , and junior pleaders, 
fresh from college, experience great difficulty when 
called upon to draw up even a simple deed To give 
them an idea on the subject, I have given models of 
documents , and it is expected that with the help of 
these models young practitioners will be able to 
master the art of deed drafting All documents should 
be clearly worded, and any possible ambiguity of 
diction should be studiously avoided The intention 
of the parties should be distinctly noted Recitals 
of title are also necessary in cases of transfer of 
interest in an immovable property 
WILL (1) 

Language. 

The Will may be written xn any language 

If the testator does not understand the language 
in which it is written, then the Will must be explained 
to him It is better to draw up a Will in the 
language known to the testator 
Contents 

A Will must clearly express the intention of the 
testator Names of the persons appointed executor 
should be mentioned m the Will Registratio 
not compulsory , but it is safe to get Wills regis 
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Signature and attestation. 

E\ery will must he attested by at least two witnes- 
ses The signature or mark of the testator shall be so 
placed in the Will that it shall appear that the testa 
tor thereby intended to give effect to the writing 

as his Will Two or more attesting witnesses must 
see the testator sign, or affix his mark to the Will, or 
see some other person sign the Will in the presence 
or under the direction of the testator, or receive from 
the testator a personal acknowledgment of his signa- 
ture or mark, or of the signature of such person , and 
each of the witnesses must Bign the Will in the 
presence of the testator but it is not necessary that 
more than one witness shall be present at the same 
time and no particular form of attestation is required 

CONVEYANCE (2) 

Names of the vendor and vendee and their full 
descriptions should be given , the properties conveyed 
should he also clearly described Amount of consi- 
deration should be stated , and as far as possible the 
reason which led the \endor to sell the property 
should also he noted. 

Registration. 

Section 54 of the Transfer of Property Act lays 
down that a sale of tangible immoveable property 
of the value of Rs 100 or more must be effected by 


a registered instrument A sale for less value may b 
effected (1) either by a registered instrument orj2) by 
delivery of possession A simple unregistered Kobalft 
in respect of an immoveable property of less than 
Rs 100 does not confer any title , but title in respect o 
such a property may pass only by delUerj 0 
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possession 8 Cal 597 at page 612 (Judgment of 
Garth C J ) and 19 Cal 623 F B 

MORTGAGE BOND (3) 

All mortgage bonds must be signed and attested 
by at least two witnesses Every mortgage bond 
shall ordinarily contain the following particulars — 

(1) Names and descriptions of the parties , 

(2) Amount advanced or any other consideration , 

(3) Bate of interest , 

(4) Properties hypothecated by the bond , 

(5) The tune and mode of payment as agreed 
■upon between the parties 

(6) The reason why the loan is contracted 

USUFRUCTUARY MORTGAGE BOND (4) 

In cases of usufructuary mortQarjes when the mort- 
gagee gets possession of the properties it should be 
noted and a clause should be inserted as to how 
the debt will be paid off i e either from the proceeds 
•of the properties, or partly from the proceeds and 
partly by payment Fact of previous mortgage, if 
any, should he ascertained and noted in the bond 
Where there is stipulation to pay compound interest 
clearly note the same Do not insert any penal 
clause as to interest (in case of failure to pay interest 
in time) as in that case the mortgagee will not get any 
interest But adequate damages under the Contract 
Act may be allow ed to him by the Court This applies 
to all bonds 

MORTGAGE BY CONDITIONAL SALE (5) 

In cases of mortqaqe by conditional sale , fix a t 
■within which the mortgagor would pay off th«* 
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and get a reconveyance of the property from the 
mortgagee The deed must clearly show that it is 
a mortgage by conditional sale and not an out and 
out sale 

ENGLISH MORTGAGE (6) 

En jh$h mortgages may be effected by deposit of title 
deeds within the Presidency towns of Calcutta 
Madras Bombay, Karachi Rangoon, and no document 
is required for creating such a mortgage 

Registration 

Every mortgage bond must be registered * 

MONEY BONDS (7). 

These bonds are executed without hypethecatmg 
any property, such bonds shall contain the particulars 
1 to 4 and 6 as required in case of mortgage bonds 

Registration 

Registration of those bonds is not compulsory 
But it is safe to get them registered Executions of 
unregistered bonds are often denied by executants 
in law Courts 

LEASE (8) 

Patta and Kabuhyat Patta is granted by the 
landlord and the Kabuhyat (counterpart of Patta ) is 
executed by the tenant These documents creating 
lease must contain the following particulars 

(1) Names and descriptions of the parties , 

(2) Description of the property leased 

•After 1st of January 1905 (Vide Act IV of 1904) *11 ffiort 
gaec bonds must be reg stered 12 I C 25 Permanent tenure 
can be mortgaged only by registered document 3 C W K 159 
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(3) Rent settled and how it is payable , 

(4) The period for which the lease is created. 

N B . — In case of permanent lease the said fact 
should be noted 

(5) Amount of premium ( snlamt ), if any, paid by 
the tenant 

Registration. 

Lease of an immovable property from year to year, or 
for any term exceeding one year or reserving a yearly 
rent, can be made only by a f registered instrument, but 
all other leases may be made either by an mtrument 
or by oral agreement (Vide section 107 of the 
Transfer of Property Act ) 

GIFT (9). 

Under section 103 of the T P. Act, a gift of im- 
moveable property must be effected by a registered 
document, signed by or on behalf of the donor and 
attested by at least 2 witnesses But a gift of 
a movable property may be made either by a registered 
instrument as above or by delivery of possession 

Tho deed of gift must contain- — 

(1) The names of the parties , 

(2) Reason of the gift, e. g, natural love or 
affection, &c., 

(3) Description of tho property , 

(4) Estimated value of the property for stamp duty. 

AGREEMENT. (10) 

In drafting an agreement clearly state the intention 
of the parties and see that the terms are legal. 

Stamp and Registration. 

For these refer to the Chapters on Stamp an 
Registration and you will be able to ascertain 
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what stamp the dooument has to be written and what 
sum will be required for registering the same 

N B — Diafta of larious kind? of document given 
mil show the particulars required to be noted in each 
In the offices of solicitors deeds are drawn up on 
the lines followed in England I have given a few 
models of such documents as well to enable legal 
practitioners to draw up similar documents, if their 
clients would so desire . 

How engrossed on paper. 

The documents are usually written on hand-made 
paper in which a margin of nearly 21 inches is kept 
on the left hand side, and a margin of about 1^ inches 
is left at the bottom of each page The body of 
the document commences after leaving a margin of 
nearly 6 inches at the top whereon the requisite stamp 
is affixed by the Stamp Superintendent of the 
Collectorate of a Presidency town, and the Sub 
Registrar, at the time of registration, records the fees 
paid and certifies that the document has been correct- 
ly stamped and is admissible for registration The 
executant of the document puts in his signature 
as shown in the models given below. 



(A) CONVEYANCE, ETC. 

No 1. — Conveyance 

Model of a Conveyance as ordinarily drawn up 
in a Solicitor’s office in India. 

This Indenture is made this thirteenth day of 
September in the year of Christ of one thousand nine 
hundred and tuenty three. — BETWEEN BRAJENDRA 
NaTE GHOSH, eon of Pratul Chandra Ghosh deceas- 
ed, of 32 Shampukur Road in Entally in Calcutta, by 
caste kayastba, by profession a land-holder, herein- 
after called the Vendor of the one part and HARAN 
CHANDRA PAL, son of Ram Chandra Pal deceased, 
of No. 51 Phulbagan Lane in Entally, by caste 
Kayastha and by profession a landholder, hereinafter 
called the Purchaser of the other part : WHEREAS 
at a public sale held by the Sheriff of Calcutta on 
the twenty first day of August one thousand eight 
hundred and eighty four m execution of a decree of 
the Hon'ble High Court of Judicature, Calcutta, at 
Fort William in Bengal m a title suit in the original 
Side of the said Court wherein one Hara Prasad 
Chowdhury was the plaintiff and Nalini Kanta Ghosal 
and others were the defendants, the premises now 
numbered No ....Paikpara Road, Tallygunge, whereof 
tho hereditaments and premises hereinafter parti- 
cularly described and intended to be hereby granted 
and conveyed waB sold and purchased by Pratul 
Chandra Ghosh and his brother Nakul Chandra 
Ghosh who obtained afterwards a formal conveyance 
of the said land and premises from the said Sheriff of 
Calcutta on the seventh day of September m the year 
of Christ one thousand eight hundred and eighty 

3G 
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five and entered into possession of the said premises, 
— And whereas the • said purchasers were each 
entitled to an undivided moiety or half part or share 
of the said land and premises. — And whereas the 
said Pratul Chandra Ghosh died intestate in the 

year leaving him surviving the : said vendor 

and whereas the said vendor is now 1 . absolutely 
seised and possessed of the entire premises covered 
by this deed by purchasing the remaining moiety 
share from the heirs of Nakul Chandra Ghosh by 

a bill of sale dated the* ji.And whereas the 

said vendor has agreed with the said purchaser by 
an agreement dated. ...-./.j,j..,j,.M,...w...for the absolute 
sale to him of the ■ hereditments to be hereby granted 

being the premises No mentioned before and 

the inheritance thereof in fee simple in possession 
free ftora incumbrance at the price of Rs. 1 0,000 ten 
ten thousand only : — Now This Identure WitnCsseth 
that in pursuance of an agreement between the 
vendor and the purchaser referred to before and 
in consideration of the said sum of Rupees ten 
thousand paid by the said purchaser to the vendor— 
the receipt whereof the said vendor doth hereby 
acknowledge, the said vendor grants unto and to 
the said purchaser his heirs and assignees, — All that 
piece and parcel of revenue-paying land messuage* 
and hereditaments, together with the structure 
building stable out-house9 etc. standing thereon, a« 
per plan annexed hereunto and specifically described 
in the Schedule Jj of this Identiii'e, and boundaries of 
which hav§ been specifically mentioned in the 
Schedule given hereinafter, together With all jnras. 


Recital of title like these should b& made where rer practicable. 
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courts areas trees, sewers, drains, waterways, paths, 
passages lights, liberties, privileges, easements, 
appurtenances whatsoever, to the said land premises 
belonging or in anywise appertaining to or usually 
held or enjoyed therewith or reputed to belong or* 
be appurtenant thereto Be it stated that the said 
purchaser will have and hold the hereditaments 
and premises hereby granted and conveyed into 
and to the use of the said purchasers his heirs and 
assigns for ever and the said vendee doth hereby 
for hunself his executors and administrators conve- 
nant with the said purchaser that notwithstanding 
any act or deed or thing done by the said vendor 
the said purchaser will have absolute title to the 
property conveyed and the said vendor doth hereby 
declare that he has not in any way encumbered the 
property purported to be conveyed by this deed of 
sale and that the said purchasers, his heirs and 
assigns shall and may at all times peaceably and 
quietly possess and enjoy the said hereditaments and 
premises, and receive rents and profits thereof with* 
out interruption, claim or demand whatsoever from 
or by the said vendor or any person or persons 
lawfully or equitably claiming from or under or in 
trust from him — .and that free from all encumbrances 
whatsoevei and that the said vendor shall and will 
and for all times to come at the request and cost of 
the said purchaser his heirs or assigns do or execute 
or cause to be done or executed all such acts deeds 
and things whatsoever for further and more perfectly 
assuring the title of the purchaser to the said h 
ditament or any part thereof * Be it is also stated - 

• This recital may be necessary m particular cases 
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the vendor his heirs executors and assigns, whenever 
called upon by the said purchaser heirs representatn e 
and assigns, shall at the request and cost of the latter 
produce or cause to be produced m all law Courts, 
Go\ emment, Public, or Municipal offices, or other 
places such title deeds* in respect of the 
properties conveyed by this Indenture, excepting the 
documents mentioned m Schedule B which are here 
with made over by the vendor to the purchaser In 
witness whereof the said vendor doth hereunto subs 
cnbe his hand and seal on the day of the year 
mentioned at the outset an this Deed of Indenture 
Signed sealed and deli- 
vered at Calcutta in pre 

sence of — Signature 

(of the executant and his seal) 
(witnesses should sign their 
names here) 

Memo of Consideration 

[Here state the number of the G C Note® etc, 
made over by the \endee to the purchaser If anv 
earnest money was paid before mention that fact 
as well I 

} Signatures of wit- Signature of Erc- 
noises cutant 

Schedule A, 

All that piece or parcel of revenue paying tenanted 
messuage land and hereditament containing Y 
measurement . Bighas Cottahs Chittafcs 
«q feet of land commonly described as No- 
* S milar recitals may be made in other documents {/required 
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premises in Street in Sub division District 

Mouza Dihi Thana 

Sub-Registry Office paying an annual Govern 

ment revenue of Rs as p to 

and as specifically shown in the map annexed hereto 
and bounded on the North by on the South by 
* on the East by on the West by 
•with pucca building stable out houses tree® tanks 
etc thereon 


Signatures of witnesses Signature of tl e Executant 
No 2— CONVEYANCE (Simple) 

This Indenture made the 15th of January of the 
year 1913 BETWEEN son of resident 

of in the District of by caste by 

profession hereinafter called the Vendor AND 
son of resident of m the District of 
by caste by profession hereinafter called 

the Vendee Witnesseth that the vendor being m 
need of money for satisfving his debts due to of 
under a registered mortgage bond dated the 
of the year and for defraying cost of 

litigation of the suit No of the year pending 

in the Ongraai Side of the Hon ble High Court at 
Bombay and in which I the said vendor is a defendant 
doth hereby convey unto the vendee the premises 
No measuring more or less 4 cottas' 7 chitacs 

in the street named within the jurisdiction of 


taming 8 rooms, privies out houses etc in consider 
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tion of the sum of Rs 5 000 (five thousand) the receipt 
whereof the vendor doth hereby acknowledge The 
vendee shall from this date take possession of the 
said premises and shall enjoy the same in the vendor fl 
right Re it stated that the vendor did not convey the 
said property to any body else nor did incumber 
it m any way by mortgaging the same In witn«» 
whereof the vendor doth hereunto set his hand and 
seal on the day and the year above written * 
.Particulars of money paid 
Notes 
Coins 


Rs 5 000 

[Signature of the Vendor) 
Signed and sealed and 
delivered by the said 
Vendor m presence of 
1 
o 

Witnesses to the deed 

No 3 — Deed of Gift 

This Indenture made this day of 19 
Between son of resident of thana in 
the District of 24 Parganas by caste by profo* 

sion hereinafter called the Donor of the one 
part and Sreemati wife of the said donor by 
caste by profe«!«ion resident of thana 
District horemafter called the Donee of ib e 

* Recitals of title and the condition about production of title 
deed which remain In \endor* Possession may alto h* made a* 
In No 1 
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other part witnesseth : WHEREAS the said Donor is 
the owner of the property mentioned in Schedule (A) 
hereunto annexed and whereas the said Donor out of 
lo\e and natural affection for his wife the said donee 
and also for making provisions for the said Donee 
after Donor’s death is anxious to bestow on the said 
Donee some property, the said Donor doth hereby 
bestow upon the said Donee and absolutely give away 
to her all that property mentioned in Schedule (A) 
hereunto annexed The said Donee from this day 
will become the owner of the said property and the 
Donor ceases to have any interest therein from this 
day The Donor doth from this day deliver posses- 
sion of the aforesaid property in favour of the Donee * 
In witness whereof the said Donor doth hereunto 
set his hand and seal on the day of the year mentr 
oned above 

[Signature of Donor ) 

Signed sealed and deli- i 
vered by the said Donor I 
m our presence [ 

Witnesses 


Accepted by the said deleft and signed by her m 
token of Buch acceptance uTabltf at »ence 
A 

[Signature of donee ] 

Witnesses 

Schedule (A) of property t 

•Thi* clause Is necessary for safety of title Recital about 
title as in No I should at be made 
fProperty should be described in the way shown in the Sch N 
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No 4 — Deed of Exchange 
This Indenture made this 3rd day of June of the 
year 1912 BETWEEN Babu Rajamkanta Mookerjee 
son of Joyhan Mookerjee of Thana District 
by caste by profession herein 

after called the First party and Babu Soshibhusan 
Ghose son of Kalicharan Ghose of Baliaghata Thana 
Alipur District 24 Parganas hereinafter called the 
Second parly Whereas the said First party is the 
owner of the property described m the Schedule ( 1 ) 
A annexed hereunto and the said Second party is 
the owner of the property described in the Schedule 
B and whereas both the parties have agreed that in 
exchange for the property of Schedule A the said First 
party would take the properties of Schedule B (1) end 
that in exchange of the properties of Schedule B the 
said Second party would take the properties of 
Schedule A belonging to the said First party This 
Indenture Wifnesseth that m consideration of the 
exchange of the properties pf Schedule B the said First 
party doth hereby grant unto the said Second party 
the properties of Schedule A and tbesaid Second party 
doth grant the properties of Schedule B to the said 
First party in exchange of the properties of Sch d tie 
A Be it stated that the properties of Schedule of A 
and B which are value! r &s 1,300 each are free from 
all incumbrances and t5at the parties to this Inden 
ture do absolutely get from this day the properties 
as stated m this document In witness vvheroof the 
parties to these presents do hereunto sot thoir ban I* 
and seals on this 3rd day of Juno of the year 
1912 


(I) Here reel to how title was acquired 
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Signed and sealed by the said 
parties in the presence of. 


Signature of witnesses. 

[Signature of First party.] 
[Signature of Second party. 

Schedule 

Schedule A (Value Rs. 1,000). 

Schedule B (Value Rs. 1,000). * 

No. 5. — Partition Deed, 

This Indenture is made this day ’of 19 

...BETWEEN Babu son of. resident 

xif Thana in the District of by caste 

by profession a pleader hereinafter called the 

First party and Babu son of resident of 

Thana.'. :...«in the said District by caste 

by profession. ..hereinafter called the Second 

party : whereas the First party and the Second 
party inherited the properties of Schedules A, B, O. 
D, as heirs of their deceased father arid had hitherto 
-been in joint and peaceful possession of the aforesaid 
properties, each of the above parties having an 8 annas 
share, in the said properties, and whereas it has 
of late become inconvenient for both the 'parties to 
jointly possess the properties : Now This Indenture 
Witnesseth that they amicably divide the proper- 
ties among them as per details hereinafter stated 
In the map of Schedule A is given the plan of their 
family dwelling house, > the portions shewn in red 
in the said plan are allotted to the First party -and 
the portions shown in yellow 'are allotted to the 
Second party portions shown in blue' remain joint 
between the parties. Besides the above, the proper- 
ties movable and immovable of Schedule B ar 
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mortgagee, the possession of the mortgaged property 
remaning with the said mortgagor, for securing pay* 

ment on or before the day of. 19 of the 

principal sum of Rs. 1,000 as the mortgage money 
with the interest thereon at the rate_ of 12 per cent 
per annum until repayment of the said mortgage 
money with interest which may be found due. Bo 
it stated that the mortgagor has gtfod, clear and 
perfect title to the property hereby mortgaged free 
from all charge, incumbrance or lien and that he 
doth make over the title-deeds mentioned in Scb. (B) 
to the mortgagee. 

In witness whereof the said mortgagor doth here* 
unto set his hand and seal on the day of the year 
first above written. ‘ 

[Signature of mortgagor! 

(A) Numbers and details of ' 

notes delivered 

U3) List of title deeds. Made 
over by the mortgagor to the 
•mortgagee. 

Signed sealed and deli- 
vered by the said mortgagor in 
our presence 

Witnesses to the bond 
Note.— All mortgage bonds mast be attested by at l east 
■fitnesses 

No. 7— Mortgage Bond by conditional i»le 
This Indenture by way of Mortgage by condi- 
■tional sale under the provisions of tho Transfer o 

Property Act on the day of 19...BETWEE 

son of. resident of. thana District. 
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by Caste by Profession hereinafter called the 
Mortgagor of the one part and Babu son of 
resident of thana .District by Caste by 
profession hereinafter called the Mortgagee 
of the other part Witnesseth that in consideration 
of the sum of Rs. 1500 (one thousand and five 
hundred in 15 notes of Rs 100 each per numbers 
gi\en hereinafter) now paid to the said mortgagor 
by the said mortgagee — the receipt whereof the said 
mortgagor doth hereby acknowledge — the said 
mortgagor hereby conveys and assigns by way of 
mortgage by conditional sale all that [describe the 
property as given in No 1 before and recite title] to 
hold unto and to the use of the said mortgagee, from 
this day the said mortgagee getting possession of the 
mortgaged property under the terms of this bond 
for securing payment on day of 19 of 
the principal sum secured with the interest thereon 
at 12 per cent per annum which will be set off m 
the usufruct of the mortgaged property and the 
said mortgagee hereby doth promise to keep clear 
accounts thereof 

It is further agreed Between the parties that 
the said mortgagee would retain possession of the 
property mortgaged until the principal sum together 
with interest due, after crediting sums paid in cash 
and from the proceeds of the property, be satisfied 
in full On satisfaction of the mortgage the mort- 
gagee undertakes to execute a Reconveyance of the 
property mortgaged in favour of the mortgagor, the 
costs of such reconveyance to be paid by the said 
mortgagor It is also_agreed that the mortgagee 
would not do any act m respect of the property 
his possession by which its \alue may be 
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The said mortgagor doth undertake regularly to 
pay the Government revenue ■ and Municipal taxes 
of the Baid premises and in case he fails to make 
such payment, the said mortgagee may pay such 
revenue and taxes ; and sums such paid would bo 
considered as additional principal sum advanced to 
the said mortgagor under the term of this deed and 
would carry interest at the stipulated rate.* 

In witness whereof the said' mortgagor doth here 
unto set his hand and seal on the day of the year 
mentioned at the outset. 

Details of notes delivered to the mortgagor by the 
mortgagee. 

No Rs. 


Rs. 1500. 

[Signature of’mortgoB 0 *]- 
Signed, sealed and delivered by the said mort* 
• gagor in presence of — 

1 

2 

Witnesses to the bond. 

No. 8— Usufru’etury mortgage bond. 

This Indenture made by way of Usufructuary mo*** 
gage bond under the provisions of the Transfer of 

?perty Act on the day of 19 Between......* 011 

of. resident of. thana District.. hf 

•If any title deed be mad* orer to the mortgagee the 
fact iboald also be noted. 
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caste by profession hereinafter called the 
mortgagor of the one part and Babu son of 
resident of thana District by caste 
by profession hereinafter called the mortgagee of 
the other part Witnesseth, that in consideration 
of the sura of Rs 1500 (one thousand and five hundred 
in 15 notes of Rs 100/ each as per numbers given 
hereafter) now paid to the Baid mortgagor by 
the said mortgagee — the receipt whereof the said 
mortgagor doth hereby acknowledge — the said 
mortgagor hereby doth put the mortgagee m 
possession of the properties specifically described 
in the Schedule annexed hereunto and which are 
mortgaged hereby And it is agreed between the 
parties that the said mortgagee will hold posses 
sion of the properties mortgaged by this covenant; 
for a term of 20 years from this date and hold the 
said properties for securing payments of tho amount 
hereinbefore mentioned with interest And it is further 
agreed that in case the mortgagor fails to put the 
mortgagee into possession of the properties demised 
or if the mortgagee is dispossessed of the property 
either by the mortgagor or by any body else after 
•delivery of possession on any future time within the 
aforesaid period of 20 years— the mortgagee will be 
entitled to get interest at 12% per annunl on the 
proportionate amount that will be found due on date 
of dispossession or on the entire amount covered by 
this deed in case of the mortgagor s failure to put 
the mortgagee in possession of tho property And it 
will be optional with the mortgagee to sue the 
mortgagor either for possession of the property and 
to retain possession thereof till his dues will ^ 
satisfied in terras of this covenant or to get a 
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gage decree for the amount due to him on account 
of principal and interest against the property hereby 
mortgaged and to realise his dues by sale of the pro- 
perties on the mortgagor’s failure to make payment 
within the day of grace fixed m the decree This 
Indenture also witnesseth that the said mortgagor 
hereby undertakes to pay Government revenue tax and 
Municipal tax of the property hereby mortgaged and 
in case of his failure to make payment of Government 
revenue or Municipal tax of any particular quarter 
th© mortgagee will be entitled to pay the same for the 
protection of the property and the sum so paid will 
be considered as additional principal sum advanced 
to the Bald mortgagor in terms of the deed and will 
carry interest at the rate herembeforo mentioned 
In witness whereof the mortgagor and mortgagee 
set their hands and •Jcals on the day of the ye** 1 
mentioned at the outset 

Schedule (A) 

Memo of consideration money paid 
Schedule (B) 

Description of the property mortgaged 
Schedule (C) 

Signatures of the mortgagor, the mortgagee and 
tho«e of tho Witnesses to this bond should be arrange* 
at the bottom of deed No 5 

No 9 — Usufractuary mortgage bond-"Thi« p 1 ^ 
bo almost like a Mortgage by conditional sale No » 7 ' 
with necessary \crbal alterations. 

No 10 — Release of Mortgaged property 

Thu Indenture, made this 5th day of January 
3925, between Mr , .Son of Mr . ** 
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Dist hereinafter called the Mortgagee First 

Party— And Son of Mr of District 

hereinafter called the Mortgagor Second Party 
witnesseth Whereas the Second Party executed a 
deed of mortgage m favour of the First Party for 
a loan of Rs 5000 (five thousand only) bearing interest 
at 9 per cent per annum And Whereas the said 
Second Party haB this day paid unto the First Party 
a sum of Rs m full (or part) satisfaction of the debt 
due under the aforesaid mortgage bond the receipt 
whereof the First Party doth hereby acknowledge 
the said first party doth by this Indenture release 
the mortgaged property mentioned in the aforesaid 
mortgage deed, a copy whereof is annexed hereunto 
as a Schedule to this Indenture from the mortgage 
charge and declare the properties [part or whole 
as may be agreed) covered by the said deed free 
from all incumbrances and liabilities under the 
Mortgage Bond referred to at the outset Be it stated 
that the original mortgage deed as well as the title 
deeds mentioned therein arc made over this day 
to the Second Party and that the said Second Party 
doth hereby acknowledge receipt of the said title 
deeds and the mortgage bond In witnesses whereof 
the said parties do hereunto subscribe their hands 
and seals on this day of the year mentioned at the 
outset in this Deed of Indenture 

Schedule (A) — a true copy of the mortgage 
deed referred to in this Indenture 
Schedule (B) (List of documents returned to First 
Party by the Second Party) * 

37 
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Schedule (C) (Memo of payment) 
Signature of Witnesses Signature of the Parties 

1 

2 

3 

[N. B. If so agreed between the parties a part 
of the mortgaged properties may be released on part 
payment]. 

No. 11. — Reconveyance of mortgaged Property. 
This Indenture made this 5th day of January 1930, 

Between son of resident of District 

hereinafter called Mortgagee First Party and 

son of resident of District. .....herein- 
after called the Mortgagor, Second Party: 

Whereas by an Indenture dated executed by the 

Second Party in favour of the First Party a copy 
■whereof is attached to this Indenture as its Schedule 
<A), the Second party took a loan of Rs. 5000/- bearing 
an interest at 9% per annum by mortgaging the pro- 
perties specifically mentioned in the Schedule \d> 
annexed hereunto (and which are also described in 
the copy of the mortgago deed which is mn ® 
Schedule (A) to this document:) And Wheras the i e&i 
Second Party Doth this day pay unto the said Fir* 

Party a sum of Rs in full satisfaction of t 

mortgage debt including interest — the receipt whereo 
the said first party doth hereby acknowledge : 

This Indenture by way of Reconveyance Witness* 
that the said Second Party doth hereby transfer 
interest as a mortgagee in the properties mentionc 
in the Schedule in favour of the said Second 
and declare the properties mentioned In the Sen* 0 
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absolutely free from any mortgage, charge or incum- 
brance whatsoever created by the Indenture referred 
to before. AND the First Party also returneth the 
aforesaid mortgage bond in original with the title 
deeds mentioned in the said bond to the Second 
Party and the latter doth hereby acknowledge the 
receipt of those documents. In witness whereof the 
parties to this deed subscribe their hands and seals 
-on the day of the year mentioned at the outset 

Schedule (A). 

A true copy of the mortgage deed referred to in 
■this Indenture. 

Schedule (B) 

Descriptions of the properties reconveyed. 

Schedule (C). 

Ust of documents returned by the First Party 
•to the Second Party 

Schedule (D). 

Memo of consideration money paid by the Second 
party to the first party. 

Signature of the Fir^t Party 

Signature of the Second Party 

Signature of the 
witnesses. 

(C) 

Handnotes, Bonds Etc. 

No. 12 — Handnote 

On demand I promise to pay to Mr. Bankim 

•Chandra Mukherjee of in the District 

•of or order, the sum of Rs 1000/- 

cne thousand only bearing interest at 9% per 
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Schedule (C) (Memo of payment) 
Signature of Witnesses Signature of the parties 
1 
2 
3 

[W B If so agreed between the parties a part 
■of the mortgaged properties may be released on P art 
payment] 

No 11 — Reconveyance of mortgaged Property 
This Indenture made this 5th day of January 
Between son of resident of District 

hereinafter called Mortgagee First Party a nd 
son of resident of District herein 
after called the Mortgagor, Second 
Whereas by an Indenture dated executed by 
Second Party in favour of the First Party a C °P^ 
whereof is attached to this Indenture as its Schedule 
(A) the Second party took a loan of Rb 5000/ bearing 
an interest at 9% per annum by mortgaging the pr 
perties specifically mentioned in the Schedule l 
annexed herounto (and which are also described > n 
the copy of the mortgage deed which is w* 
Schedule (A) to this document ) And Wheras the** 1 
Second Party Doth this day pay unto the said Fir* 
Party a sum of Rs in full satisfaction of ^ 

mortgage debt including interest — 'the receipt wher*^ 
the said first party doth hereby acknowledge 
This Indenture by way of Reconveyance Witne*** 
that the Bald Second Party doth hereby tran 4 ’ cr 

interest a* a mortgagee m the properties mentio 
m the Schedule in favour of tho said Second * ^ 
and declare the properties mentioned in the Sch 1 
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absolutely free from any mortgage, charge or incum 
brance whatsoever created by the Indenture referred 
to before AND the First Party also returneth the 
aforesaid mortgage bond m original with the title 
deeds mentioned in the said bond to the Second 
Party and the latter doth hereby acknowledge the 
receipt of those documents In witness whereof the 
parties to this deed subscribe their hands and seals 
-on the day of the year mentioned at the outset 
Schedule (A) 

A true copy of the mortgage deed referred to in 
this Indenture 

Schedule (B) 

Descriptions of the properties reconveyed 
Schedule (C) 

List of documents returned by the First Party 
to the Second Party 

Schedule (D) 

Memo of consideration money paid by the Second 
party to thB first party 

Signature of the Fir^t Party 

Signature of the Second Party 

Signature of the 
witnesses 

(C) 

Handnotes, Bonds Etc 
No 12 — Handnote 

On demand I promise to pay to Mr Bankim 
Chandra Mukherjee of m the District 

•of or order, the sum of Rs 1000/ 

•one thousand only bearing interest at 9% per / 

/ 
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annum for the sum received in cash as per G C note** 
mentioned in the left margin 
Nos of G C notes delivered 

of Es 500/ — 
of Rs 500/ — 

Signature of the executant 
12 (A)— Assignment of Handnote, 

For assignment-*-write on the back of the 
handnote 

“Pay to Mr of .order" 

Signature of holder 
date 

No 13 —Simple money bond 



This Memorandum of Agreement made the 9th day 
of June Between Mr son of resident m 

the District of hereinafter called the First Party 
and Mr son of resident of m the District 
of hereinafter called the Second Party Wit 
nesseth that in consideration of the sum of Rs 1000/ 


paid by the Second Party to the First Party as a Io an 
hearing interest at 12% por annum, the rei eipt where 
of the said first party doth hereby acknowledge thi* 
Indenture is executed by both the parties AND it 
is agreed that the loan will bo repaid by the First Party 
to the Second party uithin one year from thu ^ atr 
It is further agreed that the first party would pap 
interest regularly to the Second party month by 
month, and that in default of payment of six month* 
interest at a time, the interest duo will be considerc 
as principal and carry interest at the bond rate^ 
Thi* Indenture also witnesseth that three month" 
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notice of payment shall be given by the First Party 
to the Second Party, and that the time and place of 
payment will be fixed by the Second Party on the 
receipt of the aforesaid notice, and that in case of 
part payments the same would be endorsed by the 
Second Party on the back of this Indenture In 
witnesses whereof both the parties to this Indenture 
accept the terms of this covenant and do hereunto 
set their hands and seals on the day of the year 
mentioned at the outset 

Schedule I 

Details ot consideration money paid /Number and 
•descriptions of notes etc ) 

Signature of the first party 

Signature of the Second party Signature of 

witnesses 


No 14 —Instalment bond 
Know All Men by These Presents — that I,P M 
Navraji son of resident of m the District of 
the Obligor undertake to pay to Mr the 
obligee the sum of Rs 500/- advanced by the said 
Obligee to me this day with interest calculated at 
per cent per annum for a period of years the 
total sum payable coming up to ha 800/ (eight 
hundred) on the conditions set forth below — 

Now the condition of this obligation is that if I, 
the obligor, pay unto the said obligee tts 100/ (one 
hundred only) a year in the month of April every 
year for eight years this obligation will be discharged 
an full Be it stated that in case of failure to pay any^}* 
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instalment as set forth in the Schedule annuel 
hereunto, the Obligee will be entitled to sue the 
Obligor for the amount due on account of the 
defaulted instalment with interest at 12 por 
cent per annum and that in case of default in ros- 
pect of more instalment than ono the entire sum 
due under the bond for all the instalments shall be- 
come forthwith payable and shall carry intorest at 12 
per cent per annum and the Obligee Will bo atlliberty 
to sue the Obligor for enforcement of this obligation. 
In witness whereof the aforesaid obligor sets his hand 

and seal on these presents on the day of - “ 

month of the year in presence of 

The witnesses to this deed — 

Schedulo (A) Memo of consideration 
Schedule (B) (Description of instalment agreed 
upon) 

Signature of witnesses. Signature of the oxecutont. 
No. 15.— Security bond to be filed in Court on 
behalf of a Judgment debtor* brought under 
arrest, when he allege* that he will apply for 
insolvency, and prays for his release. Sec. 55 
(4) of the C. P. Code, and the Court call* 
upon him to furnish security. 


In the Court of.., at 

Suit no of 19...... 

' against... 

A. B. of. plaintiff 

C. D. of... Defendant. 


Whereas in execution of the decree in the * u ^ 
aforesaid, the said J- D. has been arrested under * 
warrant and brought before the Court of... * n 
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whereas the said J D has applied for his discharge 
on the ground that he undertakes within one month 
to apply under section 7 of Act No V of 1920, to be 
declared an insolvent and the said Court has ordered 
that the said J D shall be released from custody 
if the said J D furnish good and sufficient security 
in the sum of Rs that he will appear when called 
upon and that he will within one month from this 
date apply under section 7 of Act No V of 1920 to be 
declared an insolvent therefore I , inhabitant of 
have voluntarily become security and do 
hereby bind myself my heirs, and executors to 
Judge of the said Court and his successors in office 
that the said J D shall appear at any time when 
called upon by the said Court and will apply in the 
manner and withm the time hereinbefore set forth, 
and in default of such appearance or of such applica 
tion I bind myself, my heirB and executors to 
pay to tho said Court on its order, the sum of Rs 
In Witness whereof I set my hand at this day of 19 
(Sd) 

Witnesses Surety 

No 15 (a)— Security Bond for safe custody of 
movables attached (Prescribed by the 
Madras High Court) 

(Or XXI r 43) 

In the Court of at 

Civil suit no of 

A B of 

against 

C D of 

Know all men by these presents that we, I J 
of etc, and K L of etc, and M ' 
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instalment as set forth in the Schedule annexed 
hereunto, the Obligee will be - entitled to sue the 
Obligor for the amount due on account of the 
defaulted instalment with interest at 12 per 
cent per annum and that in case of default in res- 
pect of more instalment than one the entire sum 
due under the bond for all the instalments shall be- 
come forthwith payable and shall carry interest at 12 
per cent per annum and the Obligee will be atjlibertr 
to sue the Obligor For enforcement of this obligation. 
In witness whereof the aforesaid obligor sets his hand 

and seal on these presents on the day of — “* 

month of the year in presence of 

The witnesses to this deed— 

Schedule (A) Memo of consideration 
Schedule (B) (Description of instalment agreed 
upon) 

Signature of witnesses. Signature of the oxocutant. 

No. 15. — Security bond to be filed in Court on 
behalf of a Judgment debtor* brought under 
arrest* when he alleges that he will apply for 
insolvency, and prays for his release. Sec. 55 
(4) of the C. P, Code* and the Court calls 
upon him to furnish security. 


In tho Court of. at 

Suit no of 19..,. « 

again«t 

A. B. of. plaintiff 

C. D. of ........Defendant. 


Whereat in execution of the decree in the * u 
aforesaid, the said J. D. ha* been arrested under & 
warrant and brought before the Court of... * n 
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whereas the said J D has applied for his discharge 
on the ground that he undertakes within one month 
to apply under section 7 of Act No V of 1920, to be 
declared an insolvent and the said Court has ordered 
that the Baid J D Bhall be released from custody 
if the said J D furnish good and sufficient security 
in the sum of Rs that he will appear when called 
upon and that he will within one month from this 
date apply under section 7 of Act No V of 1920 to be 
declared an insolvent therefore I , inhabitant of 
have voluntarily become security and do 
hereby bind myself my heirs, and executors to 
Judge of the said Court and his successors in office 
that the said J D shall appear at any time when 
called upon by the said Court and will apply in the 
manner and within the time hereinbefore set forth, 
and m default of such appearance or of such apphca 
tion I bind myself my heirs and executors to 
pay to the said Court on its order the sum of Rs 
In Witness whereof I set my hand at this day of 19 
(Sd) 

Witnesses Surety 

No 15 (a)— Security Bond for safe custody of 
movables attached (Prescribed by the 
Madras High Court) 

(Or XXI r 43) 

In the Court of at 

Civil suit no of 

A B of 

against 

C D of 

Know all men by these presents that we, I J 
ctc and K L of etc, and M. N 
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of etc, are jointly and severally bound to the 

Judge of the Court of . in Rupees to bo 

paid to the said Judge, for which payment we bind 
ourselves and each of us, m the Whole our and each 
of our heirs, executors and administrators, jointly 
and severally by these presents 

Dated this day of * 19 And 

whereas the movable property specified in the 
Schedule hereunto annexed has been attached under 
a warrant from tho said Court, Dated the 

day of 19 in execution of a 

decreo in favour of in suit No . of 

19 on the file of and the said property 

has been left in the charge of the said I J 

Now the condition of this obligation is that if 

tho above bounden I J shall duly account for and 

produce whon required beforo tho said Court all 
and every property aforesaid and shall obey any 
further order of the Court in respect thereof, then 
this obligation shall bo void otherwise it shall 
remain in full force 

I J. 

K L 
M. N. 

Signed and sealed by the abovo bounden ,n 
tho presence of . . 

No 16 — Administration Bond in cate* under 
Act V of 1881. (Now Act XXXIX of 1925) 

In the Court of tho District Judge of 24 parganna* 
Ca«o No of 1912 

Know all men by these presents that I 
(name of the applicant, his residence, caste, profe**! 00 ' 
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of principal and I (name of surety) of 

son of resident of by caste by profes 
sion surety we are held and firmly bound on 
to the District (Judge or Delegate) of and his 
successor in office for the time being, in the penal 
sum of Rs only to be paid to the District (Judge 
(or delegate) or his successor in office for which 
payment — if ordered by Court in accordance with 
law we bind ourselves, our heirs, executors, and 
administrators any and every one of them jointly by 
these presents 


Signatures of mines s Signature of the Principal 

Surety 

Whereas the said District (Judge or Delegate) 
or has on the petition of (petitioner’s name) 
directed by an order dated that Letters of 
Administration to the estate late resident of 
should be granted under the provisions of Act V of 
1881 * to (petitioners name) and whereas the said 
(petitioner s name) in consideration of such grant 
of administration engaged for the due collection, 
getting in, and administering the estate of 
deceased Now the condition of the above written 
obligation is such that if the said (petitioner’s name) 
shall duly collect get in and administer the estate 
of the said deceased and shall do all things necessary 
and required by the law in order to the due collection 
getting in an administration of the said estate of 
the said deceased, then the above written obligatio 
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of etc aro jointly and severally bound to the 

fudge of the Court of in Rupees to be 

paid to the said Judge for which payment we btnd 
ourselves and each of us in the Whole our and each 
of our heirs executors and administrators jointly 
and severally by these presents 

Dated this day of 19 And 

whereas the movable property specified m the 
Schedule hereunto annexed has been attached under 
a warrant from the said Court Dated the 
day of 19 in execution of a 

decree in favour of in suit No of 

19 on the file of and the said property 

has boen left in the charge of the said I J 

Now the condition of this obligation is that if 
the above bounden 1 J shall duly account for and 
produce when requirod before the said Court all 
and every property aforesaid and shall obey any 
further order of tho Court in respect thereof tl icn 
this obligation shall be void otherwise? it shall 
remain in full force 

I J 
K L 
M N 

Signed and sealed by tho abov o bounden ,n 
the presence of 

No 1 6— Administration Bond in cate* under 
Act V of 1881 (Now Act XXXIX of 1925) 

In the Court of tho District Judge of 24 Pargann** 
Case No of 1912 

Know all men by these presents that I 
(name of the applicant his residence, caste profs**f° rt 
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of principal and I {name of surety) of 

*=on of resident of by caste by profes 
sion surety we are held and firmly bound on 
to the District (Judge or Delegate) of and his 
successor in office for the time being in the penal 
sum of Rs only to be paid to the District (Judge 
(or delegate) or his successor in office for which 
payment — if ordered by Court in accordance with 
law we bind ourselve our heirs executors and 
administrators any and every one of them jointly by 
these presents 


Signature of uitness Signatute of tie Principal 
Surety 

Whereas the said District (Judge or Delegate) 
or has on the petition of (petitioner s name) 
directed by an order dated that Letters of 
Administration to the estate late resident of 
should he granted under the provisions of Act V of 
1881* to (petitioners name) and whereas the said 
(petitioner s name) in consideration of such grant 
of administration engaged for the due collection 
getting in and administering the estate of 
deceased Now the condition of the above written 
obligation is such that if the said (petitioner s name) 
shall duly collect get in and administer the estate 
of the said deceased and shall do all things necessary 
and required by the law in order to the due collection 
getting in an administration of the said estate of 
the said deceased then the above written o 
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Ram Chandra Ganguly, resident of Sodepore in the 
District of 24 Perganas, by caste a Brahmin, by pro- 
fession a money-lender hereinafter called the Lessor 
First Party and Babu Haraprosad Ghosh son of Babu 
Chandranath Ghosh, resident of Anadah in the 
District of 24 Porganas, by caste Kayastha by 
profession a merchant, hereinafter callod the Lessee 
the Second Party Witnessseth that the First Party 
is possessed of a two stoned dwelling house in tho 
town of Cawnpore standing on about ten cottas of 
land specifially described in the Schedule of this docu- 
ment, and that the said house is at present In the 
occupation of Mr Samuel of . who will \acato 

same by the end of this month, and that tho Second 
Party having applied to tho said First Party for 
gotting a lease of tho said house with lands appertain- 
ing to its compound for a period of twelve months 
from July next, at a monthly rent of Rs. 100, and tho 
First Party having accepted tho terms proposed by 
tho Second Party, both tho partios entor into this 
covenant and agreo that tho Second Party would 
occupy tho aforesaid houso together vwthnll jards, 
courts, areas, trees, pathways, passages etc npperton- 
ant to the said promises as ft tonant of the First Party 
from tho 1st of July 1927 until tho 30th of Juno 1928 
Be it stated that whether the Second Party actually 
occupies tho premises or not ho nnuld be bound to 
pay tho rent for tho period set forth abov*“th« 
rent of tho houso of any particular month boiWJ 
pivdblo within the fifth day of tho month following 
AN”D the Second Party doth hereby undertake t° 
Veep the premises leased in as good ft condition ,n 
which it is at present, reasonable wear and tc»r f° r 
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occupation being excepted and tbat the Second Party 
would deliver possession of the property to the first 
party on the expiry of the terra of this lease and in 
default undertakes to pay a reasonable compensation 
to the First Party for detention of possession after the 
expiry of the term of this lease. Be it also stated that 
the Lessor and the Lessee and their heirs, executors 
and assigns would be bound by the terms of this 
covenant Be it also stated that the Lessee Second 
party would pay all Municipal taxes for the premises 
leased by this Indenture during the period of his 
occupation over and above the rent settled between 
the parties In witness whereof thej aforesaid Lessor 
and the Lessee hereunto subscribe their hands and 
seals on the day of the year mentioned at the outset 
in this Deed of Indenture 

Signed Bealed and delivered — 

(Here in presence Signature of the lessor ( First Party) 
of witnesses should 

sign their names ) Signature of the lessee ( 2nd Party) 

Schedule 

All that piece and parcel of land in the town 

of in street bearing Municipal number 

situate within Municipality with the two Btoried 

building standing thereon, together with all yards. 
Courts as mentioned in the body of this deed The 
boundaries of the property leased, measuring more 
or less cottas are given below — 
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North 

East 

South 

West 

Signature of witnesses 


Signature of the parties. 


No. 19. — Agreement for referring a dispute 
to arbitration. 

Know all men by these presents — that I, Nafar 
Chandra Chatterjeo, Son of Gokul Chandra Chatterjee, 
by caste Brahmin, by profession a pleader, of No. 12 
Mott’s lane, Delhi and I, Ram Chandra Chatterjee, 
Son of Gokul Chandra Chatterjee by caste Brahmin, 

by profession of No. 12 Mott’s lane, Delhi, 

do by this Deed of Indenture appoint Mr of 

as Arbitrator for partitioning our ancestral 

properties, movablo and immovable as mentioned 
in the Schedules A and B annexed hereunto and do 
hereby bind ourselves our heirs, assigns, executors, 
administrators to .accept tho award that may ho 
made by tho said Arbitrator in pursuance of and In 
terms of this Indenture. Bo it Btatcd that the said 
Arbitrator will measure tho propertios and prepare 
plans thereof and estimate their market values on 
the evidence that may bo adduced by us before him; 
and that tho said arbitrator would divide the pro- 
perties In two equal shares, one share to be al!°t*j 
to each. AND the said Arbitrator Is also authorl’fd 
to award compensation to any of the parties for 
equalising the values of the share, should the end* of 
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justice demand the same Be it further stated that 
the aforesaid Arbitrator who has acceded to our re 
quest to partition would get Rs 1000 as his remunera 
tion for the work to be done besides the cost that 
may be incurred for engaging a surveyor for 
preparation of the plans of the properties mentioned 
in Schedule (A) to this Indenture In witness whereof 
the First Party and the Second Party subscribe their 
hands and seals on the 5th day of January 1927 


Signature of the executants 
Signed and sealed m our presence 


S gnature of witnesses 

Schedule (A) 

Of immovable properties to be partitioned 
Schedule (B) 

Of movable properties to be partitioned 
Signature of witnesses Signature of Parties 

No 20 — Agreement Re Building contract 

This Memorandum of Agreement made the ninth 
day of June ninteen hundred and twenty five 
Between Messers Marshall & Co of 55 Cawnpore 
Road Delhi hereinafter called the Builder First Party 
and R T Dinshaw Advocate Rangoon High Court 
hereinafter called the Second Party Whereas the 
said parties hereto having agreed that the first pa ^ 
would construct a three storied house on a pie 

/ 
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of land measuring about ten Cottahs situate 
on No. 3 Wring Road, Alfahabarf, specifically 
described in the Schedule as per plan annexed here 
unto, at a cost of Rs. 25000/- (twenty five *thousand 
only). This Memorandum of Agreement witnesseth 
— that the first party would construct the said 
building within a period of six months from this 
date by using materials of the best quality and that 
it is agreed that second party would mako payments 
to the first party at the rate of Ks. 2000/- (two 
thousand only) at the end of evory fortnight provided 
the work done by the First Party is worth that amount, 
calculation being made according to the rate specified 
in Schedule (B) annexed hereunto ; and that the 
final payment would be made after completion of the 
work and an examination of the same by an expert 
to be nominatod by both tho parties. Be it here 
stated that in case tho parties fail to agree about the 
nomination of an export, Messrs— tho renowned 
Architects of Calcutta will bo paid their prescribed 
fee for examination of the work and for report ns t" 
whether the work done by tho First Party is in 
conformity with the terms of this Agreement; and 
the cost payable to the said firm of Architects shall 
bo borne by both parties in* equal shares. Bo it 
further stated that if the building or any part thereof 
be not found to accord with the specifications mention 
ed In the plan which is made Schedule (A) to this 

Indenture, the Firat Party will be bound to repl ftc ° 
or rebuild the same within one month from the 
tho dato of tho expert’** report at their co^t and the 
First Party doth hereby undertake to pay comP*n*»' 
tion of Rs. 300/- (threo hundred only) per month (of 
every month in excess of six months from thl* date 
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•during which the Second Party would be prevented 
from entering and using the building owing to 
to the laches of the First Party In Witnesses where- 
of the parties to this Indenture subscribe tlieir hands 
and seals on the day of the year mentioned at the 
outset in this deed of Indenture 

(A) Schedule of payment made 

(B) Schedule of rates and calculations "1 
showing how Rs 25000/ has been arrived at j 

(C) Schedule — Plan according to which the 
building has to constructed 

Signature oj First paity 

Signature of Witnesses Signatine of 2nd Parti) 

(E) Deeds Re : Partnership business 
No 21 — Partnership d-ed 

This Indenture made the day of of the year 
Between Mr son of resident of thana 
District hereinafter called the First Party 

and Mr son of resident of thana 

District hereinafter called the Second 

Party Witnessetli that the aforesaid parties do 
hereby agree to become partners in the joint trade 
in mica which they arc going to start on terms and 
conditions set forth below — 

> Articles of partnership business — 

(1) That the aforesaid business m mica shall be 
carried under the name and style of Messrs Gonesh 
Lai and Hart Lall «t Co and that the head 
of the aforesaid firm shall be at Bombay. / 
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(2) That each of the aforesaid partners shaft 
advance sums up to the limit of Rs 50000/' within 
five years from this date and that payments would 
be made from time to time as may be agreed upon 
between the parties Should one partner advance 
more than the amount due in his Bhare he will bo 
entitled to get interest at 12% por annum on the 
excess sum so advanced 

(3) That each of tho partners shall have half 
share in the said business and shall got half share 
of the profits and shall bo hablo for half of tho loss 
if anv 

(4) That each of tho partners will bo ontitlcd to 
draw upto Rs 200/- as allowanco evory month and tho 
accounts of tho business will bo settlod at tho closo of 
every financial year and attestod by both tho parties 

(5) /T hat tho business will be carried on as long a* 
possible and should one of tho partners die during the 
continuance of the partnership business then the 
euniMing partner will be ontitlcd to carry on the 
business ontirelv at his own risk from the date of 
death of the deceased partner and the heirs of the 
docc/ased partner will get on an adjustment of 
nccrl unts profits of tho business and will bo liable 
for jthe loss, if any. in the share of the deceased 
part a icr up to tho timo of his death 

(Gift That if an> partner desires to retire from 
tho lArmlncss he must givo six months notice of M* 
mtantlmJa to do m> to tho othor partner to enable 
accounts the business to be takon for ascertaining 
the assets^Und liabilities and It will be optional W1 * 1 
tbo other partner to continue the business after the 
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retirement of the retiring partner on paying unto 
him the \alue of the dues in hi«? half share 

(7) That in case of difference of opinion arising 
between the parties during the continuance of the 
buxines'; the said difference will be decided by arbi 
tration as far as possible 

In Witness whereof we both the partners set their 
hands and seals to this indenture on the day 
of the year mentioned at the outset 


Signature of t/u Witnesses Signature of the 

Executants 

No 22 —Deed for dissolution of partership business 
This Indenture made the day of 

Between Mr Son of resident of 

District hereinafter called the Partner No I, 

First Party and Mr son of resident of 
district hereinafter called the Partner No II 
Second Party , Whereas by an Indenture dated the 
7th day of May 1915 made between the two partners 
set forth above the parties agreed to carry on a 
business in hide in partnership in equal shares each 
advancing half of the capital and to share profit and 
loss of the business in equal shares And Whereas 
the partners have carried on the business in terms of 
the aforesaid Partnership deed up till now and 
Whereas the Partner No I first party having expressed 
his willingness to retire from the business, — accounts 
were taken of the stock in trade and assets and 
liabilities of the firm and it has been found 
Partner No I first party is entitled to a sum of 
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5000 in his half share m the business and 
Whereas the Second Partner has this day paid unto 
tho first partner the said sum of Rs 5000 IT IS 
AGREED BETWEEN BOTH THE PARTIES B1 
THESE PRESENTS that tho aforesaid partnership 
business which has been carried on in tho town of 
Calcutta under tl o name and stylo of Messrs 
Jardm &. Oo bo dissolved from this date and that 
tho entire joint business be now wound up b 
1 / stated that the partner No II Second party mav 
carry on the said business m tho namo of the exist 
ing firm at his solo risk and liability and will pet all 
future profits and •shall be liable for loss if any 
Now this Indenture witnesseth that tn pursuance of 
this covenant tho said partnership business carried 
on under the name and stylo of bo fully dissolved 
and that tho partner No II shall not bo mado liable 
for any portion of tho hablitics present or future of 
the said firm 

Be It furlhr vtnttfl that it is agrood that tho rctir 
mg partner herein before called the Partner No I 
First Party shall not carry on any hide business 
within tho town of within the 

next five years to come either in his own name 
or in any other namo the pood will of the 
present business under the arranpement between 
tho parties passing solclj to partner No II for Jd* 
benefit In Witness whereof l oth tho partner" *ct 
their hands and seals to this Indenture on thr da} 
of tho >car montione ! at the outset 


*>i fn iturr tf the It t!r.< Si jn iturt ift/ef nCli/tnl* 
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Memo of consideration money paid by partner 
No I to partner No II 


Signature of theWitnesses Signature of the Executants 

(F) LEASE 

No 23 —Lease of a house (ordinary ) 

This Memorandum of Agreement made this 
day of 19 Between Babu son of resident 
of Thana in the District of by caste by 
profession hereinafter called the Landlord of 
the one part and Babu son of resident 

of Thana in the District of by caste 

by profession hereinafter called the Tenant 
of the other part Witnesseth that the said Landlord 
agrees to let and the said tenant agrees to take all 
that messuage or dwelling house called the Santi 
Villa situate at Street within the Calcutta 
Municipality and butted and bounded on the north 
by on the south by on the east by 
on the west by standing on cottas of 

land with out houses privies stables and courts for 
term the of years commencing from the 1st 

day of 19 at a monthly rental of Rs 

payable on the 1st day o f every suceedmg 
month And the Tenant agrees at the expiration of 
the said period of tenancy to deliver all that piece 
and parcel of the premises hereby let out m as good 
a condition as the same are now reasonable wear 
and tear excepted and it is further agreed that in 
default of regular payment of rent on due date the 
Landlord may re enter on the said premises after 
giving 15 days notice terminating with a 
and thereby determining this lease In 
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whereof the parties to these presents do hereunto set 
their respective hands and seals on the day 
of of the year 19 

[Signature of the Landlord] 
( Signature of the Tenant ] 

Signature of Witnesses 


No 24 — Permanent Lease of property 
This Memorandum of Agreement made this 
day of 19 Between son of resident of 
Thana in the District of by caste by 
profession hereinafter called the Landlord or 

the First Part and Babu son of resident 

of thana in the District of by ca«te 
by profession hereinafter called Iho Tenant of the 
Second Part Witnesseth that the said Landlord 
agrees to let and the said tenant agress to take per 
manent lease of all that piece and parcel of revenue 
paying tenanted messuage land and hereditament 
containing by measurement more or less three acres 
sq ft of land m Subdivision 
District and specifically mentioned m the Schedule 
annexed hereunto and bounded on the north by 
on the south by on the east by on t e 

west by on payment of Rs 1000 as premium 
and on a fixed annual rental of Rs 200 payable by 
the said tenant to the said landlord in four equa 
instalments a year as shown in the Schedule (C) to 
this Indenture And this Indenture also Witnesse 
that the rent of the property is fixed in perpetui i y 
by this covenant and will not be enhanced by e 
Landlord on any ground in any futuro tune 0 
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come The Landlord of the First Part simply reserve? 
his right to get rent of the property from the Tenant 
of the Second Part Let it be stated that in case of 
of a mine of mica coal or any other valuable mineral 
be subsequently discovered within the property leased 
out the same shall be the absolute property of the 
Landlord of the First Part and the Tenant of the 
Second Part will not be entitled to claim anything 
from the Landlord on that acccount And in the event 
of a discovery of a mine as stated above the tenant 
undertakes to give reasonable facility to the Landlord 
for sinking pit and installing machineries under- 
ground for working of the mine and shall get pro 
portionate abatement of rent for surface land which 
may have to he occupied by the Landlord for the 
purpose 

This Indenture also Witnesseth — that m case of 
acquisition of the property by Government or any 
other body before discovery of any such mine m the 
land, the Landlord will be entitled to get 25 times the 
rent reserved with statutory allowance and the 
balance of the compensation money will go to the 
Tenant Parties to this Indenture also aqree that the 
tenant will pay Municipal tax m respect of the 
property and that the Landlord will not be respon- 
sible for the same Be it also stated that the arrears 
of rent, if any, that may [fall due from the Tenant 
to the Landlord in terms of the covenant will carry 
interest at 12% per annum The parties to this deed 
accept the terms set forth abo\e and agree that their 
representatives and assign** etc shall also be hound by 
the terms of this Agreement In Witness whereof the 
parties to this Indenture subscribe their hands and 
seals on the day of the year mentioned at the outset^/ 1 
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Schedule (A) 

Description of the property 

Schedule (B) 

Details of consideration money paid as premium 
Schedule (C) 

Details of rent annually Payable 
Signature of the Landlord 
Signature of the Tenant 


Signature of Witnesses 
No 25 —Deed of Surrender of a Lease 
Know all men by these presents that I son 
of resident of District by caste 
by profession hereinafter called the First Party 
and I son of resident of District 
by caste by profession hereinafter called 

the Second Party Whereas the First Party took a 
lease of 100 bighas of land in the town of *n 

the District of specifically mentioned in the 

Schedule of this deed from the Second Party for a 
term oi five years from the year 1925 for construction 
of a jute godown which was necessary for the 
First Party’s business at an annual rental of by 
an Agreement dated executed by First Party 

in favour of the Second Parly • AND Whereas the 
said business of the said First Party has been wound 
up by an order of the Subordinate Judge of Bombay 
passed in Title Suit no 339 of 1927, the land mentioned 
in this document is no longer necessary for use of 
the First Party : And Whereas the Second Party »n 
consideration of the aforesaid facts and on receipt 
of Rs 500/- as compensation has agreed that the 
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lease dated referred to before should terminate 
1 1 is aqrced that the lease mentioned aboie is hereby 
surrendered bv the First Party in favour of the 
Second Party and that the latter doth hereby accept 
the said surrender and further acknowledges to have 
received the sum of R" 500/ as a consideration for 
the «aid surrender as set forth above And tho relation 
ship of landlord and tenant in respect of the land 
mentioned in the Schedule is finally and for all 
times to come determined from this day and that the 
Second Party shall be at liberty to take KItas posses- 
sion of the said property and deal with it in any 
way he thinks advantageous to himself In Witness 
whereof the First Party and the Second Party subscribe 
their hands and seals on the 5th day of January 1927 
and agree to be bound by this deed of surrender 
Schedule of Property 


Signatures of tie Executants 
No 26 — General Power of Attorney * 

Know all men by These presents that I son 
of resident of Thana in the 

District of by caste by profession 

am possessed of estates in the Districts of 
24 Parganas and Hughly and that as I have to live 
at on business it is not possible for me to 

manage my estates personally So I do hereby 
nominate constitute and appoint Babu son 

of of and Babu son of of 

Ihana . by caBto by profession 

my true and lawful attorneys to act on my behalf 
and I authorise them to represent me in all Courts 
•Five persons may be appo nted to act under one power of Att 
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Civil Criminal and Revenue in Registration offices 
in Land Acqusition offices, and m the Collectorate 
Be it stated that any one of my attorneys named 
above shall have power to defend or prosecute all 
suits cases or proceedings in any of the places named 
abo\e to sign and \enfy plaints and written state 
meats and petitions on my behalf to appoint Vakils 
Solicitors "Muktears for me, compromise case 5 , to 
withdraw money m deposit in Court or Revenu 0 
office and in fact to do all that may be necessary 
for proper conduct of case 5 and proceedings in my 
behalf I also authorise each of them to settle lands 
with tenants by fixing rents, to take Kabuliyats to 
grant Pattas on my behalf to present documents 
signed by me for registration in any registration 
office and admit execution of the same and to get 
them registered I moreo\er authorise each of my 
attorneys to collect rent and money due to my 
estate by granting receipts to file claims in Land 
Acquisition cases, to withdraw money from tb 8 
Land Acquisition offices and Land Acquisition Courts 
to make reference m Land Acquisition case 5 to fil 0 
appeals and to conduct my money and paddy lending 
business on my behalf in mv name And act*, deed*, 
and things done by each of them shall be construe 
as acts, deeds, and things done b> me personally 
and I do hereby ratify and agree to ratify and confirm 
all acts so done by mv said attomevs In Witne** 
whereof I do hereunto set my hand on this da? 
of 19 

II it nesses 


{Signature of the Executant! 
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No 27 — Special power of Attorney to execute 
and Register a Document 
To all to whom these presents shall come I 
on of of m the District of 

Send greeting Whereas it was agreed and proposed 
that I should con\ey premises No 55 St Peters 
Street Bombay, to Mr of in 

the District of for a sum of Rs , 

and a draft of the proposed sale deed was drawn 
up and approved by my Vakil and myself And 
Whereas it has become necessary for me to be away 
from Bombay on a call of business and it is not 
possible for me to execute and register the sale 
deed personally Now these Presents Witnesseth 
that I the said do hereby appoint my younger 
brother Mr to be my attorney to execute for 

me and m my name, and as my act and deed the 
deed to be cngrosed from the draft approved by me 
in favour of Air an I present the same for 

registration on my behalf before the Registrar of 
a copy of the said draft deed being appended 
hereunto as a Schedule to this deed In witness 
whereof I set my hand and seal unto these presents 
■on the 17th day of the June of the year 1925 


Signature of 11 dne-tses Signature 

No 28 — Vakalatnama 

In the Court of the Subordinate Judge 2nd Court, 
_ „ Ahpur 

Title Suit No 362 of 1924 


Plaintiff 


Defendant 
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Know all men by these presents that I de 

fendant in the above case do hereby in my name 
and in my behalf constitute and appoint B&bu 

and Babu pleaders (or write 

pleaders named below) of this Court my true and 
lawful attorneys to appear and act for me in the 
above case (or m the aforesaid matter — when 
Vakalatnama has to be filed in a miscellaneous 
matter) and in connection herewith and for that 
purpose to do all acts whatsoever in that connec 
tion including depositing or drawing moneys filing 
in or taking out papers from Court in my behalf 
and I do hereby agree to ratify and confirm all 
acts so done by the 'aid pleaders as my own act 
and as if done by me to all intents and purposes 

In Witness whereof I do hereunto set my band 
and seal on the 23rd of June 1915 

IFi/nesses Signature 


A B — If the Vakalatnama is not filed m any 
case — the Vakalatnama should be styled — In the 
matter of instead of giwng description of 

the suit 

For rules of acceptance of Vakalatnamas See 
Part IV Chapter Ion L P Act 

No 29. — Testamentary Documents , Will* Etc 
Know all men by These presents that I s ° n 
of resident of District ^ 

caste by profession being in a 1 

state of health and being desirous of making P to t l o 
sions as regards my properties after my death ° 
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hereby execute this my last Will being in possession 
of my full senses I have two sons, one widowed 
daughter and my wife My first son Sreeman 
is aged 20 years he is prosecuting his studies in 
the Presidency College I do hereby give a 6 annas 
share in my properties to my said son Sreeman 
Mv second son Sreeman is 15, years old, 

he is dull m understanding and, I am afraid, may 
not be able to earn a decent livelihood m future 
In consideration of his intellectual debility and as 
also of the fact that he i« my last born child and 
I am specially fond of him, and I give, half 
of my properties to my said son Sreeman 
My daughter Sreemati became a widow 

at the age of 20, some 7 years ago, and she has not 
inherited any property whatsoe\ er from her husbands.’ 
side , and so I bequeath a two annas interest in my 
properties to my said widowed daughter Sreemati 

She will absolutely get the said two 
annas share after my death and will be at liberty 
to sell or dispose of m any way she may please, 
the share assigned to her My wife Sreemati 
will get Rs 50 per month as maintenance from 
the estate and the said payment shall be a charge 
on my estate and my sons and daughter will be 
bound to pay the said maintenance to my wife in 
proportion to the shares of my property in their 
hands I do hereby appoint my wife Sreemati 
Executrix to my Will My wife so long as she 
Bhall bo alive will be Executrix to my Will and will 
take probate of this Will and administer my 
properties In case she does not survive jne, my 
eldest son Sreeman . will take probate of tl 
Will and I do hereby appoint him Executor for 
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purpose Be it understood that during my ^fe' 
life-time my eldest eon will not be entitled to take 
probate of the Will and to act as an executor 

In witness whereof I do hereunto set roy h aD ^ 
and seal on the day of 1912 

[Signature of the testator] 
The testator knowing the 
contents of this Will signed 
it in our presence 


Signature of Witnesses 

No. 30. — Mahomedan Will 
Know all men by These presents that I 
All Son of resident of Thana 
District make this my last Will and Testament an 
that it shall be operative after my death unless revot e ®» 
altered or cancelled by a subsequent will or co<h CI ^ 
I have become old and am suffering from disease 
and on and have become very weak And so I tniO 
desireable to execute a Will at this stage of my 11 
I have got one wife Mussamat and two 
Maulavi and Maulan and one dang® 

Mussamat The estate I am possessed of is 
about Rs 6000/- as per valuations of the differ en * lte {£) 
mentioned in the Schedule (A) annexed ^ ereU | I . n t 
Be it here stated that I have debts to the el 
of Rb 900/- as per details mentioned in Schedule^ 
So the net worth of my property at P reaen - ef 
Rs 5100/* Under the Mahomedan law, I have P®^ 
to bequeath my properties only to the extent ^ 
third ne to the extent of properties worth R" ‘ 
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and the remainder of my properties will go to my 
legal heirs according to their prescribed shares I 
adopted Munshi Ameer All as my son when he 
was quite an infant and gave him fair education 
He has no near relations , out of affection for the 
poor boy who has been under my care for the last 12 
years, I bequeath him property worth Rs 1000/- 
mentioned in the Schedule (C) and he will get that 
property absolutely with power of alienation I also 
bequeath property worth Rs 700/ mentioned in 
Schedule (D) — over which I have disposing power- to 
the Matwah of the Jumma Musjid at \lipore m the 
district of Cawnpore, with specific direction that the 
mcome of the said property will be spent by the said 
Matwali every year in feeding the poor at the time of 
the Muharrara Be it known that I do hereby appoint 
my eldest son Maulavi as Executor for taking 

probate of this Will and for administering this pro 
perty bequeathed in terms of the Testament In 
witness whereof I set my hand hereunto this day 
of of the year 

Schedule (A) (Value of entire property) 

Schedule (B) (Debts) 

Schedule (C) (Property bequeathed to Amir Ah) 

Schedule (D) (Property bequeathed to the May id ) 
Scribe and witness 

Witness Signatui e of the 

Executor 

No 31. — Codicil 

Know all men by These Presents that I son 
of resident of District executed my 

last Will and Testament on the day of of 
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purpose. Be it understood that during my vri ^ e ' 
life-time my eldest son will not be entitled to tak 0 
probate of the Will and to act as an executor 

In witness whereof I do hereunto set my h ant * 
and seal on the day of 1912 

[Signature of the testator! 
The testator knowing the 
contents of this Will signed 
it in our presence. 


Signature of Witnesses 

No. 30.— Mahomedan Will 
Know all men by These presents that I 
All Son of resident of Thana 

District make this my last Will and Testament 


and 


that it shall be operative after my death unless revoke ► 
altered or cancelled by a subsequent will or codici^ 
I have become old and am sufformg from disease ^ 
and on and have become very weak And so I t“’ D 
desireable to execute a Will at this stage of my 1 
I have got one wife Mussamat and two s 

Maulavi and Maulavi and one daug ^ 

Mussamat The estate I am possessed of 19 
about Rs 6000/- as per valuations of the differ eB * 
mentioned in the Schedule (A) annexed k® reU . 
Be it here stated that I havo debts to the et ^ 
of Rs 900/- as per details mentioned in Schedu 
So the net worth of my property at P reScD fff f 
Rs 5100/- Under the Mahomedan law, I have 
to bequeath my properties only to the extent , 
third i e to the extent of properties worth R" 1 
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and the remainder of mv propertie will go to mr 
legal heir according to their pre crtled ■shares. I 
adop ed Mun«=hi Ameer All as mr son when ho 
was quite an infant and gare him fair education 
He has no near relations our of affection for the 
poor boy who has been under mr care for the list 12 
year= I bequeath him property worth Rs 1000/ 
mentioned m the Schedule (C) and ho will get that 
property absolutely with power of alienation I also 
bequeath property worth Rs 700/ mentioned in 
Schedule (D) — o\er which I hare disposing powor — to 
the Matwali of the Jumma \fu*jtd at \liporo m tho 
district of Cawnpore with specific direction that tho 
income of the said property will be spent bj tho s a id 
Matwali every year in feeding the poor at tho time of 
the Muharram Be it known that I do hereby appoint 
my eldest son Maulavi as Exocutor for taking 

probate of this Will and for administering this pro 
perty bequeathed m terms of the Testament In 
witness whereof I set my hand hereunto this day 
of of the year 

Schedule (A) (Value of entire property) 

Schedule (B) (Debts) 

Schedule (0) (Property bequeathed to Amir All) 

Schedule (D) (Property bequeathed to tho Moyid ) 
Scribe an l witness 

Witness Sujnatut e of tl < 

Executor 

No 31. — 'Codicil 

Know all men by These Presents that I 
of resident of District oxocutod 
last Will and Testament on the day of 
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the year and do execute this Codicil to the 
Last Will and Testament modifying the terms of the 
said will as stated hereinafter — 

1 That 

2 That 

3 That 

Now this deed of Codicil Witnesseth that fflT 
aforesaid Last Will and Testament shall stan 
modified by the terms of this codicil and I dec af® 
that the said Will bo modified shall be construe 
to be my Last Will and Testament And I do here 1 
confirm the said Will in all other respects subjec > 
to the modifications made herein In Witness wher* 
of I set my hand and Seal to this codicil on this 1 
of of the year 

Signature of witnesses Signature of E* ecl ^ 

1 

2 

3 

No 32 — Revocation of a Will 

To all to whom These Presents shall con 1 
I son of resident of District \\ and 
send greeting Whereas I executed my 
Testament on during my last illness bequ® a ^ 
my properties in favour of my two sons Mr ^ 
Mr and my wife Mrs giving caC *i e s3 ,d 
shares And Whereas after the execution oft 
Will a son was born to me on who h® S j {)iir 
named Master And Whereas I think 1 
able to make some provisions for my last boro #n( j 
And Whereas I intend to make a gift of 
properties also to the Benevolent Society of A 8 
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which I consider to be a pious act in my old age I 
do hereby revoke my Will dated , a copy whereof 
is annexed hereunto as Schedule to this deed Be 
it known that I intend to make a fresh Will as soon 
as practicable and also to execute a Deed of Dedication 
in favour of the aforesaid Benevolent Society 
In witness whereof I do set my hand and seal unto 
these presents this day of of the year 

Signature of Witness 

1 Signature of the Executant 

2 . 

3 

No 33 —Authority to a wife to adopt a son. 

Know all men by these presents that I son 
of . resident of thana District do 

execute This Deed on the 9th of June 1927 in favour 
of ray only wife Sreemati authorising her to 
adopt a boy, below twelve years of age of my caste, 
after my death in terms hereinafter set forth in the 
Deed I have become old and have no issue male or 
female whatsoever I havo some properties selfacqmred 
and ancestral, which may be lost to my family unless 
my line is perpetuated by authorising my wife to 
adopt a suitable boy as my son after my demise 
Besides, I am an orthodox Hindu, and believe that 
spiritual benefits can be conferred on my soul after 
my death by performance of my Sradh by my said adop- 
t ted son according to the Shrastic rites These conside 
rations have led me to execute this Deed in favour of 
my wife and I authorise her , by these Presents to take a 
boy oj the description set forth above in adoption as ray 
^on, within 5 years after my death, by performing the 

39 
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the year and do execute this Codicil to the 
Last Will and Testament modifying the terms of fi* 8 
said will as stated hereinafter — 


1 That 

2 That 

3 That 

Now this deed of Codicil Witnesseth that 
aforesaid Last Will and Testament shall stan 
modified by the terms of this codicil and I declare 
that the said Will bo modified shall be construe 
to be my Last Will and Testament And I do here f 

confirm the said Will in all other respects subjee 1 

to the modifications made herein In Witness 
of I set my hand and Seal to this codicil on this 
of of the year 

Signature of uitnesses Signature of Execute 

1 

2 

3 


No 32 — Revocation of a Will 
To all to whom These Presents shall com 

I son of resident of ^ 1S * rl wll ud 
send greeting Whereas I executed my - 

Testament on during my last illness bequcu ^ 
my properties in favour of my two sons "Mr I 

Mr and my wife Mrs giving cac ^ 
shares And Whereas after the execution of* B . 
Will a son was horn to me on who ha 15 


; fceUfl 


.I *5 

able to make some provisions for my la*' 1 b° rn 
And Whereas I intend to make a gift of 
properties also to the Benevolent Society of A* 
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which I consider to be a pious act in my old age I 
do hereby revoke my Will dated . , a copy whereof 
is annexed hereunto as Schedule to this deed Be 
it known that I intend to make a fresh Will as soon 
as practicable and also to execute a Deed of Dedication 
in favour of the aforesaid Benevolent Society 
In witness whereof I do set my hand and seal unto 
these presents this day of of the year 

Signature of Witness 

\ . Signature of the Executant 

o 

3 

No 33 — Authority to a wife to adopt a son. 
Know all men by these presents that I son 
of . resident of thana District do 

execute This Deed on the 9th of June 1927 in favour 
of my only wife Sreemati authorising her to 
adopt a boy, below twelve years of age of my caste, 
after my death in terras hereinafter set forth m the 
Deed I have become old and have no issue male or 


adopt a suitable boy as my son after my demise 
Besides, I am an orthodox Hindu, and believe that 
spiritual benefits can be conferred on my soul after 
my death by performance of my Sradh by ray said adop- 
ted son according to the Shrastic rites These conside 
rations have led me to execute this Deed in favour of 
my wife and I authorise her, by these Presents to take a 
boy of the description set forth above in adoption as my 
•son, within 5 years after my death, by performing the 
39 
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the year and do execute this Codicil to the sad 
Last Will and Testament modifying the terms of the 
said will as stated hereinafter — 

1 That 

2 That 

3 That 

Now this deed of Codicil Witnesseth that OT 
aforesaid Last Will and Testament shall sfcn 
modified by the terms of this codicil and I dec!* 1 ® 
that the said Will so modified shall be con e h B ® 
to be my Last Will and Testament And I do b® re J 
confirm the said Will in all other respects subje® > 
to the modifications made herein In Witness wher* 
of I set my hand and Seal to this codicil on this 4 
of of the year 

Signature of witnesses Signature of Execvl<$ 

1 

2 

3 

No. 32 — Revocation of a Will. 

To all to whom These Presents shall c° m 
I son of resident of District ^ 

send greeting Whereas I executed my ' Vl ^ ir g 
Testament on during my last illness bequ® 3 ^ 
my properties in favour of my two sons Mr ^,1 
Mr and my wife Mrs giving each *,,({ 
shares And Whereas after the execution oft 
Will a son was born to mo on w ho h® S j eJlf 
named Master And Whereas I think 1 
able to make some provisions fo 
And Whereas I intend to make 
properties also to the Benevolent 


7 last .. c d 
ift of montf . 
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which I consider to be a pious act in my old age I 
do hereby revoke my Will dated a copy whereof 

is annexed hereunto as Schedule to this deed Be 
it known that I intend to make a fresh Will as soon 
as practicable and also to execute a Deed of Dedication 
in favour of the aforesaid Benevolent Society 
In witness whereof I do set my hand and seal unto 
these presents this day of of the year 

Signature of Hotness 

1 Signature of the Executant 

2 
3 

No 33 —Authority to a wife to adopt a son 
Know all men by these presents that I son 
of resident of thana District do 

execute This Deed on the 9th of June 1927 in favour 
of my only wife Sreemati authorising her to 
adopt a boy below twelve years of age of my caste 
after my death in terms hereinafter set forth m the 
Deed I have become old and have no issue male or 
female whatsoever I havo some properties selfacquired 
and ancestral which may be lost to my family unless 
my line is perpetuated by authorising ray wife to 
adopt a suitable boy as my son after my demise 
Besides I am an orthodox Hindu and believe that 
spiritual benefits can be conferred on my soul after 
my death by performance of my Sradh by my said adap- 
ted son according to the Shrastic rites These conside 
rations have led me to execute this Deed in favour of 
my wife and I authorise 1 er bj tlese Presents to take a 
boj oj the description 6et forth above m adoption as my 
-son within 5 years after my death by performing the 
39 
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the year and do execute this Codicil to tH ,(K( * 
Last Will and Testament modifying the terms of the 
said will as stated hereinafter — 

1 That 

2 That 

3 That 

Now this deed of Codicil Witnesseth that of 
aforesaid Last Will and Testament shall staQ 
modified by the terms of this codicil and I dwl® 1 * 
that the said Will so modified shall be construe 
to be my Last Will and Testament And I do ^ ere J 
confirm the said Will in all other respects sublet » 
to the modifications mado herein In Witness wher* 
of I set my hand and Seal to this codicil on this 1 
of of the year 

Signature of witnesses Signature of Execute 

1 

2 

3 

No 32 — Revocation of a Will 

To all to whom These Presents shall cof0 ’ 
I son of resident of District ^ 
send greeting Whereas I executed my ” i ^ 
Testament on during my last illness bequ el ^ 
my properties in favour of my two sons Mr j 

M* and my wife Mrs giving eat* 1 j 

shares And Whereas after the execution oft e3 
Will a son as born to mo on w ho <u 
named Master And Whereas I think 
able to make some provisions for my last born j 
And Whereas I intend to make a gift °f rn °.^jbs < 5 
properties also to the Benevolent Society of A‘ 3 ‘ 
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which I consider to be a pious act in my old age I 
do hereby revoke my Will dated a copy whereof 

is annexed hereunto as Schedule to this deed Be 
it known that I intend to make a fresh Will as soon 
as practicable and also to execute a Deed of Dedication 
in favour of thB aforesaid Benevolent Society 
In witness whereof I do set my hand and seal unto 
these presents this day of of the year 

Signature of Witness 

1 Signature of the Executant 

o 

3 

No 33 — Authority to a wife to adopt a son. 

Know all men by these presents that I son 
of resident of thana District do 

execute This Deed on the 9th of Juno 1927 in favour 
of my only wife Sreemati authorising her to 
adopt a boy below twelve years of age of my caste 
after my death in terms hereinafter set forth m the 
Deed I have become old and have no issue male or 
female whatsoever I have some properties selfacquired 
and ancestral which may be lost to my family unless 
my line is perpetuated by authorising my wife to 
adopt a suitable boy as ray son after my demise 
BeBideB, I am an orthodox Hindu, and believe that 
spiritual benefits can be conferred on my «oul after 
my death by performance of my Sradh by my said adop- 
ted Bon according to the Shrastic rites These conside 
rations have led me to execute this Deed m favour of 
my wife and I authorise her , by tfiese Presents to take a 
boy a} the description set forth above m adoption as my 
•son, withm 5 years after my death, by performing the 
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the year and do execute this Codicil to the said 
Last Will and Testament modifying the terms of the 
said will as stated hereinafter — 

1 That 

2 That 

3 That 

Now this deed of Codicil Witnesseth that ml 
aforesaid Last Will and Testament shall stand 
modified by the terms of this codicil and I declare 
that the said Will so modified shall be construed 
to be my Last Will and Testament And I do hereby 
confirm the said Will in all other respects subjects 
to the modifications made herein In Witness where- 
of I set my hand and Seal to this codicil on this day 
of of the year 

Signature of loitnesscs Signature of Executant 

1 

o 

3 

ffo 32 — Revocation of a Wilt 

To all to whom These Presents shall come , 

I Bon of resident of District 

send greeting Whereas I executed my Will an 
Testament on during my last illness bequeath' 11 ? 
my properties in favour of my two sons Mr sr 
Mr and my wife Mrs giving each cqu 3 
shares And Whereas after tho execution of tb® 

Will a son w as born to me on who has bcc° 
named Master And Whereas I think it de$‘f 
able to make some provisions for my last born ch» 
And Whereas I intond to make a gift of money at! 
properties, also to tho Benevolent Society of AUahab* 
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which I consider to bo a pious act in my old age I 
do hereby revoke my Will dated , a copy whereof 
is annexed hereunto a* Schedule to this deed Be 
it known that I intend to make a fresh Will as soon 
as practicable and also to execute a Deed of Dedication 
in favour of the aforesaid Benevolent Society 
In witness whereof I do set my hand and seal unto 
these presents this day of of the year 

Signature of Witness 

l . Signature of the Executant 

3 

No 33 — Authority to a wife to adopt a son. 

Know all men by these presents that I son 
of . resident of thana District do 

execute This Deed on the 9th of June 1927 in favour 
of my only wife Sreemati authorising her to 
adopt a boy. below twelve years of age of my caste, 
after my death in terms hereinafter set forth in the 
Deed I have become old and have no issue male or 
female whatsoever I have some properties selfacquired 
and ancestral, which may be lost to my family unless 
my line is perpetuated by authorising my wife to 
adopt a suitable boy as my son after my demise 
Besides, I am an orthodox Hindu, and believe that 
spiritual benefits can be conferred on my soul after 
my death by performance of my Sradh by my said adop- 
, ted son according to the Shrastic rites These conside- 
rations have led me to execute this Deed in favour of 
my wife and I authorise her , by these Presents to take a 
boy of th,e description set forth a\iove in adoption as my / 
•son, within 5 years after my death, by performing the 

33 
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usual Shastric cermonies. The said boy, after the adop- 
tion, will inherit my properties as my son ; and my wife 
will be his guardian during his minority and manage 
the properties to the best of her judgment. Should it 
so happen that the adopted son die childless and un- 
married, my wife is also authorised to take a second 
similar hoy in adoption, within two years from the 
time of death of the first adopted child. Be it further 
stated that my wife will be entitled to an allow- 

ance of Rs. 100/- per month from my estate, even after 
the adoption, for her maintenance and for meeting the 
cost of her pilgrimage and performance of such reli- 
gious rites as she may be advised by her spiritual pre- 
ceptor. In witness whereof etc. (as in No. 1) , 

Signature oj the Executant 
Signature of the Witnesses. 

1 

2 

3 ' . 

(I) MISCELLANEOUS. 

No. 34. — Talknama (Deed of Mahomednn Divorce) 

Know all men by these presents that I son 

of resident of. Thana District by 

profession married Mussamat .....daughter 

of on the 13th day of Nov. 1923, and that dower 

for the marriage was settled at Rs. 2000/- ; and 'that I 
gave ornaments worth of Rs. 1000/- to my said wife 
on account of .the prompt portion of the Dowor on 
the date of the marriage and agreed to pay tbs 
balance of Rs. 1000/- I.e. the deferred portion of the 
dower at a subsequent date according to my con * 
vcnlence. It so'happoned, through the grace of the 
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Almighty, that I was compelled to marry a second 
wife subsequently and from that time and onwards 
feeling between myself and my •'aid first wife Mu««a 
mat gradually began to be worse and it became 
quite impossible for me to live with my said first wife 
I decided to divorce my 1st wifetbe aforesaid and 
pronounced Talak three times on and divorced 
her Al«o paid her the balance of Rs 1000/ due to her 
on account of the deferred Dower money and got a 
duly stamped receipt therefor The aforesaid 
Mussam&t after that demanded a registered 
Talaknama from me stating the reason for the 
divorce to enable her to re marry and acquire a status 
suitable to her father s position in society I having 
considered the proposal reasonable and just do 
hereby execute this Deed of Divorce affirming the 
Talak that I gave the other day and in confirmation 
of the same Be it stated that I undertake to pay to 
Mussamat monthly allowance of Rs 50/ from 
this month and till the period of Iddat i c during tho 
period of time Bhe cannot re marry under the Maho 
medan Law Be it further known that I voluntarily 
execute this Deed of Divorce without any pressure 
from any body and undertake to be bound by its terms 
I hereunto affix my signature to this Talaknama in 
presence of tho witnesses named below on the 7th 
day of January of 1927 


Signature of the executant 

Signature of the Witnesses / 


1 

2 

3 
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No. 35.— Applicatien to the landlord for mutation 
of name by purchaser of a permanent 
transferable right. ’ 

TO 


(Landlord) 

The humble petition of of , 

Most respectfully sheyreth 
- (1) That there is a holding -of 30 acres of land 

in village ■ - Mouja within your. Zomihdary 

at a rental of Rs. 120 /» a year, and held by Mr. 

under you as your a tenant. 

(2) That the said tenant Mr. '....sold 'the *>aid 

holding to your petitioner by a registered kobafo 

dated for a sum of Rs. 5000/- and put ; him in 

possession thereof. A true copy of the kob'ala is 
annexed herewith, *and the original -will bo produced 
if called' upon to do so. ..... 

(3) That the said tenant Mr had permanent 

transferable interest in the holding in term*' 

of a registered lease executed by your father the 
late Mr......... 

(A copy of the said loase is attached hereto 
for facility of reference in your office) 

Your petitioner .prays 

(1) That you may bo pleased to recognise y° ur 

petitioner's purchaso and register his name In y° u f 
office In place of the old tenant Mr 

(2) That you may bo pleased to occopt rent from 
your petitioner in respect of tho said property. 
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And your petitioner as in duty bound shall ever 
pray 


Bombay 
o 9 29 


Signature 


CHAPTER I (A) 

NOTICES 

No 1 — Notice by a tenant to his landlord 
for determination of a lease 


To 

Mr 

of (Landlord) 

I do hereby give you notice that in terms of 
the Indenture of Lease dated between you 

and me m respect of the property mentioned in 
the Schedule given below, I have been holding the 
property under you as your tenant at an annual 
rental (or monthly rental of) and that it was agreed 
on between ourselves in the said lease that the 
lease might be determined by any of the parties 
thereto by giving months notice to the other 
Now in exercise of the said powers of election I 
give you months notice of my intention to 

determine the lease So the said lease between you 
and me will bo finally determined and the relation 
ship of landlord and tenant between you and me 
will finally cease on the expiry of the time of this 
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notice — when I vacate the premises and deliver unto 
you possession thereof 

Dated } Signature of the tenant or hxs attorney 

Schedule to this notice 


Signature of the tenant or his agent 

No. 2 —Notice to quit by a landlord to 
a tenant from year to year. 

To 


(Tenant) 

You are required to quit and deliver possession 
of the messuages etc specifically described In the sche 
dule, and which you hold under mo as my tenant 
unto me on the -day of of 1928 

Punjab ") Signature of the landlord or 

Dated ) fits agent 

Schedule of property. 

[As in No X Conveyance] 

N B — Six months’ notice ending with the year of 
the tenancy is necessary 

No. 3 — Notice to quit by a tenant from year to 
year to th© Landlord 
TO 


(Landlord) 

I do hereby give you notice that ‘I shall 
and deliver possession unto you of the property 
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described m the Schedule hereunto annexed 
and which I hold under you as a yearly tenant at the 
end of the year of my tenancy 1 e on the 
•day of 

Bombay | Signature of the tenant 

Dated J or hts attorne V 

Schedule of property. 

B — Six months’ notice ending with the year 
of the tenancy is necessary 
No. 4— Notice upon a Municipality of intention 
of bringing a suit 

From 

Mr 


To 

The Chairman of the Commissioners of the 
Bhagalpore Municipality 
Dated, Bhagalpore, the 
Dear Sir, 

I beg to inform you that while passing in my 
carnage through Camack Street, at about 9PM, 
on (date), within your Municipality, my horse 
fell into a pit on the road just to the East of the 
Weslyan Church and the right foreleg of the horse 
was badly damaged, requiring immediate removal 
of the creature to the local Veterinary Hospital, 
where he was detained for 15 days, and I had to 
pay a bill sent by the said Hospital amounting to 
Rs 100/* In addition to this, I had to incur an 
expenditure of Rs 150/ , on account of conveyance 
hire, for the days my horse remained unfit at the 
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notice— when I vacate the p^eniLes and dehvc” unto 
Toa po e ion there o 

Da*ed ) Stg-dure of tie tenart or la cl'5'~-<7 

Schedule to this notice. 

Ssg^dure of tie tenant or his co- ah 
No 2 —Notice to quit by a landlord to 
a tenant from year to year 
To 

(Tenant) 

You are required to quit and deliver po^e «i = 
of the messuages e f c. 'pecificallv de c crihed in the «che- 
dule and which vou hold under me as ny tena"^ 
unto me on the dav of of 192S. 

Punjab ) Signature of tie lard'o*d c* 

Da*ed ) ha ay"- 

Schedule of property 
(As mho 1 ConvevanceJ 

N B — Six months notice ending with the year c 
the tenancy l. nece««a*v 

No 3 — Notice to quit by a tenant from year to 

year to the Landlord 
TO 

(Landlord) 

I do hereby give you no ice that *1 «hall 
a*v3 deliver po c, =e*s:on unto you of the p*op*^ T 
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described in the Schedule hereunto annexed 
and which I hold under you as a yearly tenant at the 
end of the year of my tenancy 1 e on the 
day of .. 

Bombay 1 Signature of the tenant 

Dated J or hl3 attorne U 

Schedule of property. 

Xf. B — Six months’ notice ending with the year 
of the tenancy is'necessary 
No. 4— Notice upon a Municipality of intention 
of bringing a suit. 

From 

Mr 


To 

The Chairman of the Commissioners of the 
Bhagalpore Municipality 
Dated, Bhagalpore, the 
Dear Sir, 

I beg to inform you that while passing in my 
carnage through Camack Street, at about 9 P. M , 
on (date), withm your Municipality, ray horse 
fell into a pit on the road just to the East of the 
Weslyan Church and the right foreleg of the horse 
was badly damaged, requiring immediate removal 
of the creature to the local Veterinary Hospital, 
where he was detained for 15 days , and I had to 
pay a bill sent by the said Hospital amounting to 
Rs 100/* In addition to this, I had to incur an 
expenditure of Rs 150/ , on account of conveyance 
hire, for the days my horse remained unfit at the 
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notice — when I vacate the premises and deliver unto 
you possession thereof 

Dated } Signature of the tenant or his attorney 

Schedule to this notice 

Signature of the tenant or his agent 

No 2 — Notice to quit by a landlord to 
a tenant from year to year 

To 

(Tenant) 

You are required to quit and deliver possession 
of the messuages etc specifically described in the schc 
dule and which you hold under mo as my tenant 
unto me on the -day of of 1928 

Punjab 7 Signature of tJ e landlord or 

Dated ) his agent 

Schedule of property 
[Aa in No 1 Conveyance] 

N B — Six months notice ending with the year o 
the tenancy is necessary 

No 3 — Notice to quit by a tenant from year to 
year to the Landlord 
TO 

(Landlord) 

I do hereby give you notice that *1 shall 
and deliver possession unto you of the property 
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described in the Schedule hereunto annexed 
and which I hold under you as a yearly tenant at the 
end of the year of my tenancy 1 e on the 
day of 

Bombay 1 Signature of the tenant 

Dated J or his attorney 

Schedule of property. 

JV B — Six months’ notice ending with the year 
of the tenancy is’necessary 
No. 4— Notice upon a Municipality of intention 
of bringing a suit 

From 

Mr 


To 

The Chairman of the Commissioners of the 
Bhagalpore Municipality 
Dated, Bbagalpore, the 
Dear Sir, 

X beg to inform you that while passing m my 
carriage through Camack Street, at about 9PM, 
on (date), within your Municipality, my horse 
fell into a pit on the road just to the East of the 
Weslyan Church and the right foreleg of the horse 
was badly damaged, requiring immediate removal 
of the creature to the local Veterinary Hospital, 
where he was detained for 15 days , and I had to 
pay a bill sent by the said Hospital amounting to 
Bs 100/- In addition to this, I had to incur an 
expenditure of Rs 150/ , on account of conveyance * 
hire, for the days my horse remained unfit at the^ 
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Hospital. The above accident was brought about 
by the negligence of your employees who should 
have fenced the pit and put a light near it as a 
signal that the road was under repairs. 

In these circumstances, I would request you to 
be good enough to send me a cheque for Rs 250/- 
to reimburse my out-of-pocket expenditure as noted 
above. Please note, that in case you fail to comply 
with my request, I shall have no other alternative 
but to bring > a suit in a proper* Court against the 
Municipality for recovery of the amount after expiry 
of— — —months (here mention the period of notice 
required under the local Municipal Act) from the 
date of receipt of this letter. * ' * 

Yours faithfully 

Signal ure of the claimant- 

N. J3. — Pleaders giving notice behalf of their 
clients should address a letter on this line, making 
alterations to fit in with the circumstances of 
the case. 

No. 5. — Notice to a Railway Company claiming 
i damages for lots of goods. 

From * 

To 

' The Agent, 

( Tbo East Indian Railway, Howrah. 

, , Dated, Calcutta tho of.,,.. .19-* 

Dear Sir, 

, I havo tho honour to stato that I sent 14 packag 0 ’’ 

containing .from Cawnpore to Howrah by taking 

Risk-note form. ........ I took delivery of th* articles 
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at Howrah on (date), less three packages which 
were found short , and the said fact was brought 
to the notice of the Goods Superintendent, Howrah, 
and I obtained from him a certificate to the above 
effect I also noted the same fact at the back of 
the receipt which was made over to the Goods 
Clerk at the time of taking delivery The three 
missing packages contained goods worth Rs 
So I request you to entertain my claim for the said 
amount, and send me a cheque for it at your earliest 
convenience — failing compliance with the request 
herein m&de, I shall have to bring a suit for damages 
amounting to Rs against your Railway, after 
the expiry 'of 6 months from the date of receipt of" 
this notice 

Yours faithfully 

f Signature, of the claimant 

No. 6 — Notice by one partner to another to 
determine a partnership business in terms 
of partnership deed. 

To 

of . 

(A partner of the firm of Messrs 

carrying business at ) 

Dear Sir, 1 

Pursuant to the terms of the partnership d 
executed between you and me on the 9tb da 
January, 1915, you and I earned on a joint bus 
in under the name and style of Messrs 
from the above date and up till now Power 
reserved to any of the partners to determine his 
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nection with the said partnership business at anytime 
by giving six months’ notice to the other partner. 
Now, in election of the said power, I hereby give you 
notice of my intention to cut off my connections with 
the joint business which is being carried 1 on between 
you and me. Be it noted that six calendar months 
will he computed from this date. 


Madras. ^ 
June 19 j 


Yours faithfully, 
Signature of the Partner. 


No. 7.— Notice of assignment of a mortgage to the 
Mortgagor by the original Mortgagee. 


To 

.....(Mortgagor) 

Please take .notice that I assigned the mortgage 

bond executed by ‘you in my favour on the 

(date) of the year to Mr of. on 

the ...date by a registered instrument. All dues 

under the aforesaid mortgage bond should hence- 
forth be paid to said Mr.... ......or his executors, 

assignees or administrators or successors-in-interest, 
as I divested myself of all the rights and claims 
under the bond by virtue j* of t thB aforesaid 
assignment. ' > ( - 

Dated, Lucknow, 1 , » ’ 

May. 19 ' ' " ' 


Mortgagee. ; 
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No 8 —Notice of assignment of a mortgage bond 
to the Mortgagor by the Assignee of 
the said bond. 


TO 


(Mortgagor ) 

Please take notice that the mortgage bond which 
had been executed by you m favour of Mr of 

village. PS on the day of 19 

was assigned to me on the day of 19 by a 
registered instrument whereby Mr .the original 
mortgagor divested himself of all rights title and 
interest under the said bond All dues under the 
aforesaid bond should henceforward be paid unto 
me and that any payment made in respect of 
the bond in question to the original mortgagee after 
receipt hereof, would be at your risk and peril 

Dated Lucknow 1 

> Siguature of the assignee of 

the of 19 J the mortgage bond 

No 9 —Notice to the Mortgagee by the Mortgagor 
intimating intention to repay 
TO 


of (Mortgagee ) 

Please take notice that I intend to pay off your 
dues under the mortgage bond executed by me in 
your favour on (date) the time for payment 
having expired long before this I would request 
you to be good enough to send an up-to date account*' 
showing your dues on account of the principal anS 
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interest, after crediting payments made to you from 
time to time On examination of the accounts I 
shall let you know if I find it correct , and thus ask 
you to fix a time and place when and where you can 
accept the payment and make over tome the mortgage 
bond together with the title deeds metioned therein, 
and also execute a bond pf reconveyance of the 
property in my favour 
Dated, Rawalpindi 1 

V Signature of the Mortgagor 

Tbe 19 > Address 

No 10 — Notice of Ejectment through a Pleader 

(Section 106 of the T P Act ) 

Calcutta 

dated 

TO 

Dear Sir, 

Under instructions from my client of ^ 

hereby give you notice that you are to quit and vacate 
the premises described below (of which you are 
now in possession as a monthly or yearly tenant 
under my said client) immediately after the 31st day 
of of (in case of monthly tenancy 8 ive !■> 
days notice ending with the last day of a month an 
in case of a yearly tenant give 6 month* notice ending 
with the year) and on and from the 1st of (month 
next following the last day of the month on which 
the tenant is required to quit) the lease heretofore 
subsisting shall terminate and all relationship of lan 
lord and tenant between you and my client sha 
absolutely cease You are accordingly requested 0 
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•deliver possession of the said premises unto my client 
In case of your failure to quit the premises as desired, 
you will be considered as a trespasser during the 
period of your overstay and you will have to pay 
damages at the rate of Rs . . .per diem until you 
are evicted m due course of law. 

Description of the Yours faithfully, 

premises 

Pleader. 


TO 


11. — Pleader’s letter of demand. 

Berhampur, 
Dated 


Dear Sir, 

Under instructions from my client of ,1 

hereby beg to demand of you payment of the sum of 
Rs ,due to my said client on account of {state on 
what account the said monev is due), and request you 
to be good enough to remit the said amount either 
to me or to my said client, within 5 days from the 
date of receipt of this letter. In default of payment, 
I have instructions to take legal proceedings against 
you without further reference. 

Yours faithfully. 


Pleader. 
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No. 12. — -Notice of Ejectment to be served on 
an under-raiyat. 


To 


Howrah, 

Dated, the 15th of Bhadro, 1318* 


Dear Sir, 

• I hereby give you notice that you are to quit and 
vacate the holding described below which you hold 
under me as an under-raiyat at an annual rental of 
Rs .. ..as .. ..immediately after the expiration of the 
next agricultural year, *. e on the 30th of Cbait 1319 
B S., when’ all relationship of landlord and tenant 
aubsistmgl'.between you and me shall cease and 
determine and in case of your overstay you will be 
considered a trespasser. 

Description of the holding Yours faithfully, 

with boundaries. - 

Signature. 

N. B . — -This notice is to be served through thfr 
Court , see section 49 of the B. T. Act ; see also 
Bengali Bart page 281, and 23 C. W. N. 76. 




PART VII. 


CHAPTER II. 


ALL INDIA STAMP LAM 7 


Containing 

Duties payable on important documents 


All the Provinces in India and shewing 
the amendments made 


THE LOCAL ACTS. 



Stamp Duties payable on important documents 
in different Provinces in British India. 

1 Acknowledgment of a debt exceeding Rs 20/- 

Oene anna 

2. Administration Bond— (1) where the amount 
does not exceed Rs 1000/- Duty same as on a bond. 

(n) in any other case — Rupees five 
Recent changes (in. cl. it) by Local Acts. 
Assam Bengal Bombay C P Madras Punjab U P 
Rs 10/- Rs 10/- Rs 10/- Rs 10/- Rs 10/- Rs 10/- Rs 10/- 

3 Adoption Deed — Ten rupees 

Recent changes by Local Acts. 

A«sam Bengal Bombay C P Madras Punjab. U. P. 
Rs 20/- Rs 20/- Rs 20/- Rs 20/- Rs 15/- Rs 20/- No 

Change, 

4 Affidavit — One Rupee. 

Recent changes by Local Acts. 

Assam Bengal Bombay. C P Madras. Punjab U. P. 
Rs 2 /- Rs 2/- Rs 21- Rs 2/- Rs 2/- Rs 2/- Rs 2/- 
Exemptions — Affidavit or declaration in writing 
when made (a) as a condition of enlistment under 
the Indian Articles of War, (b) for the immediate 
purpose of being filed in Court and (c) for receiving 
pension 

5 Agreement — (a) Far sale of Oovt. securities — . 
one anna for every Rs 10,0001- or part thereof, subject 1 
to a maximum of Rs 10/- JFor Local Amendment” 
see Amending Acts ] 

40 
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(b) If not otherwise provided for (Not i elating to 
bill of Exchange) — Eight annas 


Recent Changes in cl (b) by Local Acts 
Assam Bengal Bombay C P Madras Punjab U P 
As 12/ As 12/ Re 1/ Re 1/ As 12/ Re 1/ As 12/ 
(For exceptions see under Art 5 Stamp Act) 

G Appointment in execution of a power — 
■whether of trustee or of property not by a will" 
Rupees Fifteen 

Recent changes by Local Acts 


Assam 

Bengal 

Bombay 

C P 

Madras 

Punjab 

IT F 

Rs 25/ 

Rs 25/ 

of trustees 
Rsl5/ m 
any other 
case Rs 
30/ 

No 

change 

Rs 25/ 

Rs 25/ 

Rs 15/ OP 
to proper 
ty worth 
Rs 1000/ 
in any 
other case 

Rs »/ 


7 Articles of Association of a Company— Rupees 
Twenty five 


Recent change by Local Acts 

Bengal Bombay C P Madras Punjab U ? 

0/ (a) Share Cap tal Rs 50/ Rs 50/ fihare Rs 5 0/ 


All th 


uptoRs 2500 
— Rs 25 
ti lb) Over Rs 
*’a00 / up to 
a 100 000— 
50/ 

m any 
case 

•)/ 


Cap tal 
up to Rs 
100 000 
— Rs 25 
In any 
ether 


eRa 


THE 




k respect of 
in a Bond 


Five rupees 

*1 (b) by Local Acts 
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ASSAM. 

(a) Over R«* 1000/- to Rs. 5000/- Seien rupee s 
eight annas. 

(b) for every additional Rs 1000/- or part thereof 
jn excess of Rs. 5000/- Eight annas, subject to a 
maximum of fifty rupees. 

Bengal and the Punjab 
i Same as m Assam 

Madras 

(a) Up to Rs 1000/ duty as on Bottomry Bond 
' (b) Over Rs 1000/- up to Rs 5000/- Ten rupees 

(c) for every additional Rs 1000/- or part thereof in 
excess of Rs 5000/ — Bight annas, subject to a maxi 
mum of fifty rupees 

Bombay 

Duty same as on a Bond subject to a maximum 
-of Twenty Rupees 
' U. P 

(a) Up to Rs 1000/ duty as on Bond 

(b) Above Rs 1000/ and up to Rs 5000/- — Seven 
* rupees eight annus 

(c) in any other case — Ten rupees 

C. P. 

(12) (a) Up to Rs 1000 /- same as Bond 

12 (b) In any other case — S°ven rupees, ei fiit annas. 

9 Bond 

Class Duty 

(A) where the *amount or valuel y- 

^'-secured does not exceed Rs 10, j iwo annas. 

(B) where it exceeds Rs 10 and does) „ 

not exceed Rs 50 , J * our a nnas. 
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^ Eight a 


Class Duty" 

(C) where it exceeds Rs 50 and 
does not exceed Rs 100 

(D) where it exceeds Rs 100 and) 

does not exceed Rs 200 j 0ne Rupee 

(E) where it exceeds Rs 200 and! One rupee 

does not exceed Rs 300 , / eight annas 

(F) where it exceeds Rs 300 »ndl m 

does not exceed Rs 400 / Two rupeeS 

(6) where it exceeds Rs 400 and I Two rupees 
does not exceed Rs 500 / eight annas 

(H) where it exceeds Rs 500 and) m. „„ nppq 

does not exceed Rs 600 J inree rup 

(I) where it exceeds Rs 600 and) Three rupees 

does not exceed Rs 700 / eight annas 

(J) where it exceeds Rs 700 and) ri , n p„ s 

does not exceed Ke 800 , } Fmr rupeE 

(K) where it exceeds Rs 800 and) Four rupees 

does not exceed Rs 900 / eight annas 

(L) where it exceeds Rs 900 and) T „n«es 

does not exceed Rs 1 000 J Five rup ® 6 

fa) and for every Rs 500 or part) Two rupees 
thereof in excess of Rs 1 000 / eight annas 

After Recent Changes by Local Acts 
Clans Assam Bengal Bombay C P Madras Punjab O P 
RAP RAPRAP RAP RAP B.AfHA,P 
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1 0. Bottomry Bond — The same duty as on Bond . 


Classes. 

(A) Up to Rs. 10 


(B) 

Over Rs. 

10 

and up 

to Rs. 

50/- 

(C) 

„ Rs. 

50 

.. 

„ Rs. 

100 

ID) 

Rs. 

100 


.. Rs 

200 

(E) 

Rs. 

200 


„ Rs. 

300 

(P) 

.. Rs. 

300 

.. 

„ Rs. 

400 

(G) 

„ Rs. 

400 

.. 

„ Rs. 

500 

(H) 

Rs. 

500 

„ „ 

„ Rs 

600 

(I) 

.. Rs. 

600 

.. 

Rs. 

700 

(J) 

.. Rs. 

700 

.. 

„ Rs. 

800 

<K) 

Rs. 

800 

.. 

.. Rs. 

900 

<L) 

„ Rs. 

900 

„ 

„ Rs. 

1000 


(M) and for every Rs. 500 part in excess of 
Rs. 1000. 


Recent Amendments by Local Act. 

Class Assam Bengal Bombay C P. \ Mad. Punj. 

A« in No. No As in As m 


(A) 3 

(B) 6 at 

(CJ n a 
(D) Re. 1 8 a 
•(E) Ks. 2 4 a 
<F) Rb 3/- 
(G) Rs. 3 12 a 
(H| Rs 4 8 a; 

(I) Rs. 5 4 a 

(J) Rs. 6/' 

<K) Rs. 6 12 a 

(L) Rs 7 8a 

(M) Rs. 3 12 ai 


Assam Change. Change. Beng. Beng. 



U. P. 
No. 

Change. 


Cancellation of Instrument — Rupees fie. 
Recent Changes by Local Acts, 

Assam. Bengal. Bombay. C. P. Madras. Punjab. U. P 
Rs 7-Sa8 Rs 7-8as No change No change Rs 7-8as Rs 7-8as Rs 7- 
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Certificate of sale (1) whe^ the purchase canev 
does not exceed R c 10/- — Tiro annas 

Change* by Local Acts, 

Jttam Bengal Bombay C P Madras Punjab O’ B 
3 as 3 Z.K- 4 as. 3 zs. 3 as. 3 as. 5 o chsr^- 

(2) where the purchase money exceeds Es 10/- 
but doe« not exceed R* 25/- duty 4 as. 

Changes in cl (2) by Local Acts. 

Attam Bengal Bombay <" P Madras Punjab tT B 
6 zs 6 a= 8 a* 6 as 6 as 6zs \o change 

(3) In any other case — The same duty as on a 
Conveyarce in all the Provinces 

Conveyance 


Class 

Duty 

(A) Where the amount or value - ! 
of the consideration does not exceed \ 
Rs 50 J 

* Eight annas 

(B) Where it exceeds Rs 50 butl 
does not exceed Rs 100 J 

Rupee I 

(C) Where it exceeds Rs 100 but \ 
does not exceed Rs 200 j 

► Rupees - 

(D) Where it exceeds Rs 200 but 1 
does not exceed Rs 300 / 

■ Rupees 3 

(E) Where it exceeds Rs 300 butl 
does not exceed Rs 400 / 

Rupees 4 

(F) Where it exceeds Rs 400 but 1 
docs not exceed Rs 500 ) 

Rupees 5 

(G) So on up to Rs 1 000 andl 
after that for every Rs 500 or part > 
thereof m exce««? of Rs 1 000 J 

Rupees 5 
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Changes by Local Acts. 

Class As"am Bengal Bombay C P Madras Punjab U. P. 
Rs as Rs as Rs as Rs as Rs as Rs as Rs as 

(A> 0 12 0 12 0 8 0 8 0 12 0 12 0 8 

(B) 18 18 10 10 18 18 10 

(C) 30 30 20 20 30 30 20 

(D) 48 48 48 48 48 48 38 

(£1 60 60 60 60 60 60 4 14 

(F) 78 78 78 78 78 78 64 

(G) 78 78 78 78 78 78 68 

12. Copy — (l) if the original was not chargeable 
with duty or with duty not exceeding Re 1 — Eiqht 
Annas. But duties in the following Provinces have 
been changed as follows — 

Assam Bengal. Bombay C P Madras Punjab. U P. 

12 as 12 as Re 1 8 as 12 as 12 as. 12 as 12 as 

(u) In any other case — One rupee 

Recent Local Changes in cl (ii) 

Assam Bengal. Bombay C P Madras Punjab U. P. 

Re l-8as Re 1 8as Rs 2 /- Re 1 8as Re 1 8as Re 1 8as Re 1 8as 

N. B. For exemptions seeStamp Act Sch I, No 24. 

13. Counterpart or duplicate — of any instrument 
chargeable with duty, and in respect of which pro- 
per duty has been paid — 

(a) If the duty with which the original instrument 
is chargeable does not exceed one Jrupee eight 
annas — The same duty ts payable as on the onqmal. 

(b) In any other case — One rupee. 

Recent Changes in cl. (b) by Local Acts. 

Assam Bengal. Bombay Madras Punjab / 

Re 1 8as Re 1 833 Ra2.0 Re 1. 83s Rel.83s‘ 
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Exemption — Counterpart of any any lease granted 
to a cultivator when such leas© is exempted from 
duty. 

14. Debenture-- (a) If by endowment or instru- 
ment of transfer — Duty like Bond 

(b) If by del iveiy - — Duty as on Conveyance 

15 Deed of gift — Duty like Conveyance. 

16 Divorce deed — One rupee But the duty 
in the following Provinces has been carged as follows — 
Assam Bengal Bombay C P Madras Punjab U p 
Rs 2 1 Ra 21 Rs 2/ No change Ra 2/ Rs 5/ R* 5/ 

17 Deed of Exchange of property — The same 
duly as on a conveyance foi a consideration equal to 
the value oj the property of the greatest value as set 
jorth m snch instrument 

18 Lease— including an under lease or sub 
lease and any agreement to let or sublet — 

(0) Where, bv such lease the rent is fixed and 
no premium is paid or delivered — 

(1) Where the lease to be for a term of less than 
one year — Duty same as on Bond for the whole amount 
payable or deliverable under such lease 

(n) Where the lease purports to be for a time 
of not less than one year but not more than three 
years — Duty same as on Bond for the amount or value 
oj the average annual rent reserved 

s (ul) Where the lease purports to be for a time 
m excess of three years — Duty same as on Conveyance 
for a consideration equal to the amount or value of 
the average annual rent reserved 
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(iv) Where the lease does not purport to be for 
any definite term — Duty same as on a Conveyance 
for a consideration equal to the amount or value 
of the average annual rent uhich would be paid 
or delivered for the first ten years if the lease 
continued so long 

(v) (a) Where the lease purports to be in per- 
petuity — Duty same as on a conveyance for a considera- 
tion equal to one fifth of the whole amount of rents 
•which will be paid or delivered in respect of the 
first fifty years of the lease 

(b) " here the lease is granted for a fine or premium 
or for money advanced and where no rent is 
reserved— the same duty as a conveyance for a const- 
deration equal to the amount or value of such fine or 
premium or advance as set forth m the lease. 

(c) Where the lease is granted for a fine or 
premium or for the money advanced in addition 
to rent reserved— duty same as on a Conveyance for > 
a consideration equal to the amount or value of 
such fine or premium or advance as set forth in 
the lease in addition to the duty which would have 
been payable for such lease if no fine or premium 
or advance had been paid or delivered Provided 
that in any case when agreement to lease is stamped 
with the advalorem stamp required for a lease and 
a lease in pursuance if such agreement is subse- 
quently executed— the duty on such lease shall not 
exceed Eight annas. 


Exceptions. 

(i) Lease cxcuted in Iba case of a cultivator, and for the 
purpose of a cultivation including a lease of trees, for the pro-" / ' 
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duction of food aDd drink, without the payment or delivery of any 
fine or premium, where a definite term is expressed, and such term 
does not exceed one year, or when the average annual rent 
reserved does not exceed one hundred rupees— 

(ii) Lease of fisheries granted under the Burma Fisher s (Act 
of VII of 1876) or the Upper Burma Land and Revenue Regulation 
II, 1889 


Assam. 


18 Lease, including an under lease or sub-lease 
and any agreement to let or sub-let — 

(a) Where by such lease the rent is fixed and no 
premium ts paid or delivered. 


(i) where the lease 
purports to be for a 
term of not less than 
one year , 


The same duty as on a 
Bottomry Bond for the 
whole amount payable or 
deliverable under such 
lease 


(«) where the lease 1 The same duty as on a 
purports to be for a f Bottomry Bond for the 
term of not less than J. amount or value of the 
one year but not more I average annual rent re- 
than fivB years , I served. 


(tit) where the lease "1 
purports to be for a j 
term in excess of 5 years y 
but not exceeding 10 I 
years. J 

(zu) where the lease*] 
purports to be for a 
term exceeding 10 years, 
but not exceeding 20 
years ; 


The same duty as on a 
Conveyance for a considera- 
tion equal to the amount 
or value of the average 
annual rent reserved 

Tbe same duty as on a 
Conveyance for a consi- 
deration equal to iictce the 
amount or value of the 
average annual rental 
served. 
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{«) when the leased The same duty as on a 
purports to be for a Conveyance for a consi- 
term exceeding 20 years deration equal to three 
but not exceeding 30 times the amount or value 
years , of annual rent reserved 

(vi) where the lease The same duty as on a 

is for a term exceeding Conveyance for a consi- 
30 years but not exceed- deration equal to four times 
mg 100 years , the amount or value of the 

average annual rent re- 
served 

(ut) where the lease The same duty as on a 

purports to be for a Conveyance for a consi- 
term exceeding 100 years deration equal, in the case 
or in perpetuity , of a lease granted solely 

for agricultural purposes, to 
one tenth* and in any other 
case to one sixth of the 
whole amount of rents 
which would be paid or 
delivered in respect of the 
first fifty years of the lease 
(vm) where the lease The same duty as on a 
does not purport to be I Conveyance for a consi- 
for any definite term , [. deration equal to three 

| times the amount or value 
of the average annual rent 
J which would be paid or 
delivered for the first ten 
vearsifthe lease continued 
so long 

(b) where the lease") The same duty as on a 
is granted for a fine or r Conveyance for a consi- 
premium, or for money I deration equal to the 
advanced and where no j amount or \alue of such 
rent is reserved , | fine or premium or advance 

J as set forth in the lease 

• In Madias one 
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The same duty as a 
Conveyance for a consi- 
deration equal to the 
amount or value of such 
fine or premium or advance 
as set forth m the lease, 
in addition to the duty 
which would have been 
payable on such lease if 
no fine or premium or ad- 
vanced had been paid or 
delivered 

Note — Provided that, in any case when an agreement to 
lease is stamped with the ad valorem stamp required for a lease, 
and a lease in pursuance of such agreement is subsequently execu 
eted, the duty on such lease shall not exceed Eight amas. 

Exemption. 

Lease executed in the case of a cultivator and for 
the purposes of cultivation (including a lease of trees 
for the production of food or drink) uithout the pay- 
ment or delivery of any fine or premium , when a 
definite term is expressed and such term does not 
exceed one year, or when the average annual rent 
reserved does not exceed one hundred rupees 
Amendment in Bengal. 

Same as in Assam. 

Bombay. 

No Amendment \ 1 e the original duties under 
the British India Stamp Act as set forth before at 
pages 632~634 ] 

Central Provinces 

No Amendment. 

Amendment in Madras. 

As in Assam (See foot-note at page 635 ) 


Or) where the lease 
is granted for a, fine or 
premium, or for money 
advanced in addition to 
Tent reserved 
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Amendment in Punjab 
Same as in Bengal 
Amendment in the United Provinces. 

Leases have been classified in TJ. P. on the 
same lines as in Assam Duty in both the provinces 
i<? the same for classes (in) to (via) , as for classes 
(j) and til) there is slight difference For duty for 
these two classes in U P read “Bond” in place of 
“Bottomry Bond” in the corresponding columns in 
the Assam Schedule 

19. Memorandum of Associotion of a Company — 

(a) If accompanied by Articles of Association 
under Section 37 of the Indian Companies Act. 
—Rupees fifteen 

Changes in cl. (a) by Local Acts. 

Assam Bengal Bombay C. P. Madras Punjab U P 
Rs 30/- Rs 30/- Rs 30/- Rs 30/- Rtf 30/- Rs 30/- Rs 30/- 

(b) if not so accompained — Rs 40/- 

Changes in cl (b) by Local Acts. 

Assam Benqal Bombay C. P. Madras Punjab U. P- 
Rs 80/- Rs 80/- Rs 80/- Ra 80/- Rs 80/- Rs 80/- Rs 80/- 
Mortgage deed — (a) when possession of the- 
property or any part of the property comprised in 
such deed is given by the mortgagor or agreed to 
be given — Duty same as on a Conveyance for a con- 
sideration equal to the amount secured by such bond 
(b) Where possession is not given or agreed t 
he given as aforesaid — Duty same as on Bond ex 0 
in Madras where duty payable on a Bottomry Bond 
charged f 
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Explanations to cl. (b) 

A mortgagor who gives to the mortgagee a Power of Attorney 
to collect rents or a lease of the mortgaged property or part 
thereof is deemed to give possession within the meaning of this 
articles, 

c (0 When a collateral or auxiliary or additional or substi- 
tuted security or by way of further assurance for the above men- 
tioned purpose, where the principal ox primary security is duly 
stamped For any sum secured not exceeding Rs 1000\ — Eight annas 

Changes in cl. c (i) by Local Acts. 

Assam. Bengal Bombay G P Madras Punjab U P 

12’as 12 as Rel/ Noohange 12 as 12 as 12 as 

c (n) and for every Re. 1000/- or part thereof secured 
in excess of Rs 1000/ — Eight annas. 

Assam. Bengal Bombay C P. Madras Punjab O P» 

12 as, 12 as. Re 1/ No change. 12 as 12 as 12 as 

Exemptions — (1) Instruments executed by 
persons taking advances under the Land Improve- 
ment Loan Act 1863 (ActiXIX of 1883) or the Agricul- 
turists’ Loans Act 1884 (Act XII of 1884) or by other 
sureties as security for the repayment of such 
advances 

(2) Letter of hypothecation accompanying a bill 
of exchange. 

20. Partition — Instrument of. The same duty 
Thi* «* iheLaw as on a Bond for the' amount of the 
>nall ihe Province* value of the separated share or shares 
of the property. 

N. B— *The largest share remaining after tho 
property is partitioned (or if there are two or more 
shares of equal value and not smaller than any of 
the other shares, then one of such equal shares) 
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shall be deemed to be that from which the other 
shares are separated 

Provided altvays that — 

(a) When an instrument of partition containing 
an agreement to divide property in severalty is exe- 
cuted and a partition is effected m pursuance of 
such agreement, the duty chargeable upon the 
instrument effecting such partition shall be reduced 
by the amount of duty paid in respect of the first 
instrument, but shall not be less than twelve annas , 
(&) Where land is held on Revenue Settlement 
for a period not exceeding thirty years, and paying 
the full assessment, the value for the purpose of 
duty shall be calculated at not more than five times 
the annual revenue , 

(c) Where a final order for effecting a partition 
passed by any Revenue Authority or Civil Court 
or an award by an arbitrator directing a partition 
is stamped with the stamp required for an mstru 
ment of part tion and an instrument of partition, 
in pursuance of such order or award, is subsequently 
executed the duty on such instrument shall not 
exceed eight annas [But 12as in Assam Bengal , 
Punjab, Madras and U P\ 

21 Partnership — (A) instrument of (o) when the 
capital of the Partnership does not exceed R« 500 — 
Two rupees itjlt annas But the duty has been 
changed in the Provinces as noted below — 

Ass Hen I Bom C P Mad Punj V P 

Rs 5 Rs 5 Rs 5 Nochange Rs 5 No change Rs 3 12as 

(6) In any other case — Ten rupees But the duty 
has been changed in the Provinces as noted below ; — 
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Ass Beni Bom C P Mad Punj 17 P 

Rs 20 Ra 20 Rs 20 No change Rs 20 No change No change 

(6) Dissolution of — Rs 5 (in some Provinces Rs 10) 
22 Power of attorney — when executed for the 
sole purpose of procuring the registration of one or 
more documents in relation to a single transaction or 
for admitting execution of one or more such do<u 
ments — Eight annas 

But the duty has been changed m the Provinces 
as noted below — 

Assam Bengal Bombay C P Madras Punjab U P 
12 as 12 as Re 1 12 as 12 as Re 1 No change 

(6) when required m suits or Proceeding under the 
Presidency Small Cause Courts Acts — Eight annas 

Changes by Local Acts 

Assam Bengal Bombay O P Madras Punjab U P 

Re 1/ Re 1/ Re 1/ 8 as Re 1/ Re 1/- 8 as 

(c) when authorising one person or more to act 
in a single transaction other than the case men 
tioned m clause (a)— One rupee 

Changes by Local Acts 

Assam Benpot Bombay C P Jlftjdras Punjab U P 

Re 1 8 Re 1 8 Rs 2/ Re 1 8 Re 1 8 Rs 2 8 No change 

(d) when authorising not more than five persons 

to act jointly and severally m more than one 

transaction or generally — Five rupees 

Changes by Local Acts. 

Assam Bengal Bombay C P Madras Punjab O P 

Rs 7/8as Rs 7/8as Rs 10/ Rs ?/8as Rs 7/8as Rs 10/ No change 

(e) when authorising more than five but not more 
than ten persons to act jointly and severally lfl 
more than one transaction or generally— Ten rupees 
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Changes by Local Acts. 

jlssam Bengal Bombay C P Madras Punjab V P 

Rs 15/ Rs 15/* Rs 20/ Rs 15/ Rs 15/ Rs 20/ No change 

(f) when given for consideration, and authorising 
the attorney to sell any immovable property— 
The same duty as on a Conveyance for the amount of 
consideration This is the law in all the Provinces 

(g) m any other case — One Rupee for each person 
authorised 

Changes by Local Acts 

Assam Bengal Bombay C P Madras Punjab U P 

Re 1 8 as Re 1 8 as Rs 2/ Re 1 8 as Re 1 8 as Rs 2/ No 

change 

for each person authorised 

23 Promissory note : — whenpayableondemand - 

(1) Up to Rs 250 One anna 

(2) Over Rs 250 up to Rs 1000 Two annas 

(3) In any other case Four annas 

jV B — When payable otherwise than on demand- 
duty as on Bill of Exchange (for which See Stamp 
ActSch I, No 13.) 

24 Reconveyance of Mortgaged 'l duty like Con* 
Property — l veyance in all 

(a) for consideration up to j the Provin- 

Rs 1000 J ces 

(b) in any other case — Ten rupees 

Changes in (b). 

Assam Bengal Bombay C P Madras Punjab U P 
Rs 15/ Rs 15/ No chance Rs 15/. Rs 15/ Rs 15/ Rs 15/* 
Release (a) if the amount or value of the claim 
does not exceed Rs 100 — The same duty as a Bond for v 
t>uch amount or value as set forth m the release. 
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Changes effected m different Provinces are as given 
below — 

Assam Bengal Bombay C P Madras Punjab U P 
No Ho No No As on Same No 

Change Change Change Change Bottomry as m Chango 
Bond Madras 

(b) any other case — Fiie Rupees The changes 
in different provinces are shewn below — 

Assam Bengal Bombay C P Madras Punjab tJ P 

Rb As Rs As Rs As Rs Ab Rs As Rs As Rs As 

78 78 10 0 78 78 78 78 

25 Security-Bond or Mortgage deed executed by 
way of security (a) if the amount secured does not 
exceed Rs 1000 — The same duty as for Bond, for the 
amount secured in all Provinces except in Madras 
where the duty is as that of a Bottomry bond 
(b) in any other case — Rupees Five only 

Changes in cl. (b) by Local Acts 

Assam Bengal Bombuy C P Madras Punjab U P 

Rs As Rs As Rs As Rs As Rs As Rs As Ns As. 

78 78 10 0 78 78 70 78 

N. B For exemptions — see under Art 57 of the 
Stamp Act Sch I 

2G Surrender of Lease — (a) Whon the duty with 
which the lease is chargeable — does not exceed Re 5 
The duty with which such lease m chargeable 
(b) in any other case — Five rupees 

Changes in cl (b) by Local Acts- 
Assam Bengal Bombay C P Madras Punjab V* P 

Rs As Rs As No No Rs As R« As. R*-A* 

78 78 Change Change 78 78 78 

Exemption — Surrender of lease, where such leas® 
ib exempted from duty. 
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27 Trust (A) Declaration of — not by a Will — The 
lame dut jas fora Bond for the sum equal to the amount 
or value of the property but not exceeding Rs 15 
In As«am Bengal Madras and the Punjab the duty 
is a* on a Bottomry Bond not exceeding Rs 22 Sas In 
U P the duty is chargeable as on a Bond but not 
exceeding Rs 22 8 as 

(B) Revocation of— not by a will — Duty like bond 
on property concerned — but not exceeding Rs 10 
In Assam Bengal Madras and the Punjab — duty is 
chargeable as on a Bottomry Bond but not exceeding 
Rs 15 In U P however the maximum duty is 
maintained but the duty charged is as on a Bond till 
the maximum is reached 

28 Vakil or Advocate— entry as — Rs 500 

Changes by Local Acts 

Assam Bengal Bombay C P Madras Punjab U P 

Rs Rs No No Rs Rs No 

750 750 Chang© Change 625 750 Change 

CHAPTER III. 

Registration 

Documents 

There are 3 classes of documents 

(1) Documents which must be registered (details 
given in section 17A of the Registration Act ) 

(2) Documents of which registration is optional 

(Documents described in section 18 A of the Regis f 
tration Act) f 
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(3) Documents exempted from Registration 
(Documents mentioned in section 90A of the Registra 
tion Act) 

The sections are not reproduced but should be 
referred to whenever necessary 

Note ~~Ja law Courts registered documents must be proved hie 
other ordinary documents Registration is -not evidence of execo 
tion See I L R 27 Ca] 903 

Time of Registration. 

A document should be registered within 4 months 
from the date of its execution The document, how 
ever, may be registered after that tune on payment of 
a fine not exceeding 10 times the registration fee (See 
sections 23 and 24 of the Indian Registration Act) 

N JB — A Will, however, may be registered at any 
time 

Place of Registration 

Documents relating to property are registered m 
the office of the Sub Registrar within whose jurisdic 
tion the whole or part of the property is situate (sec 
28) , other documents may be registered at any Sub 
Registration office The Registrar may register any 
document which might be registered at any office 
subordinate to him The District Registrar or the 
Registrar of a Presidency town may register any 
document on payment of the prescribed fee 

Registration at private residence j 

Documents are ordinarily registered at the Regis- 
tration Office , but m special cases, on payment of 
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fees and travelling expenses of the registering officer, 
thev may be registered at private residences. 

Effect of Registration. 

A. registered document operates from the day of its 
execution It is entitled to priority over a previous 
unregistered document, provided the person in whose 
favour the latter document is executed had no 
previous notice of the former. 

Note — A document registered bv an officer having no junsdic 
tion to register it is not effective Vide Jogtn v Bkootnath. 
LL R 29 Cal 654-6 C W N 856 

Effect of Non-registration. * 

If a document required by law to be registered is 
not registered, it is inadmissible in evidence as evi- 
dence of the transaction but may be used in evidence 
for collateral purposes See the case of Mugmram v 
Gin mulch Rot/, I L R 26 Cal.j334 

Invalid Registration 

If any fictitious property be included in a deed 
for conferring jurisdiction for registration, the deed 
becomes invalid , 41 Cal 972 P C But if the property 
be in existence, and the executant bonafide believed 
that he had title to the property, though in fact he 
might have none, the deed, on that ground alone, does 
not become invalid . 41A11 22. But where the execu- 
tant knew that he had no title to such land, , the deed 
becomes inoperative. 43 Mad 436 Read also 4 Pat. 

L J 432 

• It was held by their Lordships of the Privy Council in a j 
recent case reported in 31 C W N 125 that an agreement to sell* 
an immovable property was inoperative unless registered This 
is no longer the law after the parsing of Act II of 1927 1 } 
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Table of fees under the Indian Registration 

Act (Act 111 of 1877.) 

[ The fees vary m different Provinces I 

Ordinary fees as charged in Bengal. * 


I Fee 

Rs As P 

(1) When the value does not exceed 

Rs 50 0 8 0 

(2) When the value exceeds Rs 50 but 

does not exceed Rs 100 0 12 0 

(3) When the value exceeds Rs 100 but 

does not exceed Rs 250 1 0 0 

t4) When the value exceeds Rs 250 but 
does not exceed Rs 500 3 0 0 

(5) When the value exceeds Rs 500 but 
does not exceed Rs 1,000 4 0 0 

(6 When the value exceeds Rs 1,000, 
for every Rs 1 000 or part thereof in 
excess of Rs 1,000 2 0 0 

(7) For the Registration of General 
power of attorney 4 0 0 


(6) The consideration expressed in a document 
shall generally be taken to be its value for determm 
mg the Registration fee Whore no consideration 
Is expressed, the value of the property dealt with a* 
shown in the document shall be taken 

This rule applies in respect of (1) Conveyances 
(2) Bills of sale, (3) Deeds of gift or dower, (4) Deeds 

* In some Provinces charges are made as In Bengal but fn 
others charges are slightly different 
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of settlement, (5) Deeds of partition (6) Leases, 

(7) Deeds of mortgages or documents creating charges, 

(8) Bonds (9) Assignments of any interest secured 
by a bond or mortgage deed, (10) Policies of insu- 
rance, (11) Bills of exchange and promissory notes 

Value of document how calculated. 

The value of the right, title or interest affected 
by the document shall be (a) the considelatlon ex- 
pressed m document , and (i) for bonds and mortgages, 
the amount to be secured. 

If no consideration is stated in the document a 
fee of Rs 20 is charged 

Lease. 

n\ v ~ 1 Fee is payable on one 

0) For one year only . ) yeor . s 

(2) For over 1 year and"! Fee is payable on 

for less than 10 years , > average rental payable 

J during the period 

(3) For over ten years or) Feo is payable on 

in perpetuity or for an > twice the sum payable 
indefinite period , J as average rental. 

(4) If premium is paid for) Fee is payable on 

the lease and no rent is f premium paid. 

fixed , J 

(5) If premium is paid") Fee is payable on 
and rental is also fixed , l premium paid and also 

J on the average annual 
J rental payable 

In cases of Leases (Pottas) and counterpart of 
Leases (Kabuhats) the total fee charged shall not 
oxceed the fee chargeable on the lease. 

Receipt. 

For separate registration of the receipt of any 
payment in respect of any deed of sale, mortgag 
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or lease the fee is charged on the amount stated in 
such receipt but if the original document had been 
registered — the fee shall not exceed Rs 2 

Partition deed 

Fee is payable on the sum for which stamp is paid 

Depositing and receiving documents 

Fee 

Rs As P 

IV (a) For depositing a will under 


sealed cover 4 0 0 

(6) For opening the said sealed cover 4 0 0 

(c) Registration of a Will or an authority 

to adopt (open) or Revocation of Will 8 0 0 

(d) Withdrawing a sealed cover contain 

mg a Will 4 0 0 


N B —The fee for copy is charged in addition 
Decree 

V Registering certified copy of a 
decree 1 0 0 

Registering agreement for personal 
service 080 

Documents relating to properties situate in 
different jurisdictions 

Where a copy of a document has to bo sent to 
another office t e where tho documents relate to 
properties situate within jurisdiction of several offices 
extra fee is charged Copying fee docs not exceed 
Rs 10 and where memorandum of a document is sent 
the charge does not exceed Rs 10 
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Searching fees. 

For searching the index of a register for the 1st 
year, Re. 1 and for every other year 8 annas. 
Searching Register-books I, II, III, IV parts, Re. 1 
per book. The maximum fee for inspection of any 
number of registers m respect of any one entry or 
document is Rs. 10, and that for inspection of any 
number of registers m respect of any number of 
entries or documents is Rs 20 

Copying Charges. 

For copies m native character, 2 annas, and for 
copies m English character 4 annas, for every 100 
words 

Expedition Fees. 

If copy is required on the day of application 
expedition fee of Rs 2 for 2 pages of 300 words, and if 
more than 2 pages, 8 annas for every extra page, has 
to be paid 

Fees for registration before the Registrar. 

For registration of any document before a Registrar 
under section 30(1) of the Reg. Act, exh a fee equal 
to the Registration fee is charged, but such extra fee 
does not exceed Rs 10 

Registration in Calcutta. 

Where no portion of the property is situated in 
Calcutta, an extra fee of Rs 20 is charged over tb 
ordinary fees. 

Cost of registration at a private residence 

Charges — extra fee of Rs. 20 is charged^ 
travelling allowance of the registering officer. 
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N B- — If more than one person reside in the 
same place and register one document, one set of 
r costs is only charged 

Penalty for late regiatration. 

For registration under sections 24 or 34— if 
presented after 7 days — twice the ordinary fee , if 
after one month — 4 times the ordinary fee if after 
4 months — 10 times the ordinary fee (See section 
23 and 24 of the Reg Act ) 

AT 5— These include the ordinary fees 

Power of attorney* 

Special power of attorney (authentication or attes- 
tation) Rs 2 

General power of attorney (as above) — R b 4 

Extra copying fee. 

For documents of more than 2 pages of 300 words, 
extra charge is made for every additional page 
Penalty for unclaimed document. 

For unclaimed documents after 1 month front 
the date of registration— 8 annas per month or part 
thereof If a document remain 5 : unclaimed for more 
than one month after refusal of registration, fees as 
in case of unclaimed documents are charged but not 
exceeding Rs 10 

Costs of processes. 

Under section 37 of the Registration Act summons 
may be issued by the Registering officer — charge 
is same as for taking summons in Revenue Courts 
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CIVIL COURT PRACTICE & PROCEDURE. 
GLOSSARY 


COURT TERMS 


JUDICIAL INTERPRETATIONS 


Important Words 


Judgments of High Courts. 



GLOSSARY. 

Glossary of about 1000 woids used in pleadings and 
documents mth their appropriate meanings. 


ABAD ('“ffaffi) — Cultivation ; land brought under 
cultivation. 

ABADDHIYA (■=Tt^l5)— Mortgaged. 

ABIBHABAK Guardian. 

ABEABI (siN^tsI) — Excise or pertaining to the Excise 
department. 

Abwab ("srHsm)— Illegal cesses imposed by land- 
lords on their tenants (see sec. 74, B T. Act.) 
These are Dastur, Hajatana, Batta, Pausua 
Abwabs — 1 1 Cal. 175; 17 Cal. 726. 

ACHHI C 5 ^)— A manager appointed for protection 
of property , guardian of a minor ; executor 
appointed under a Will 

ACHAL-NAMA — Reference to arbitration. 

ACHHILA — A lame excuse 

ADAL 0*^*0 — Disobedience of order 'issued by a 
public servant towards Sadar Amlas. 

AD AY A Collection. 

Adhin — Under, appertaining to. 19 C. W. N. 

1211 

AHOWAL OsfteTM)— Condition ; state of things. 

AIAM ( ,J llt5»r) — Time. 

AIM A OsifiRl) — See 'Ayama' 

Ainda — Following ; next. 

AJUH AT. (^t5)- Grounds of appeal or review. ‘ / 

AKHAR (■sJt’Pi) — Quarrel, ill-feeling. . ,T 
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AKHER : Future 

AKHERI— End of anything — generally used to in- 
dicate the time of the year when accounts are 
closed m the Zaminder’s, office 
Aksar — Frequently , often 

AKU— Occurrence of an offence like theft, riot 
ing, etc 

AKUYAT — Wrongs deeds 
ALAG— Separate 
ALAHIDA — Separate 
ALAL— 'Uncertain 

ALI — A guardian of a minor or lunatic 
ALTAMGHA— Royal grants of rent free lands 
ALTAMMA— A perpetual grant of land 
AM— General, Common, ordinary 
AMAL — During the time of , admission , possession 
AMAL-NAMA — Written authority generally granted 
by landlords to tenants before execution of a 
regular lease. 1 B L R. A C 7 
AMANAT— Deposit 
AMDANI — Income , import 
AMIN — A Surveyor. 

AMALI — Agricultural year (see B T Act, sec 83, 
No 11) 

AM MUKTEAR — Person holding a power of attorney 
from another person. 

ANDAR — Inside, within, towards covered by, zenana 

e g sudder-andar ) 

ANJ AM— Settlement 
APOSH— Amicable settlement. 

Auat — B ig shop place of wholesale busine a s."~ 
Ref. in 20 W. R 146. 
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ARJI — Plaint or petition 
ARPAN-NAMA — Deed of gift 

Asal— P rincipal amount covered by a bond as 
distinguished from interest , original as distin- 
guished from copy. 

ASAL JAMA — The principal rent or revenue pay- 
able, as distinguished from cesses or taxes 
ASBaB— F urniture 

ASHAMI — An accused , a tenant , a debtor , a 
defendant 

ASIAT NAMA — Last will executed by a testator 
ASINA Illicit love 

Asram— A n asylum 

Assanna Band HU ('JU’Rl Next friend of a 
minor 

AWAJ (ALSO Ewaz) — Exchange 

AWAL — Land which is capable of yielding ex 
cellent crops 

AWALAT — Appurtenances, e q, building, trees 
etc , standing on the land, children 
Awhal — Condition, state of things 
AYAMA — Hereditary and transferable grants of 
land by Mogul Emperors to pious Muhammadans 
for religious purpose 
AYL H^n) — Embankment 

B. 

BABUD — On account of. 

BADI— Plaintiff 
BAFIAT— Safe 

BAOAT — Garden , land used for gardening. 

BaGICHA — A small garden. 
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Ben AMI — In the name of another Ref. 23 C. 
W N 321 

BeNamidar — A person in whose name property 
is held by another. 

Besijil — O ut of order 
BEWA — Helpless widow 

BE-WARIS — Intestate person , unclaimed property 
BHABI Future 

BHADRA8AN — Homestead 

BHAGARH 03t*Tfa) — Place for depositing the dead 
bodies of animals 

Bhai ACHARA Tenure held in common 

or partly m common or partly in severalty 
BHAOLI — Land for which a tenant pays rent 
in kind 

BHARATI— Land formed in river-bed by sand 
deposits (e q , Beel-bharati jam) 

BHARATIA ( ) — Temporary tenant, e. 0, of 

a house or homestead 
BHATA — Allowance 

BIGHA — Land measure 14,400 sq feet in area 
BlLAT-BAKI ( folte )— Unrealised sums on khata 

accounts in shops 
BILI KARA— To let 
BlL KUL — Wholesale 
BIMAR-JIM — As per details , through 
BIRTA— Grant 
BinODHl A— Disputed 

BlS\N BIRTA — Rent-free land granted by Hindu 
zeminder to pious Baishnabs 
Bishfn prit— G rant of rent-free land for purpose 
oi worship of Sn a and Bi'dmtt 
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BlTANG (frsO — Detailed account 
Bit ARIKH — Date by date 

BOIBALOAFA— Mortgage by conditional sale 
Boi HEBA — Sale of property obtained by gift 
Boi NAM A — Sale certificate 

BOISIDHA — Foreclosure by enforcing a mortgage 
BONKAR — Right of a tenant of cutting wood in 
jungle or wa«;te land , produce of’forest 
BORWAD— To do mischief , to be ruined 
BORKANDAJ — A zemindar s peon 

C 

CHHA-AIL — Petitioner , complainant 

CHACK BANDI — Divided into several plots 
CHACK MILL AN — Enclosed by buildings of equal 
height on all sides 

CHHAAM Partition of landed property. 

CHAHHRAM POttOm — A n under pottani lease 
CHAI LABI Innundation 

CHAKRA BRIDDHI (535^^0 — Compound interest 
CHAKRAN — Service tenure , land held by private 
servants or public officers in lieu of wages 
e q, chaukidan chakran lands 
CHALAN — Invoice , remittance , sending up an 
accused for taking trial , deposit form used in 
Court or Collectorate 

CHANI — A second trial retrial , review or 

revival 

CHARA (E$11 — Sand bank. 

CHAR — Land formed in the river bed , sand deposit * 
pasture land See Chur, 33 Cal 444 ■> 
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CHHAR OHITI (stsfsf!)— Pass , permit 

CHAR POTTRA — A deed of relinquishment 

CHASA — Cultivator 

CHATAK — Land measure 45 square feet in area 
CHAUDHURI — Headman in a village 
CHAUHADDI (Cbtafaif — Boundaries 
CHAUEI — A Civil Court station where there is no 
Sub'Divisional Magistrate 
CHAUKIDAR — \ village watchman 
CHAUKIDARI— Belonging to a chaukidar or village 
watchman Chaukidari tax — See 22 Cal 680. 
CHAUTH — A fourth part of standard assessment 
CHAWK (5^>— Part of a zemindan , . parcels of land 
included in one account 

CHUR — A sandy bank usually formed in tbo bed 
of a river Ref in 33 Cal 444 (see Wilson’* 

Glossary) 

CHUTKI — Remuneration paid up to a weigh man 
Small 

CHEOK-MURI (C6^^)— Counter foil book of rent 
receipts 

CHEPATTANI (CVf^O — A lease under a pattamdar 
CHHITA — A small portion 

CHITTA (f5&1) — Measurement paper giving details of 
survey of lands 
CHOLA— See “SOLA* 

CHOSTA— ' Tight , level 
ClIOTnA (CE1 9 1) — Rough, e q 
COT — See l, Kot ’ 

Cot kodala— S ee l, Kot lobala ” 

CORAK— See ‘KROAK * 
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D 

DABI— Claim 

DAEM (*ffOT -Second quality 
Dafa — I tem 

DAFA DAR — One who looks after a work ; the 
immediate head of Chowkidars of a Union 
DaftaR — R ecord , Office. 

DaFTARI — A. book-binder. 

DAFTAR KHANA — Record room. 

DAFA-WARI — Seriatim , one after another 

DAG — Plots marked at the lime of surveying lands 

DAID — Heirs 

DaKHAL — Possession 

DAKHALKAR (ifWrtt) — A person in possession 
DAKHALI Satta Ow*fl TS)— Occupancy right. 
DAKHIL— To file. 

DAKHILA -Rent receipt 

DAKHIL KHARIJ— To get name of a new tenant 
substituted in the place of the old in a Zeminder’s 
office , mutation 
DALADALI — Party feeling 
DALAL — Broker , a tout 
DALIL —Document. 

DALILDATA ('iRi s h 1 *1) — One who execute* a docu- 
ment 

DANGA Csftl) — High and dry land. 

DANPATTRA— Deed of gift 

DANRAH — Practice ; usage [ co?if, Bedara 

or irregular.! 

DAOWA Claim. 

DAR— Under ; value. /' 
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Dar I Jar dar (nfclh Tfa) — A lessee under an 

ijaradar 

Dari — R elating to present 
DarkHASTA — A pplication 
Dar mah — M onthly remuneration 
Dar MOKARARI — Under Mokaran lease 14 Cal 
108 

DaroBasat — Prom beginning to end includ 

mg everything c g Dai dbast Hakook 
Darobast HAKOOK 53^0— Every right op 

pertaining to a property— frequently used in con 
veyances 

DARPATTNI— An under tenure under a pattamdai 
Vide 9 C W N 96 , 32 Cal 169 
Darpattanidar— O ne who holds darpallam— Read 
7 C L J 23 (n) 

DastabEJ ORJtGls) — Document 
DASTAK — Warrant of arrest 
DastaKH AT— Signature 
Dast BAR DARI — Abandonment 

DasTORI Oral!)— Customary reward it is a kind of 
abwab 11 Cal 175 
DabL — L ease rule 

DASTUPAT— Small Pittance 18 W R 343 
D 1STURI— Remuneration commission 
D VUL — 'Lease rule 
Da\a (fftt) — Incumbrance 

Da*ER To file not yet disposed of 

pending 

DearvH — A n island formed in tho bed of a river 
bj alluvial deposits (Seo B T Act) 
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DeBVTTAR (OWW) — Property dedicated for due 
performance of worship of Hindu idols 
DENDAR — Judgment debtor a debtor 
DEN MoHAR (C*R — Dower money payable to 
a Muhammadan bride Recovery (OR “ 

35 Bom 386 

DESHACHAR— Custom usage 
DEWANI ADALAT — Civil Court 
DEWLIA~(Of Insolvent 

DHARAT (’P'tS) — Extra allowance 

DlARA — An island formed in the bed of (Wilson s 
Glossary) Ref in 33 Cal 444 
DlDARI— Land set apart for maintenance of a 
proprietor at the time property is transferred 
DlHl -A group of small villages 

DIHI DAR— One who holds a large number of 
dilus 

DOBARA (onm)— Over again Res judicata 
Do JAMI (OTl sift)— Land which yields two kinds of 
crops every year 
DOKAR — Repetition twice over 

DO SIMANA— Boundary line between two plots of 
lands 

DO TARFA — Contested between two parties 
DUEM JAMI (50TC — Second quality of land capable 

of yielding three fourths of the produce 

E 

EBBRA — Relinquishing right, declaring hostile e 
of a witness ^ 

EB NEA (<STR)— Son of 

EJAHAR — Evidence c 
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EJARA—'See “Ijara 1 
EJARADAR — See ‘Ijaradar ” 

EJLASH — Court , office 
EJMALI — See “ Jjmalt " 

EKaNDAJ— A form of chitta used in Zemindari 
shensta 

EKANDAJ JaRIP — A detailed survey of holding* 
under Zemindari 
ERJAl — Bringing together 

EKJaI CHALAN— Account of remittances made by 
muffasil officers to Zeimnder’s Sadar Kntchery. 
EK-KATTA — Conjointly 

EKraR— -C onfession , agreement * admission 
EKraR KAMA— Agreement . a deed of admission — 
Vide 17 Cal 291 
EKSA — In one way 
EKtaRPa — Ex parte. 

Ekun (^)— Total 

Elaka — J urisdiction 

ELAKADHIN — Under the jurisdiction 

EMab\T t^rr?rs) — Brick-built hou«e 

ENaM — S ec ‘ Inam 

Enamdar — S ee " Incxmdar ' 

ENTAZARI— Expectation, to depend upon 
ENTF-kAL—(<4ra*Ff»l)— Attachment; transfer .death 
ENT ZAM — Settlement, arrangement 
ERI — Embankment 
ESTAFA — Surrender 
Ehtaiiar— a notice, a proclamation 
Estad or Estak— F rom tho time 
EstaWa — — A greement for gradual increase of 
ent for land recently brought under cultivation 
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Ete l a — I nformation 
EisTIM RARI — See Istun tart 
ESTIM RAR DAR — See “ Istim »«r dar' 

EWAOJ — In lieu of in substitution for , exchange 
EztN NAMA— A Will 


F 

FAI8ALA — A decree passed by Civil Court a final 
adjudication a judgment. 

FAJIL — Deficit 

FARDDA— List a piece of paper 
FaRIADI— P laintiff or complainant 
Farkhat— D eed of relinquishment 
FAR MAN — An order Royal order 
FASLI— Produce of a year a Behari year com- 
mencing from July 

FATTOWA— Opinion of a Muhammadan judge, 1 az i, 
or headman For kazi — See Ref in 3 C W N 118 
etc under kazi 

FARAJ — Determination of right of inheritance of 
Muhammadan 

FERAR— One who has absconded 
FEREB — Forged , fraudulent , fraud 
FER PAR — Alteration Wilful mis statement of 

things, f i; of boundaries 

FiRlSTl — List table of contents of documents 

filed in Court 

FOUTA (C’Ffa)— Death , demise 

G 

Gada ( 5 tt?1)— Stack , rick, e q , rick of hay or straw 
GAFILI — Negligence 
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Gaibi — A nonymous 
Galad — D efect 

Gala GRAHA — A hanger on , a burden 
Gar — Not, e q , ‘gar kairoi ” 

Gar h 4.JIR — Absent 
Garh (■sfS)- — A ditch, trench 

GhaR-JaMai — A son-in law who lives in hts 
father in-law’s house 

GHaT — A ford , a landing place in tank or river 
Ref in 20 W. R 146 

GHaT-WALLI— ( S ee B T Act') holdings held m 
perpetuity at fixed rental for special seruces 
rendered by the grantee 
GHaT-TI Deficit 

GRaUNT (dt$)— -Trick 
GHER—Circumferenco , 

GHOYJ (<tf fa)— Cun e 
Go CHARAN— Pasture land 
GOL A— Granary 
GOLAM — Servant 
CGOLE-Dar— "W holecalo merchant 
GOMASTA — One who collects rent of a landlord -—For 
Power of gomasta — Read 1 WR 56, 3 Cal 557 
GOR (C’Tfa)— A gra\e 
GORASTHAJ« — A burial ground 

GOTRA ( C*TT5 )— Family classification amongst high 
ca*=te Hindus 

GOTRAJA-~Bclongmg to the same gotra 

Goy enda— A spy. 

Guam— A \i!!agc 
GltFPTAR— To arrest . arrest 
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Gri HASTHA — F amily a cultivator , one of the 

asrams according to Hindu law 
GUZASTA — Lump rental e, g I 

H 

HaJA — F ailure of crops due to innundation, e g 
rf^t-s^n i 

HAZAT — In abeyance ?W5^srl l 

HAZAT-ANA — A kind of illegal abwab formerly 
realised by landlord Vide -ll Cal 175 
HAK Real 

HAK DAR — The real owner ( a person ) entitled to 
any legal right 
Hakim— J udge 
HAKIAT — Title suit title 
HaK Safa — R ight of pre emption 
Hal (rt 3 ') — Current present 
HaLaf— O ath 

HAL BAKI— Arrears of recent year 
HaLOT — A village pathway 

Hal Sana — A Zemtnder s peon who calls tenants 
HaNA — B reach in an embankment caused by 
heavy flow of water 
HaOLAT ( T t r3 Tf3) — An unwritten loan 
HARA HARI — — Proportionate 
HASIL — To carry out , to reclaim to bring under 
cultivation 

HASIL Jami — R eclaimed land , land brought under'** 
cultivation 

Hasta-BUDH ( ) — Rent roll , account giv»r 

area and rent of land held by a tenant 
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HAT — Market place, where bazar is held on fixed dates. 
Ref. m 1 1 W.R. 400 ; 2 1 W. R. 8 i3 ; 35 Cal 82. 

HATCHITA — An account in which transactions be- 
tween parties (e p. goods or money delivered or 
paid by any party) are entered. 

Hawala — P ermanent right m land 

HEBA — Gift under the Mahommedan law Ref. in 
1 3 Bom. 264 

HEBA-NAMA— Deed of gift 

Herfer— Se( ferfar 

HlBA — Same as Heba 

Heba-BILEWAZ — A ssignment of property by a Mfthom* 
medan to his wife in lieu of dower ; 23 Mad 
70 Ref 10 C W. N. 706 ; 25 C. L. J. 286 

HINDUS— Who are-44 I C 405 ; 37 I C 780 

His AB— Accounts 

HIS SA— Share 

HOOR MOOT (*?$»£>)— Dignity , respectability. 

HOW-LAS — Permanent hereditary tenures in Bakcr- 
ganj 1 W R. 5 and 126. 

Hukum— O rders 


IAD dast — A memorandum ; a note 

IDDAT — The period during which a Mahommedan 
divorced wife cannot rc-mnrrv Ref. in 30 Bom 
537. 

IB.BRA (^31 ) — iter “Eb-bra." 

Ijara — Lease of an estate, tonuro or holding on 
definite terms as to payment of rent, etc. 

Ijara-DAR — A tenant who holds land under 
system 


(*<€ ttftnir) 
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IjMALI — J oint tenancy held m common 

INAM — Reward 

INAMDAR — Holder of ‘Inam 

I\SUFF — Di«pensing justice — hence Munsif means 
one who dispenses justice 

IRSAL — Remittance of money from one place 

to another 

°ISOM ( ^TT^)— -Name 

ISOM NOBISI — List of names , list of witnesses Jto 
be cited by a party 

ISTAHAR — A notice or a proclamation 
ISTAR— Prom the time 

ISTIM RARI ( )— Tenures granted m perpe 

tuity — 12 M I A 263 

ISTIH RAR dar — A person bolding rthmrnn tenures 
ISTOFA— Relinquishment of right eg of a tenant 

*CTT r -*^n r 

ITTLA —Report information 

IZA— Bringing forward in account 
IZAM-NAMA A Will 

J 

JABAN BANDI— evidence depositor 
JABANI — oral 

JABAR DOSTH — High-handed , oppressive 
JABDA — Confiscated punished total, e q 

fixed gross rental * 

JABEDA )— Usage , rough , day-book, e q n 

l 

JABEDA BAH I — Daily account book 
JABEDA JAMI — An enclosed piece of land. 
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Jabeda nakal — C ertified Copy * r 

JABETA («sk<i«l) — Usage , rule 

JZAB — Fixed 

JAEEJ — Legal 

JAHIR — To proclaim 

JAI — Detailed account 

JAI BAN DHAK — Simple mortgage 

JAI DAD — Property. 

JAIGIR — Grants of rent free lands by Mogal Emperors 
for meritorious services 
JAL — Forgery , forged 

JAL KAR — Income from water , fishing right — 1 C 
W N lxxxvi 
Jal SAJI— Counterfeit 

JAMA — Deposit , rontal or revenue fixed for a holding 
or an estate , income , bolding— 25 Cal 917. 
Jama BANDI— Assessment of rent 
JAMANAT— Security 

JAMA TUMARI (b^I — Ascertainment of rent in 

the presence of a tenant. 

J AMID ARI— Estate 
Jamin— S urety 

JAMIN NAM A (srfforgffi)— Deed executed by surety 
J ANAS A — Lady woman, inner portion of a house 
JANAB (sRfa)— Respected Sir 

JAMTAR < TO? )— Delivery on condition of return* 
ing the thing in caso of disapproval 
JaMCAR BAIII— Suspenso account booh 
Jaoja (erf S’!) — Wife 
Joajl (cf 5 r o)— Husband 
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JAOVAB— Reply 
Jaovtab DIHI— Explain 

J \RESH MAN ( ) — Amount payable as con- 

sideration 

Jari (df%) — ■' To execute 
Jarip — S ur\ey 

JarIPE'sHGI { ) — Payment in advance , a 

kind of lease 
JAROO— Wife 
J ARUR1 — U rgent 

J ATI ( t Tz )— Religious ascetic, Ref 18 C W N 59 
Disciples of jatr< are called Chelas Ref 18 C. 
W N 59 

Java (smt)— Details 

JERAH — Cross examination 

JERBAR— To ruin 

JHUNKI — Resposibihty 

JIMMA (fe*5l)~ Custody 

JOBDA (^t) — Punish , confiscate 

JOBDA Jama ( ) — fixed jama as recorded m 

Zeminderi cutchery 

JOG BAJASI (C'lT'WtB^I) — Collusive and fraudulent. 
JUNGLE BOORI — A kind of lease granted on favour- 
able terms m consideration of tenants clearing 
the jungle on the land 

JOTE— Tenure -21 C W N 188, 505; 8 C. W 
N 117 

JOTEDAR ( ) — One who holds a jama , a 

cultivator 
JOTH — Holding 
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JabeDA NAKAL— Certified Copy. I t 

JABETA (sftOFSt)— Usage ; rule. 

Jeab — F ixed. 

jAEEJ — Legal, 

JAHIR — To proclaim 
JAI — Detailed account. 

JAI-BAN-DHAK — Simple mortgage. 

JaI-daD — P roperty. 

JAIGIR— Grants of rent-free lands by Mogal Emperors 
for meritorious services 
JAL — Forgery , forged 

JAL KAR — Income from water; fislung right— 1 C 
W. N. lxxxvi. 

JaL-SaJI— C ounterfeit. 

JAMA — Deposit ; rental or revenue fixed for>a holding 
or an estate , income , holding — 25 Cal 917. 
Jama BANDI— -Assessment of rent. 

JaM AN AT — -Security 

JaMA-TUMARI Ascertainment of rent in 

tho presence of a tenant. 

JaMIDaRI— E state 
JaMIN— S urety 

jAMf.N-NA'tA (erf^RFI)— Deed executed by surety. 

JAN aaa — L ady, woman ; inner portion of » house. 
JaNAB Respected Sir 

Jankar ( s'PT? )— Dcli\ery on condition of return- 
ing the thing in case of disapproval. 
JankAR-BAHI — S u«penso account book. 

Jaoja — ' Wife. 

Joajk Husband. 
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JAOWAB— Reply 
JAOWAB PIHI — Explain 

JARESH MAN ( ) — Amount payable as con- 

sideration 

Jari — To execute 

JARIP — Survey 

JARIPESHGI ( ) — Payment m advance a 

kind of lease 
JAROO— Wife 
JARURI — U rge nt 

jATlC’tf®) — Religious ascetic. Ref 18 C W N 59 
Disciples of jatis are called Chelas Ref 18 C 
W N 59 

JAVA (si*)— Details 
JERAH— Cross examination 
JERBAR— To rum 
JHUNKI — Resposibility 
JIMMA (fsvl)— Custody 
JOBDA (s’Sf)— Punish confiscate 

JOBDA JAMA ( ) — fixed jama as recorded m 

Zeminden cutchery 

JOG SAJASI — Collusive and fraudulent 

JUNGLE BOORI — A kind of lease granted on favour- 
able terms in consideration of tenants clearing 
the jungle on the land 

JOTE— -Tenure — 21 C W N 188 , 505, 8 C W 
N 117 

JOTEPAR ( ) — One who holds a jama a 

cultivator 
JOTH — Holding 
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Joth BANDHAKI ( )— Usufructuary mort 

gagee 

JOTTRAHIN Insolvent 

JOUTH (d)«l) -See “ Ejmati ' 

JOUTH-KARBAR — Joint business 
JOUTOK — Dowery , preBent gift 

K 

K.ABACH- Rent receipt , Dakhila 
KaBIN NAMA HW— A deed by which a property 

is conveyed to a lady ( generally executed by a 
Mahome dan m favour of his wife for payment of 
dower money) 

KABUL (^l)— T o admit to confess 

KaBULIAT — Lease oxecuced by a tenant Ref in 15 

WR 1 70 

KAEM— To fix , fixed 

KAIMI — Means permanence regarding occupation but 
there may not bo fixity of rent— 19 C W N 
1129, 14C WN 916. 

KAEMI PATTA — Permanent lease 

KAFM MOKAM ( ) — Representative 

intorcst 

KAIDA — Control. 

KAIP10T — An explanation , striking out balance 
KA\ ESTIIAS — Are — Sudras 20 C W N 901 , 25 
C W N 6 9 

KAJl — A judge Sec Kasit Act XT l of tt>S0 R c ^ 

C W N 158. 20 C W N 113 
KamaT— A kind of land actually held by the ral>at 
KamrakH VT— Unfortunate 
Kasun (’fttp) — Law regulations m force 



CIVIL COURT PRACTICE. 


673 


Ka\’U\G 0 — A village surveyor who keeps accounts 
of land 

KAR\R — Condition , adjourned date of payment 
K \RJA — Debt , loan 

K VRJ ANCH -VGA ( ) — Form of address used in 

Bengali documents —means “To begin uith." 
KarKUV — A Zcminder's officer. 

Karpardaj — A gent 

KARS* ttf\o \thaye< / ttrsa ( ) — Slay or may 

not mean permanent and heritable interest 19 

C W N 1129. 

KART* — Head man of a Hindu family Ref 23 C. 
W N 700 

KSAHMINKALE At no time 

KAT As per, c g . “ .. frrl STCffi I 

K \TH \ ( ^lil) — Land measure equal to 720 square feet 

KaT-KANA — A kind of under-lease 

KAT KOBAKA, see “Kot-Lobala,” Read 25 C L J. 560. 

KAT-KANADAR One who holds Katkana” lease. 

KERHYA— Rent 

KETA — Plot , piece 

KHAID Ditch , alloy 

KHAI-KHALASI — Usufructuary mortgage by which the 
debt in ipaTt or whole is satisfied out of the 
income of the mortgaged property in possession 
of the mortgagee. 

KHAJANJI — Cashier, 

KHAJNA— Rent. 

KlIELAP ( ) — Default, e. g , “Kisti khelap.” 

False ; violation. 


43 
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JOTH BANDHAKI ( )— Usufructuary mort 

gagee 

JottraHIN (<W5ffa)— Insolvent 
JODTH «$\* \) - See “Ejmaii" 

JOUTH-KARBAR — Joint business 
JOUTOK — Dowery , present , gift 

K 

KABACH — Rent receipt , Dakhiln 
KABIN NAMA •Tfal^A deed by which a property 
is conveyed to a lady ( generally executed by* 
Mahomedan in favour of his wife for payment of 
dower money) 

KABUL Op^t)— ' T o admit , to confess 

KABUI IAT — Lease oxecuted by a tenant Ref « n * 

WR 170 

KAFM— To fix . fixed 

KAIMI — Means permanence regarding occupation b" 1 
there may not bo fixity of rent — 19 C W 
1129; 14 C W.N 916. 

KAFMI PATTA — Permanent lease 

KAFM MOKAM ( ) — Reprcscntati' * ,n 
interest 

K \ir> a — C ontrol 

KAIMOT — An explanation , striking out balance 
KA\ FSTHAS— Are— Sudra* 20 C W. N 901 2 

C W N 6 9 J 

KAJt— A judge See A'ori-c Act XU of ifiW Rcf 
C W N 158. 20 C W. N. 113 
KAMA r— A kind of land actually held bythoraiF 1 * 

K vMHAKII vt — U nfortunate 

Kanun — Law regulations in force 
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KHESA-RAT (C«fnTt)— Damage 

Khid moth — S ervice. 

Khil-J iiu — Fallow land which may be brought 
under cultivation. 

K.HOD 1C*! 7 ) — Personally 

KHOL \sa — R elease, abstract, clear e q, \kholasa 
/ii&ab — clear accounts 

KHONDA — Land on which robi crops are grown. 

KHORAKI — Diet money 

KHORID (’ifoo — Purchase 

KHORPOSH Maintenance granted by one 

to another 

KHOS— Sweet will. 

KHOfc KHARID— Purchase at private sale. 

Kuos KObala ( CTTTfal )— Deed of conveyance 
executed out of free will 

KHOS0M — Husband 

KHOSHRA — Draft , account paper prepared in Settle- 
ment Office See Rampim’s Bengal Tenancy Act, 
Appendix 

KHOSRHA BAHI — Day book 

KHOTIAN — Ledger book ; index book. 

KHOTOM— To give finality 

KHOD-KHAST <C*TFf (raiyat) — Raiyat holding land 

in the village in which he resides' ; cultivators 
who actually plough land appertaining to their 
holding 

KIIULA — Open , Mabammadan 
consent. 8 Mad 347 ; 8 M. 

KHUNT (’$7 )— Agree with ; 
account kept m landlord’s 
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KIKARA — Boundary; limit to find means, e. //. 

‘‘Pnpn ’rfiffl ft!!’ 

KlSMOTH — Part of a motija. 

Kist — Instalment. (Read IOC. \V. N. 201.) 

KISTIBANDI ( ) — Payablo according to fixed 

instalment* ; instalment bond. 

KlTA— Small plot of land 

KobALA — A conveyance. 

KOBUL — To admit ; to confess 

KABULlAT — Counterpart of a leaso 

KOR01IA — Accounts in Zomindor's office showing 
jamas held and amounts due from tenants in 
respect of their Jamas. 

KORFA — A raiyat within the meaning of tho Bcngd 
Tenancy Act It may include both raiyat and 
under-raiyat. 21 C. W. N 452 and 505 

KOSHBA— 1 Town. 

K03HBI — Prostitute. 

KOSOM— Solemn affirmation. 

K03UB — Guilt , offence , excuse. 

KOT — Terras , condition. 

KOT.koBaLa (^? C?RW) — Mortgage by condition*! 
sale. Read 25 C. L. J. 560. 

KOUT — Deed of admission. 

KOYaI.— O ne who measures paddy, 

K RO aK~ A ttachment. 

KBOAK.SAWAt.~An officer of Court kept in charge 
of property attached. 

KULACIIt-NAMA — ftnnJtes}) — Goncalogieal table. 

Kut (?*)•— Estimate. 
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L 

L\BEJAls — Almost out of life 
Lachar — S ee “ Naehar " 

LaDABI — S ee “Nadabi ” 

L^GAEDH — See * Nagnth ' 

LaGAR — C ontinuous 
LaIEK (JTtCffT) Fit 

LAIEK JAMI — Land fit for cultivation 

LABJA (*T3?) — Joined 

LAKHERAJ — Rent free land R e f 19 I C 

548 [La -No Kheraj=Rent So Lakheraj- 
Rent free ] See Regulation XIX of 1793 
LAKHERAj-DAR— One who holds rent fee land 
LALJAMI — First class paddy land 
LASH — Dead body 
LAT— Lot 

LAT-BANDI— Papers relating to auction sale generally 
held for default of revenue or rent 
Latkana — Affixed, e q , used in connection 

with service of processes or notice 
LAWA-JIMA Account papers of tenants, lands, etc, 
kept in a Zeminder s office 
LAWARISH — See ’’Beuartih 

LOPTA — Adjoining e g , — adjoining plot of land 

M 

MADAD-MASA — Allowance generally granted for pur- 
poses of maintenance royal grants 
MAF— Excuse f 

MAFFASIL — Interior as opposed to head quarters 
8W R 399 
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KlNARA — Boundary ; limit to find means, e. th 
“flRfti for 

KISMOTH — Part of a mauja. 

Kist — Instalment. (Read IOC. W. N. 201.) 
KlSTIBANDI ( ) — Payable according to 

instalments , instalment bond. 

KlTA — Small plot of land. 

JvOBALA— A conveyance. 

KOBUL— To admit ; to confess 
KaBULIAT — C ounterpart of a leaso. 

KOROHa — A ccounts in Zominder’s office showing 
jamas held and amounts due from tenants »n 
respect of their Jamas. 

KORFA — A raiyat within the meaning of the Bengal 
Tenancy Act It may include both raiyat 
under.raiyat. 21 C. W. N. 452 and 505 
KOSHBA— Town. 

KOSUBI— Prostitute. 

KOSOM — Solemn affirmation. 

KOSUR — Guilt ; offonco ; excuse. 

KOT— Tor.ms ; condition. 

KOT-KOBALa (*$ — Mortgage by conditional 

sale. Read 25 C, L. J. 560. 

KOUT— Deed of admission. 

KOVAL— -Ono who measures paddy, 

KROAK— Attachment. 

KroaK-Bawal— A n officer of Court kept in chare* 
of property attached. 

KuLaCUI-NAMA— — G enealogical tablo. 

KArc (W-EstlertU. 
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L. 

LABEJAN — Almost out of life 
LACHAR — See * Nachnr " 

LadaBI — S ee "Nadabi " 

LAGAEDH — See * Naqath ' 

Lag ar — C ontinuous 
Laiek (nor*?) Fit 

LAIEE Jam I ('IfCW — Land fit for culti\ ation. 

LABJ \ — Joined 

LAKHERAJ (irfOTlte)— Rent free land Ref 19 I C 
548 (La -No Kheraj=Rent So Lakheraj = 
Rent free ( See Regulation XIX of 1793. 
LAKHERAJ-DAR — One who holds rent-fee land 
LALJAMI — First class paddy land 
LASH — Dead body 
Lat — L ot 

LAT-BANDI— Papers relating to auction sale generally 
held for default of revenue or rent 
LATKANA Affixed, e <) , used in connection 

with service of processes or notice 
LAWA-JIMA- Account papers of tenants, lands, etc , 
kept in a Zeminder’s office 
LAWARISH— See ** Beuanih ‘ 

LOPTA — Adjoining <? g , — adjoining p’ot of land. 

M. 

MADAD-MASA — Allowance generally granted for pur- 
poses of maintenance , royal grants 
MAF— ■ Excuse 

MAFFASIL — Interior as opposed to head quarters n 
8 W. R. 399. 
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MAFFLES (*PT8pl) -An insolvent , a pauper. 
MUEF0SAL— Interior 

MUFFDSAL-JAMA— Gross rental (i (7„ exclusive of 
cesses, etc ) 

MAFICK — Alike , similar to , according to law. 
Mahal — A parcel or parcels of land separately 
assessed with land revenue 
Mahal TA — T rustoo of endowed property or 'Math 
See ReJ as to his powers — 22 C \V N 841 ; 25 
C. L J. 116 ; 28 C L J 476 
ClII LA — is disciple of a Mahantn 18 GW. N 59, 
41 Mad 124. 

MaiiabaT — C luster of villages or malmls 
MOHAR — Dower— Ref in 8 All 149 
Mahar UL-MUAJJAL — Prompt dower payable on 
demand by Mahammadan husband to wife— Ref 

ml All 506,483; 19 W R 315; 23 Mad 371 
MaHAI.-UL-MUW VJJAL— Deferred dower payaMo bf 
Mahammadan husband on demand by wife after 
dissolution of marriage Ref in 1 All '506, 483 
MAJUB \T — Grounds of objection, t g, fame a* 
"Ajuhat ' 

MaKRARI — S ee Mukorari , permanent lease This 
right escheats tojtho Crown on failuro of heir — 
1 Cal 191 

Mal — R evenue payable to tho Collector , goods 
MAI GU2AR— A person who pays land revenue for 
an estate 

Mai IK— Owner, may mean n raiyat or « tenure 
holder or even n proprietor— 52 I G 314 
Mai ikana — M oney payable to proprietors of * 
Zamintfan. It is not rent. 8 G L J 300 
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MalIKI-SaTTa (SlfaH ^)— Right of a proprietor. 

MaMLA — A suit , affair. 

MaMUL — L ong-standing custom or usage. 

MamQLI — O ld and prevalent. 

MANHANI Defamation. 

ManJUR— T o grant. 

Mari AT s) — Through , by the hand of. 

MaRHOCHA— A n illegal cess levied by Zaminders 
at the time of their tenant's marriage 

MASA HARA — Allowance payable every month. 

MASUL— Fare , tax , duties 

MATH (*$) — Monastary, See Ref 44 Mad 283 P C 

MaTHOT — \ hind of tax levied by Zaminders on 
their tenants , an illegal cess 

MATWALI— Manager of wakf property. A female 
cannot be Matwali where Matwali is required 
to do religious duties. 34 Cal. 118. 

MAURASI Right of occupancy which is 

heritable Same as Mirash which means inheri- 
tance by heritability. 27 C. W. N. 1037. 

MAURASI-MOKARARI PATTA — Permanent and heri- 
table lease granted by a landlord to his tenant. 

MAURASI-PATTA — Heritable lease granted by a 
landlord. 

MAUZA — Parcel of land bearing a separate name 
m the land-revenue records of a Collector. 

MEHANAT — Labour. 

MEHANAT-ANA — Remuneration. 

MEHERBANi — Mercy •, a friendly term. 

MELA (C^RI) — A place where market is periodically 
held Profit of mela is not rent Vide 11 W. 
N. 1053 
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MeraMAT— R epair 

MlAD (^Nt?) — Allowed period ; term of lease 5 Process 
fee 

MlADi-IJARA — Ijara for a fixed period 
MlADt-PATTA — Lease granted for a fixed term. 
MICHIL— Record. 

MIN AHA (friffO— Reduction. 

MtR ASH— Passing from generation to generation; 
hereditary, eg, same as ‘‘Mourasi ” Raiyati right 
may be Mironh right 27 C. L J. 298, 18 C. L. 
J. 334 

MlRASH PORTTO— Permanent ; heritable and trans- 
ferable 27 C W. N 1037. 

MOAJi— The sign used before figures indicating land 
measure ; total quantity of land. 

MOBLOG— Total 

MOBLOG BANDI — Acknowledgment of debt 

on adjustment of account 
MoBLOGAY — — Altogether 
MoDIUN — Judgment-debtor 

MofaT — F or nothing 
MohaFEJ — A record-keeper. 

MoHAJAN — A money-lender. 

MOHATRAN (3f5t3Tf^)— Land granted rent-free to 
no n-B rah mans. 

MoHOKUMA — S ub-division 

MOHA-MOHIMA — Form of respectful address 

used in Bengali documents means ‘'High in 
Dignity " 

MOHARER— Clerk. 

Mo J AHEM (CJltalspO— Claim ; objection. 
Mojkuri-Talhe— A subordinate taluk under a 
zemindari. 
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MOJURA — Abatement 

llOKAD-DAMA— Suit 
MOKAR-RAR (StOT3)— To appoint 
M OKA-M — House 

MOKA-RARI (See Makrari) (chWiH)) — Having a fixed 
rental which cannot be enhanced. 12 C W. N. 
175 ; 8C.L J. 525 
MORSEL — Client 

MO SHF- — Stopped suspended , excused. 

MOOD-DAT (3?^)— Fixed time 
MOONSHI — A «cnbe , a writer , a clerk. 

MORAl— Paddy granary 

MOOSAMA (^Rl) — Proportionate abatement ; abate- 
ment 

MOSTAFER— One who holds a lease. 

MOTALAK — Subordinate to 
MOUJA— Village See also “Mama.” 

MOURASI — Passing from generation to generation ; 
heritable 

MOURASI-PATTA — Patta granting heritable lease to- 
tenant, e g , J/oHra<« patta 

MOURAS-PAR — One who holds mourasi-lease — 7 C. L. 

J 284 

MUBARAT (3413'®) — A Mahomedan divorce by mutual 
consent of husband and wife — Bailie, 304 
MUCH-LEKA — Recongmzance. 

MUDAFATA (-pHvvS) — Former occupant usually used 
in rent receipts. 

MUDDAI (3*1 Jl^) — Plaintiff in a suit. 

MUDWALHA (3JTft*TC?) — Defendant / 

MUFFA8IL — Same as Mafasil. Ref. 8 W. R. 399 - 
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MERAMAT— Repair 

MlAD (fNTt) — Allowed period term of lease , Process 
fee 

MlADI IJARA — Ijara for a fixed period 
MlADI PATTA — Lease granted for a fixed term 
MlCHIL— Record 
MINAHA — Reduction 

MlRASH — Passing from generation to generation, 
hereditary e q same as ' Mourasi ’ Raiyati right 
may be Miranh right 27 C L J 298, 18 C L. 
J 334 

MlRASH PORTTO — Permanent , heritable and trans 

ferable 27 C W N 1037 

MOAJI — -The sign used before figures indicating land 
measure total quantity of land 
MOBLOG— Total 

MOBLOG BAtfDI Acknowledgment of debt 

on adjustment of account 
MOBLOGAY — — Altogether 
MODIUN — Judgment debtor 

MOFAT — For nothing 
MOHAFEJ— A record keeper 
MOHAJAN — A money lender 

MOHATRAN Land granted rent free to 

non Brahmans 
MOHOKUMA — Sub division 

MOHA MOHIMA — Form of respectful address 

used in Bengali documents means "High in 
Dignity 

MOHARER— Clerk 

Mojahem (Oiiajc^) — Claim , objection 
Mojkuri Taluk— A subordinate taluk under a 
zemindan 



civil corn practice 


o$i 


Hojuta — A batement 

MO Lad D O* \ — Smt 

MOE VP RAP (VT’n) — To appoint 

M OKAS' — Hoi-'e 

MOL K PAPI (See MakrarO <?•*'<') — Ha\ing a fixed 

rental which cannot be enhanced 12 C. W N 
175 , S C L J 525 


MOKKEL — Client 

MuECF — Stopped «u«pcnded excused 
MOOD DAT (x^) — Fixed tune 
MOONsHI — A. <cnbe a writer a clerk 
MORAI — Paddy granarr 

MOOSASrA 1^^)— -Proportionate abatement , abate, 
ment 

MOST afer— O ne who hold** a lease 
Motalak— S ubordinate to 
MOUJA — Village See also Matt -a 


MOURASI — "Passing from generation to generation , 
heritable 

MOURAM PATTA — Patta granting hontablo loaso to 
tenant t* g , Moura si patta 


MODRAB DAR — One who holds niourasi loaso— 1 7 C L 
J 284 

MUBARAT (^h-o) — A Mahomedan divorco by Vutual 
consent of husband and wife — Ballio 104* 
MUCH LEKA — Recongmzance j t 

MUDAFATA — Former occupant usimUjj „, 0( j 

in rent receipts 

MUDDAI Plaintiff in a suit 

MUDWALIIA (sjftfns)— Defendant m , 

MUFPA8IL — Same as Mafasil Ref 8 W 353 
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MUJ RAIN — Grant of rent free lands to Roy a l 

musicians 

MUKABILA — To confront \ 

MUKADDM — V lllage headman 
MUKTEAR-NAMA — Power of attorney 
MULTUBI — Adjournment 
Munafa — P rofit 

MUNSEF — Civil Judge (See the Bengal and Assam 
Civil Courts Act ) 

MUO aJJIL (^s -sifssm) — (Same as Mahar ul muajjal) 
deferred dower * e, that so much of dower money 
which is not payable by a Mabomedan to his 
wife at the time of marriage either by death or 
diyorce 

MUOJal — (Same as Mahar ul muajjal ) prompt 

dower payable by a Mahomedan husband to 
his wife on demand 
MUSABIDA— Draft 
MtJSAMA— To set off 

Mushaa — U ndivided share in property whether 
wo\ able or immovable ( See Mahomedan law ) 
Gift of a Mahomedan of a share in property 
26 Bom 577 

MUSTA GIRI — Cultivable , farming 
MUTFARRAKKA — — -Miscellaneous 
MlJTli — Same as Math Ref 44 Mad 283 P C 
MUTTA — Temporary contract of marriage amongst 
Mahomedans Ref 31 I C 657 

N 

NABALAG — A minor 

Nalis — C omplaint , a civil suit 
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NACHAR— Helpless 

NAEB — Officer m a zemindars Office superior in 
rank to a gomosta. 

N \GAD — Cash money 
Nagath fanrs)— Up to 

NaGDI — Z ammdar's peon 
NAJ AI RT^T?) — Deficit, cancelled 
XAJAR RE 1 !) — Premium , bonus , present (Vide 13 
W R 307) 

NAJARANA — Things presented 
Najar BANDI — Under sur\eillance 
NAJIP— Same as N \ZIR 

NAZIP — Officer of Court appointed for process service 
NAKOCH CTPP5)— To cancel 
NAKAL — Copy 
NA KAL-NABIS— Copyist 
NAKHERAJ — Same as ‘ Lakheraj 
Nam \njur— R eject 

NAMA JAIII — Registration of name, either in the 
landlord’s office or in the Coliectorate 
NAhKAR — Lands enjoyed by propnetor'under special 
grants from Government for his maintenance 
NasTAMI— W ickedness 
NATHI — Record 
NEG — Landlord's fee — 11 Cal 175 
NlJ JOT — Lands which are cultivated by a pro- 
prietor with his own plough or are reserved for 
his private use — Vide 8 C W N 751 »< 

NIKA — A form of Mahomed&n marriage. 

NIKAS (ft’FW) — Adjustment or rendering of accounts 
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NlKASI POTRA — Liability ascertained after nikas 
NIL AM — Auction 

NlLAM KHARIDDAR (feft Auction purchaser 

Nil AM HOWLA— See Howla 1 W R 5 
NlRIKH Rate of rent 

Nirikh BANDI — A table of rates 
Nish an dar— I dentifier 
NlSHAN DIHI f?f|)— Identification 
NlSHEDHANGGA ( )— Injunction term used 

in plaints while praying for perpetual or 
temporary injunction 
Nis KAR — Rent free 
Noba SINDA (sraPrct)— A scribe 
NOYA ABADI — Recently reclaimed land 
NUMBABI MOKADDOMA— Regular suit 
NUN KHALASI— Unreserved rent free land less than 
50 bighas m area 

o 

Oada ( 'SU'W )— Time fixed for payment of money 
due by a debtor 
OAJIB — Reasonable 
Oak KA The day of proceeding 

OALDA ('Q’lUf) — Son of 
OAPUS ('SHt’PT) — To return 
OARFAY ('STOP) — AIia« 

OsiLAT — Mesne profits 
OASIL — Realisation 
OCHIAT NAMA — ■‘Will 
Ojar ^95)— Plea 
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OJEB\D — Setting off 

Okalat \AM\ — See ‘ Vakalat nama ’ Ref 11 C 
L. J 28j 

OnDAP — I nside , Zenana 
OR wakii — A cquainted with 
OT BANDI— See * Ut-bandi, 

O&I Guardian , executor 

P 

PAY Ab TEE ( *nr*l) — Alluvial accretion to a land on 
river side 

PAIR -A Zaminder s peon who collects rent 
PAIKARI— A tenant who gives share of produce to 
the landlord Wholesale as opposed to retail e g , 
“*nt?PlT C1TO l 

PAI KASTA— A tenant who does not live in the ullage 
in which he cultivates land 
PAYKHAbT ( )— A raiyat who holds land in a 

village in which he does not permanently reside 
Pai maes (•mft’!)— Measurement 
Paitrick — Ancestral 

PAI-WAST — Accretion caused by alluvion 
PAKA — Permanent 

PAKA-KHATA — Permanent account book as opposed 
to khasra or rough account hook 
PANSERA — Harvest foe (abwab) — 11 Cal 175 
PATIT tjami) — Un-re claimed fallow land 
Patti— L ocality 

PAT T ANI-D ar — O ne who holds pattam lease. 
PATTAN— leasing out 

PARDA NA8IN — A lady who does not appear bofore 
the Public Ref. 22 C. W. N 147 and 197. 
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PARTAL (*fa>aT*0 — -Comparison of survey 
PARWANA — Process 

PATNI — For its meaning see Regulation VIII of 1890 
PATTA — A lease granted by landlord to tenant see 
Field s Digest page 3 Ref in 10 W R 410 
PATTA data— A lessor 
PATTA GRIHITA — A lessee 

PATTA SELAMT — Bonus paid by a tenant in consj 
deration of a lease granted to him by a landlord 
PATTI DARI — A tenure held by a number of persons 
for which each separately pays revenue through 
the sadar malguzar who represnts all the co 
sharers 

PATWARI — A village accountant who keeps accounts 
of lands and rent payable by tenants m a niauza 
Read sec 36 of Reg XII of 18 17 
PESR — To file to put up for orders 
PESHA — Occupation 
PESH ear— B ench clerk of a Court 
PETAW — Subordinate 

PHAL EAR — Rent payable by a tenant for fruits taken 
by him of gardens belonging to a landlord 
PITRIDATTA STRIDHAN ( )— Property ac 

quired by a female from or through father Ref 
12 C W N 924 

PlR OTTOR— Rent free land granted for the wor hip 
of a Mahammadan idol 
POKSHA BHUKTA To make a party 

Poli — D eposit on river bed 
POn FAJILI — Surplus sale proceeds 

PON— Principal money consideration 
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pROJA — A tenant — 21 C,W N 505 
Pro JAAILI — Letting out to tenant 
PROTI BADI — Defendant 

PROTI EAR — Relief which can be granted to a 
party 

PUTRA POUTRADI KRAMjE ( )— for ever, 

permanently from generation to generation 
23 C W N 866 , 20 C W N 182 

R 

Rad — Cancel 

Rafa (TF1) — Compromise 

Rafa nama — P etition of compromise 

RAHA— High way 

RAHAJANI— Rebbery in high way. 

Raha kharaCH — Travelling expenses 
RAI (3f9)— Judgment 

Raiyat — C ultivator of the soil , a tenant , a farmer 

21 Cal 129 

Raiyati jama- Holding of raiyat— 2 C L J 10 
RAJI— Willing 

RAJI NAMA — Deed of compromise , same a 5 * 
solenama * 

RAKAM— Kind 

RAO waj — C ustom , usage 

RasADI — G radually increasing Progressive, e g , 
Wf e tt£Rl I 
RASID — Receipt 
ItASUM — Court fees , duties 
Rehai — E xemption 
Res BATA — Bribe 
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REi>I (c^t) — Interest , enhancement 
REWA — An abstract of account giving income and ex- 
penditure and profits and losses in any bustness 
ROAJ ( C3T5' ) -Daily. Daily allowance paid to a 
labourer 

ROAJ GAR (CTJtW’ITT)— Income 
ROAJ UAMCHA — Diary , a daily account 
ROAK— Cash money , anger 
ROAKAB (C’Tt^'S) — Ledger book 
Rod Do jabab (T? Reply 
ROE ad AD (C’Tfa'TtW) -Award , report 
ROJA ( C^Tfvl )— Fasting ceremony amongst Maho 
medans 

ROEA-' Informal letter , a receipt 
ROKBA — Kind , share 
ROK Bor- Desire , wish 

Rose SOADH ( Ctt 5 ! )— Full acquittance , dia 

charge 

RUB KAR-I-Report , Intimation 
RAD Cancel 
RUJU— To file 
RUPEEYA — Rupee 

RYOT— Any tenant 2lC W. N 452 505 
S 

SABUT (3Jt^)— To prove by evidence 
SAD AR— Principal place 
Sadar FARDDA— Front page 

Sad AR. JaM A — Government revenue of property ” 
recorded in the Collectorate 
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SADAR-MALGUZAR — A malguzar who collects re- 
venue from different co-sharers and deposits the 
same in the Collectorate. 

SAF-BIKRAYA fattF — Out and out sale. 

SaF-KOBALA — Out and out conveyance 
Safina— Summon* to witness 
SaFI-NaMA — A netition of compromise. 

SaHARADA — Same as Simana or boundaries. 

SaIR — A kind of land revenue 
SajaSEE — C ollusive 

SAJOWAL— Officer who remains in charge of pro- 
perty attached by Court. 

SakIM — Destination, Address. 

Salami — B onus , premium — 13 W. R 307. 

Sali-ana— Y early 

SALi-JAMI— Paddy land 

SALIS— Arbitration 

SALISANA l ) — Arbitrator. 

SALIM — Relating to arbitration. 

SALISI-ROADAD Award made by 

arbitrators. 

SAL-TAMAMI NIKASHI JAMA-KQARCH f^Ft'Tt 

’PlB) — Zemindar’s account in which annual 
receipts and disbursements are entered. 

SAN — Year. 

SANBA8AN (*ws*w) — Year to year. Ref. in 10 W. R. 
410 

SANAD — Letter of appointment , a document by 
which grant of land is made 
SANAKTA (*w!< 3’') — Identification. 

SANAT t*Rf«) — For several years, e. g , Sanat Patit ' 
Jami land lying fallow for a long period 


44 
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Sant (Sftft)-— Second ; application for review or 
retrial. 

Sant-BICHAR — R eview of judgment. 

SANTAN ( 3 n?t*0 — A cliild male or female 21 C. W. 
N 854. 

SaoWal — Q uestion , interrogation. 

Sapinda — T erm of Hindu law One who offers Pinda 
or religious oblations to a departed soul along 
with others. Ref. 1 , 11 C. W. N 345 

SAPHINA — Summons to witnesses. 

SARA'BARAHA— To supply. 

SAR-HADDA— Boundaries 

SARJAMIN— Local 

SAR JAMIN-TADANTA— Local investigation. 

SARA.KALt— Area. 

SARA.KAT— Partnership. 

SARA-KHAT— Letter of authority to Amins. 

SARANJAM — Materials , preparations. 

SARASARI ( Summary, e g , JTJf’tfs 
summary trial. 

SARASARI MOKADDOMA— A suit which is tried in 
a summary way 

SARKAR — Government Zemindar 

SATHIK Definite 

SATTa Right. 

SATTYAPATH (^31*1$)—' Verification. 

SAW AL-J ARAB— Arguments including reply 

SARIK— Oo sharer 

SATTER LIKHAN 1%’R)— Record-of-nght's 

Saynasi (’HTI^)— A Brahmin ascetic * A Sudra cannot 
be a tianya*. Ref. 14C W.N 191 ; 18 C. W. 

N 59 1 
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Seb^ET (PTCTCO) — One who performs worship of an 
idol and looks after its properties Ref. 19 
C. W N. 260. 

Seem AN a — B oundaries 
SeLaMI— P remium , bonus 

Se-PATANI — A n under>tenure of subordinate nature 
generally transferable Vide 32 Cal 169 
Sha-BALAK— “A major 
Shahid— A witness 

SHAL1 — A land m which aman paddy is grown 
Shamil — A ttached to , included in 
SHARIK— A partner 
ShaS-MAHI — H alf yearly 

SHARA KATA (same as Sarakat)— Partnership , to 
act conjointly 
Shartta (*r<3) -Condition 
ShaWLa mi)— Advice 
SHAWLI — A kind of paddy measure 
SHEHA — An accountjin Zemindar’s office in which 
daily income and expenditure are shown An 
account in which daily collection of tenants is 
recorded 

SHERESTA— Office 

SHLRESTADAR — Chief ministerial officer of Court 
SHIKAMI TALUK -An estate paying revenue through 
a Zemindar to whose zemmdari the estate 
appertains 
SHIKAST — Diluvion 
SH IK ASTI — Land formed by diluvion 
SlIIKMl — A subordinate 

SOODAMAD — Old , long standing , prescriptive , 
SHOONANI— Hearing. _ L 
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SHUFFAA ( ^5? ) — Right of pre emption — 7 All 755 
799 

SlDHA Daily allowance 23 W R 447 11 

Cal 175 

SlJIL — Kept in order 

SIR- Proprietor s kbas land ( See the Bengal 
Tenancy Act ) 

SRADH ( )~Offering of oblations to a departed 
soul Ref 25 C W N 273 P C 
STHITIBAN ^o)— Settled raiyat 

STRIDHAN ( )- Property of a female This is 

divided into 2 classes — * jautookn and Ajnutula 
Ref 22 Cal 445 P C , 23 C W N 1038 
SUD BANDHAKI TAMASUK— ({(TOft UaufruO 

tuary mortgage 

SUKA (Wl)— Dry failure of crops for want of rain 
SULKA ( )— Consideration money — 23 C W N 

71 (notes) Duty payable 

T 

TAO (^F)— Up to 
TADBIR — To look after 
TAFAET — To separate 
TAFSHIL Schedule 

TaFtiP — D ifferent , successively 
TAG ad A — Demand 
TAHABIL— Cash in deposit 
TAHABTL DAB— Cashier 
TAHAKIEK — Enquiry 
TAHAMATI— A guilty person 
Tahasil — C ollection 
Taiiasil-DAR — C ollector of rent 
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TaHarI — F ee payable to a scribe 
TaID — A ssistant, pleader s clerk 
TAIDAD — Same as ‘Sanarf , \aluation. 

TaIVITi (Hf^TS)— A Zammder’s peon 

TAKAJA — Same as "tai/ada” Demand for payment. 

Takid — R eminder 

TaKMINa — A n account giving details of produce 
of any land 
Takrar — D ispute 
TAKSIM— Partition 
Taksir— G uilt 

Takrar: JAMA-KHARCHA— Double entry in an ac- 
count book , disputed entry 
TAL (5m)— Delay 

TAL-BAHAL— Putting off a thing on frivolous pretext. 

TALAB — Wages , to summon 

TALAB-BAKI — Overdue rent 

TALAB BAKI paper— Ref in 31 C L J 68 

Talabana — P rocess fee. 

TALAK — A form of Mahammadan divorce — Read 
12 Mad 63 2 All 71 

TalaK NAMA — A deed of Mahomedan divorce — 30 
Bom 537 

TALASTHA ('5*re) — Land on which a building stands. 
TALUK (same as taluq ) — A permanent under tenure; 
an estate — See Reg VIII of 1793 and 22 Cal 
214. 

TALUKDAR— Owner of a Taluk — See sec 17, Reg 
VIII of 1793 and 24 W. R 146 
TAMADI — Barred by limitation 
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SHUFFAA ( ) — Right of pre-emption — 7 All- 755, 

799. 

Sidha (fSpfl) — Daily allowance. 23' W. R. - 447 ; 11 
Cal. 175. 

SlJiL — Kept in order. 

SIR— Proprietor's khas land. ( See the Bengal 
Tenancy Act.) 

SRADH ( art* )- Offering of oblations to a departed 

soul. Ref. 25 C. W. N. 273 P. C. 

STHITIBAN 3tV3)— Settled raiyat. 

STRIDHan ( ffaR )— Property of a female. This is 
divided into 2 classes — jautooka and Ajautuka. 
Ref. 22 Cal. 445 P. C. ; 23 C. W. N. 1038. 
Sud-BANDHaki-tamasUK— ^^—U sufruc- 
tuary mortgage. 

Suka (*9Vl)— Dry ; failure of crops for want of rain. 
SULKA ( * 0 % )— Consideration money. — 23 C. W. N. 
71 (notes). Duty payable. 

' T. 

TAC (^P)— Up to. 

TadbIR — T o look after. 

TAFAET — To separate. 

TAFSHIL Schedule. 

TaFtip — D ifferent ; successively. 

Tag AD A — Demand. 

TahABIL— C ash in deposit. 

TAHABIL-DAR— Cashier. 

Tahakiek— E nquiry. 

TaHAMATI— A guilty person. 

Tahasil — C ollection. 

TahasIL-dar— C ollector of rent. 
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TAHARI-~Fee payable to a scribe. 

TaID — A ssistant , pleader’s clerk. 

TaidaD — S ame as 'Sanad , \aluation. 

TaIMTi (^5f=TS)— A Zammder’s peon 

TakaJA — S ame as “ taqaiia ”. Demand for payment 

TAKID — Hemmder 

TakMINA — A n account giving details of produce 
of any land 
Takrar— D ispute 
TaKSIM — P artition 
TaKSIR— G uilt 

TAKRARt JAMA-KHARCHA— Double entry in an ac- 
count book , disputed entry 
TAL (5t?r)— Delay 

Tal-bahal— P utting off a thing on frivolous pretext. 
TalaB— W ages , to summon 
TaLAB-BAKI — O verdue rent 
Talab baKI-paper— Ref in 31 C L J 68 
Talabana — P rocess fee. 

Talak — A form of Mahammadan divorce — Read 
12 Mad 63 2 All 71 

TaLAK-NAMA — A deed of Mahomedan divorce — 30 

Bom 537 

TALASTHA (^T?) — Land on which a building stands. 
TALUK (same as taluq ) — A permanent under tenure; 
an estate — See Reg VIII of 1793 and 22 Cal 
214. 

TALUKDAR—Owner of a Taluk — See sec 17, Reg. 

VIII of 1793 and 24 W. R. 146. 

TAMADI — Barred by limitation. 
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Shuffaa ( ) — Right of pre-emption — 7 All 755, 
799. 

SlDHA (f^Pfl) — Daily allowance. 23 W. R. 447 ; 11 
Cal. 175 

Sijil — K ept m order. 

SIR— Proprietor's khas land. ( See the Bengal 
Tenancy Act ) 

S RADII ( )— Offering of oblations to a departed 

soul Ref 25 C W. N. 273 P. C. 

STHITIBAN ^mrs)— Settled raiyat. 

STRIDHAN ( )— Property of a female This is 

divided into 2 classes — -jautooka and Jjauluha 

Ref. 22 Cal. 445 P. C. ; 23 C. W. N. 1038. 

SUD-BANDHAKI-TAMASUK— ^I^)— Usufruc- 
tuary mortgage. 

SUKA (^1)— Dry , failure of crops for want of rain 
SULKA ( ) — Consideration money.— '23 C. W. N 
71 (notes). Duty payable 

T. 

Tac 0®^)— Up to. 

Tadbir— T o look after. 

TAFAET — To separate 
TAFSHIL (^5^51)— Schedule 
TaPTIP — D ifferent ; successively. 

TAGADA — Demand. 

Tahabil— C ash in deposit. 

TahaBIL-dar — C ashier. 

T AH AKIEK— Enquiry. 

TahaMATI — A guilty person. 

Tahasil— C ollection 
Tahasil-DAR — C ollector of rent. 
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■* r H AKB AST A- NO KS A — Map prepared by Govern- 
ment at the time of Thabast Survey. Ref 21 
C W N. 2S1 

THIKA OR TICCA— In 24 Purgunahs temporary , it 
means not permanent 23 C W N 201 
TAIKA DAR— One who grants temporary lease , a 
contractor 

THOKA-Ac counts of tenants xna Zaminder’s office. 
TICCA— See Thika (23 C W N 201 ) 

TIP SAHI — Thumb impression signature by mark 
TOaK (CTt^) — A number of mouzas 
TOOK FARDDA V 1 ?)— Memo 

TOOMAR — Ascertaining of the amount due from a 
Gomniia by local enquiry in presence of tenants 
TOOMAR JAMA — Rent settled on the spot 
TUKIA RAKHA — To keep memo 
TUKRA JAMl— A email piece of land 

U 

TJCHHILA— See ' (idlin' 

Udbastu — L and adjacent to any homestead 
UKIL — A pleader , a priest who officiates at Mabam- 
madan marriages 
Umar— A ge 

U MED AR — A candidate for an employment 
UPA SATTA— Usufruct 
USUL (Svi)— See “Wastl 

•This is evidence of possession and title 15 C W It 706,20 0 
"W N 1028 It is presumed to be correct but it can be rebutted 
■21 C W N 291 For relative values of Survey and Thak maps 
Read 19 C W N 565 13 C L J 625 
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UtbaNDI — A. kind of tenure in Bengal for which the 
tenant pays rent according to land actually 
cultivated by him every year. (See the B T. Act). 

V. 

VAGARA — Place for depositing dead bodies of animals. 

VAKALAT-NAMA — Document appointing a pleader. It 
must be accepted in writing 20 C. W. N. 283. 

VANTI — Distillery. 

VAOALI ( ) — Land for which a tenant pays 
rent m kind. 

VARAH— Rent 

VARAT — Same as Barat — See 11 Cal. 221 ; 4 C. 
W N 3 

Varati — L and formed in river-bed by sand deposit. 

VARGADAR ( ) — Same as Bargadar — One who 

cultivates land and gives a share of the produce 
to the landlord — He may be a tenant or a 
labourer Ref. 23 C. W N. 614 ; 32 C. L. J. 37. 

Vata ('of'ol) — allowance 

W 

WAD A — Time for repayment 

WAGAIRA ('e5tf?rf)--And others. 

WAJIB— True. 

WaKF — D edication m perpetuity of specific property 
to charitable or religious purposes — In the opi- 
nion of the Calcutta High Court there can be no 
wakf of moveable property. IOC. W. N. 449. 

Waled — C hildren. 

W ap AS — Returning. 
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WASHIL — Payment realisation 
WASHILAT («3Tnt~T5) — Mesne profit® 

WASHIL BAKI— Amount due after crediting sums 
realised , account in which the sard is shown 
WARISH— Heir 


Y 

YAJMAN — Disciple of a priest 
YAJMAN.VRITTI— For this Read 59 I. C 271 

Z 

Zabda (^—Confiscated 
ZABETA— Rough e g f^lR | 

ZARPESGI- Advance 

ZAREPESQI LEASE— Read 10 C W N 351. 2 C 
W N 758 
ZAMINAT— Security 
ZALKAR — See Jalkar 
ZAMA — See Jama 

ZANKAR («rPF5) — Suspense account 
ZER — Brought forward account 

ZEMINDER — Proprietor of an estate paying revenue 
to Government 

ZIRAT- A field or farm actually cultivated 
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SUPPLEMENTARY PART. 
THE PROVINCIAL 

Small Cause Courts Act. 

CONTENTS. 

CHAPTER I. 

Preliminary 

Section 

1 Title, extent and commencement 

2 Repeal 

3 Savings 

4 Definition 


CHAPTER II. 

Constitution of Courts of Small Causes. 

5. Establishment of Courts of Small Causes 

6 Judge 

7 Appointment of times of sitting in certain 
•circumstances 

8. Additional Judges 

9 Suspension and removal of Judges. 

10 Power to require two Judges to sit at a Bench 

11 Decision in a case heard by a Bench. 

12 Registrar, 

13 Other ministerial officers. 

14 Duties of ministerial officers. t 
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CHAPTER III. 

Jurisdiction of Courts of Small Causes. 

15 Cognizance of suits by Courts of Small Causes. 

16 Exclusive Jurisdiction of Courts of Small 
Causes. 


CHAPTER IV. 

Practice and Procedure. 

17. Application of the Code of Civil Procedure 

18 Trial of suits by Registrar 

19. Admission, return and rejection of plaints by 
Registrar. 

20. Passing of decrees by Registrar on confession. 

21. Execution of decrees by Registrar. 

22. Adjournment of cases by chief ministerial 
officer. 

23. Return of plaints in suits involving questions 
of title 

24. Appeals from certain orders of Courts of 
Small Causes. 

25. Revision of decrees and orders of Courts of 
Small Causes 

26 [Repealed. I 

27. Finality of decrees and orders. 

CHAPTER V. 

Supplemental Provision*. 

28 Subordination of Courts of .Small Cau°e* 

29. Seat. 

30 Abolition of Courts of Small Causes. 
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31 Saving of power to appoint Judge of Court of 
Small Cau«es to other office 

32 Application of Act to Court 1 ? invested with 
jurisdiction of Court of Small Causes 

33 Application of Act and Code to Court so in 
vested as to two Courts 

34 Modification of Code as so applied 

35 Continuance of proceedings of abolished 
Courts 

36 Amendment of Indian Limitation Act 

37 Publication of certain order 

THE FIRST SCHEDULE— [Repealed ] 

THE SECOND SCHEDULE — Suit# excepted from 
the cognizance of a Court of Small Causes 


The Provincial Small Cause Courts Act 
Act No IX of 1887. 

An Act to consolidate and amend the law rotating 
to Courts of Small Causes established beyond the 
Presidency towns 

Whereas it is expedient to consolidate and amend 
the law relating to Courts of Small Causes established 
beyond the local limits for the time being of the 
ordinary original Civil Jurisdiction of the High Courts 
of Judicature at Fort William in Bengal and at Madras 
and Bombay, \t is hereby enacted as follows — 

CHAPTER I 

Preliminary 

_ . . 1 (i) This Act may be called tb 

commencement Provincial Small Cause Courts Act 
1887 
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(*) It extends to the whole of British India and 
(s) It shall come into force on the first day of 
July, 1887. 

NOTES 

For portions of C P Code applicable to S C Courts see Civil 
Procedure Code Order L 


2 (/) Repeal of Enactments 
Repealed by the Repealing and Amending Act 
1891 (XII of 1891) 

(j) All Courts constituted limits fixed, places ap 
pointed, appointments, declarations and rules made, 
jurisdiction and powers conferred, forms prescribed 
directions given and notifications published under 
Act, No XI of 1865 (an Act to consolidate and amend 
the law relating to Courts of Small Causes beyond the 
local limits of the ordinary oriqinal Civil Jurisdiction 
of the Hiyh Courts of Judicature), or under any enact 
ment repealed by that Act, shall, so far as may be 
be deemed to have been respectivly constituted 
fixed, appointed, made conferred, prescribed, given 
and published unddr this Act 

(3) Any enactment or document referring to Act 
No. XI of 1865 or to any enactment thereby repealed 
shall , so far as may be, bo construed to refer to this 
Act or to the corresponding portion thereof 
NOTES 

By this section 8 C Courts and Courts exercising SCO 
Powers existing on the dais the Act vras passed were rccognb* 
and maintained 

^ 3. Nothing in this Act shall be 

^‘ ns!L ' construed to affect — 
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(а) any proceedings before or after decree in 
any suit instituted before the commencement of this 
Act , or 

(б) the jurisdiction of a Magistrate under any 
law for the time being in force with respect to debts 
or other claims of a civil nature, or of Village 
Munsifs or Village Panchavats under the provisions 
of the Madras Code, or of Village Munsifs under the 
Dekhan Agriculturist's Relief Act, 1879 , or 

(c) any local law or any special law other than 
the Code of Civil Procedure 

NOTES 

(1) A Cantonment Magistrate may have concurrent power 
with a 8 C Court to try a auit 14 W R 428 

(2) For suits against soldiers se »3C W 1** 70 

Laws applicable to Small Cause Courts. 

(1) Laws ordinarily applicable in Civil Courts are applicable 
in 8 C Courts — 13 W R 148 

(2) Rules of Military Code are not applicable in 3 C Courts 
5 Bom. H C 99 

A Court of Small Causes cannot try suits unless 
it can take cognizance of the case against all de- 
fendants : — 

A Suit is not cognizable unless against all defendants — I L 
R 21 Bom 121 

4 In this Act, unless there is something repugnant 
in the subject or context, “Court of 
e mi ion Small Causes” means a Court of 
Small Causes constituted under this Act, and includes/ 
any person exercising jurisdiction under this Act m 
any such Court 

45 
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NOTES 

Civil Courts exercising S C. powers are to be considered as 
S C Courts for purposes of this Act 


CHAPTER II. 

Constitution of Courts of Small Causes. 

5 ( 1 ) The Local Government, with the previous 
Establishment of sanctlon of tho Governor General m 

Courts of Small Council, may, by order in writing 
c * u * e * establish a Court of Small Causes at 

any place within the territories under its administration 
beyond the local limits for the time being of the 
ordinary original civil jurisdiction of a High Court 
of Judicature established in a Presidency-town. 

(S) The local limits of the jurisdiction of the Court 
of Small Causes shall be such as the Local Govern- 
ment may define, and the Court may be held at «uch 
place or places within those limits as the Local 
Government may appoint * 

NOTES 

Clause (£) refers to touring S C Courts holding sittings at 
different placf s— e g (/) S C Courts of Howrah and Hugly (*) 
of Dacca and MuosiganJ etc 

6 (l) When a Court of Small Causes has been 

established, the Local Government 
shall, by order in writing, appoint a 
Judge of the Court 

(£’) The Judge may bo the Judge of one Court of 
Small Causes or of two or more such Courts, as the 
Local Government directs 

*As regards tranter of cases — a Court vested with S C C 
powers Ls same as an 8 C Court— 27 C L 1 4G1 
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NOTES. 

Clause (2)— Places of sittings are notified in Official Gazettes 
lor public Information. IVide clause (2) of sec 7] 

7 (/) A Judge who is the Judge of two or more 

such c Courts [may, with the sanc- 
of times P of «ttmg tion of the District Court, fix the 
in certain circums times at which he will sit in each of 
taDces the Courts of which he is Judge 

(2) Notice of the times shall be published in such 
manner aB the High Court from time to time directs 


NOTES 

An S C Court within a District is under the administrative 
control of the Judge of the District 

8 (I) The Local Government, with the previous 

santion of the Governor-General in 
Judge <,dlt, ° n * 1 Council, may, by order in writing, 
appoint an Additional Judge of a 
Court of Small Causes or of two or more such Courts 
(5?) The Additional Judge shall discharge such 
of the functions of the Judge of the Court or Courts 
as the Judge may assign to him, and in the discharge 
of those functions shall exercise the same power as 
the Judge 

(5) The Judge may withdraw from the Additional 
Judge any business pending before him 

(4) When the Judge is absent, the Additional 
Judge may discharge all or any of the functions of 
the Judge 

NOTES 


An additional Judge, so far as judicial work is concerned may 
he considered as subordinate to the permanent Judge though in 
fact he is not bo for any other purposes. 1 
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9 A Judge or Additional Judge of a Court 


Suspension and 
removal of Judge* 


of Small Causes may be suspended 
or removed from office by th8 Local 
Government 


NOTES 

As a rule an enquiry ia held before the Local Government 
makes any order under this section 

10 The Local Government, after consultation 


Power to re Wlfch ttie High Court, may, by order in 
quire two Judges writing, direct that two Judges of 
to lit as a Bench Courts of Small Causes, or a Judge 
and an Additional Judge of a Court of Small Causes, 
shall sit together for the trial of such class or classes 
of suits or applications cognizable by a Court of Small 
Causes as may be described in the order 


NOTES 

This section provides for formation of Benches for trying in* 
portant questions but it is rare in Mofussil 

11. {l) If two Judges, or a Judge and an Addi- 
DeciMon of Lonal Judge, sitting together under 
cate beard by a the last foregmng section, differ as 
Bench to a question of law or usage having 

the force of law, or in construing a document the 
construction of which may affect the merits, tbof 
shall draw up and refer, for the decision of the High 
Court, a statement of the facts of the case and of the 
point on which they differ in opinion, and tho pro- 
visions of Chapter XLVT of tho Code of Civil Pro- 
cedure shall apply to the reference 

(f?) If they differ on any matter other than a 
matter RpeciBod in sub section (f), the opinion of the 
Judge who is Bomor in respect of date of appointmon 
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as Judge of a Court of Small Causes or, if one of 
them is an Additional Judge, then the opinion of the 
Judge sitting with him, shall prevail 

(3) For the purposes of sub section (2), a Judge 
permanently appointed shall be deemed to be senior 
to an officiating Judge 

NOTES 

Procedure for Reference. 

See Order XLV1 of C P Code of 1908 
IFl hat the tetter of Reference should contain 
It should contain — 

U) the statements of facte of the case 
(2) the point of law referred 

f3) that the referring Court entertains reasonable doubt on 
the said pomt See I L R 30 Cal 458 , 

Reference to High Court. 

(1) An S C Court should not make any reference to H C 
unless it entertains reasonable doubts about the point— 14 W R 
248 

(2) A question of law raised in a suit or proceeding can be 
referred 11 W R 525 

43) Successor of a Judge cannot interfere with reference made 
by in his predecessor 7 W R 352 

N B — Reference to High Court should be made 
through District Court— 20 OWN 1110 

Usages having the force of law. 

For this see — 1 Cal 186 and 10 CaL 138 
12 (f) The Local Government may appoint to a 

Regiitrar Court of Small Causes an officer to 
be called the Registrar of the Court 
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is) Where a Registrar is appointed, he shall he 
the chief ministerial officer of the Court 

(5) The Local Goverment may by order in writing 
confer upon a Registrar, within the local limits of 
the jurisdiction of the Court, the jurisdiction of a 
Judge of a Court of Small Causes for the trial of 
suits of which the value does not exceed twenty 
rupees 

(4) The Registrar shall try such suits cognizable 
by him as the Judge, may, by general or special order, 
direct 

(5) A Registrar may be suspended or removed 
from office by the Local Government 

NOTES 

Registrar has to perform the double functions— e g (1) °t 11 
ministerial officer (2) of a Judge for some purposes Vtde tecttons 
JS to S3) 

COPY 

Who cannot sign a Copy. 

Clerk of S C Court cannot • gn — 3 W R S C C Ref 7 
13 Subject to any enactment for the time being 
in force and to any orders made by 
k° c »l Government in thi* behalf) 
the law or practice for the time being 
applicable to the appointment, punishment and trans- 
fer of ministerial officers of a Civil Court of the lowest 
grade competent to try on original suit of the value 
of five thousand rupees in that portion of the terri- 
tories administered by the Local Government in 
which a Court of Small Causes is established shall, so 
far as it can be made applicable, apply to the appoint 
menf, punishment and transfor of ministerial officer* 
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of the Court of Small Causes other than the Registrar, 
if any, of that Court 

NOTES 

Ministerial officers are under the administrative control of the 
Judge of the District The District Judge can punish ministerial 
officers (other than the Registrar) in cases of misconduct 

14 (l) The ministerial officers of a Court of Small 

Causes shall, in addition to any 
terSoffieeM*" 1 * duties mentioned m this Act, or in 
any other enactment for the time 
being in force, as duties which are or may be imposed 
on any of them, discharge such duties of a ministerial 
nature as the Judge directs 

(P) The High Court may make rules consistent 
w ith this Act, and with any other enactment for 
the time being in force, conferring and imposing on 
the ministerial officers of a Court of Small Causes 
such powers and duties as it thinks fit, and regulat- 
ing the mode in which powers and duties so conferred 
and imposed are to be exercised and performed 
NOTES 

Different High Courts have framed rules under this section 
Ordinarily ministerial officers have no power to do any judicial 
work In this respect their position Is same as that of ministerial 
officers of ordinary Civil Courts 

CHAPTER III. 

Jurisdiction of Courts of Small Causes. 

15 (1) A Court of Small Causes shall not take f 

Cognizance of cognizance of the suits specified in 
suits by Courts the second schedule as suits excepted 
of Small Causes f r0 m ^ cognizance of a Court 
of Small Causes. 
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(s) Whe*e a Registrar is appointed, he shall be 
the chief ministerial officer of the Court 

( 3 ) The Local Goverment may by order in writing 
confer upon a Registrar within the local limits of 
the jurisdiction of the Court, the jurisdiction of a 
J udge of a Court of Small Causes for the trial of 
suits of which the value does not exceed twenty 
rupees 

(4) The Registrar shall try such suits cognizable 
by him as the Judge, may, by general or special order, 
direct 

(5) A Registrar may be suspended or removed 
from office by the Local Government 

NOTES 

Registrar has to perform the double functions — e g (1) ®f 8 
ministerial officer (2) of a Judge for some purposes Vide sections 
IS to s°) 

COPY 

Who cannot sign a Copy. 

Clerk of S C Court cannot a gn— 3 W R 8 C C Ref 7 

13 Subject to any enactment for the time being 
m force and to any orders made by 
t«n° l tfftcerT ,m * kocal Government in this behalf) 

the law or practico for the time being 
applicable to the appointment, punishment and trans* 
fer of ministerial officers of a Civil Court of the lowest 
grade competent to try an original suit of the valu° 
of five thousand rupees in that portion of the terri- 
tories administered by the Local Government ‘ n 
which a Court of Small Causes is established shall, so 
far as it can be made applicable, apply to the appt> in * 
wvent, irtmisloTnent and transfer of rnnnsVcnal officers 
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of the Court of Small Causes other than the Registrar, 
if any, of that Court 

NOTES 

Ministerial officers are under the administrative control of the 
Judge of the District The District Judge can punish ministerial 
officers (other than the Registrar) in cases of misconduct 

14 ( 1 ) The ministerial officers of a Court of Small 

Causes shall, in addition to any 
duties mentioned in this Act, or in 
any other enactment for the time 
being in force, as duties which are or may be imposed 
on any of them, discharge such duties of a ministerial 
nature as the Judge directs 

( 2 ) The High Court may make rules consistent 
with this Act, and with any other enactment for 
the time being in force, conferring and imposing on 
the ministerial officers of a Court of Small Causes 
such powers and duties as it thinks fit, and regulat- 
ing the mode in which powers and duties so conferred 
and imposed are to be exercised and performed 
NOTES 

Different High Courts have framed rules under this section 
Ordinarily ministerial officers have no power to do any judicial 
work In this respect their position is same as that of ministerial 
officers of ordinary Civil Courts 

CHAPTER III. 

Jurisdiction of Courts of Small Causes. 

15 (1) A Court of Small Causes shall not take 

Cognizance of cognizance of the suits specified m 
suits by Courts the second schedule as suits excepted 
of Small Causes from the cognizance of a Court 
of Small Causes. i ‘ 
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(2) Subject to the exceptions specified in that 
Schedule and to the provisions of any enactment for 
the time being in force, all suits of a civil nature of 
which the value does not exceed five hundred rupees 
shall be cognizable by a Court of Small Causes 

(S) Subject as aforesaid, the Local Government 
may, by order m writing, direct that all suits of a 
Civil nature of which the value does not exceed one 
thousand rupees shall be cognizable by a Court of 
Small Causes mentioned in the orders 
NOTES 

Jurisdiction how determined 

(1) Value given in the plaint determines jurisdiction— I L R 
8 Bom 31 

(2) Objection to jurisdiction should not be given effect to 
if the parties have not been prejudiced Ordinarily the court 
must look to the valuation given in the plaint— I L R 21 Cal 
661=1 OWN 556 

PROVINCIAL S C COURTS CAN TRY 
FOLLOWING AMONGST OTHER SUITS 

1. Damage Suit* 

Formerly S C Courts could try damage suits for 
paddy taken, I L R 17 Cal 707, for injury done to 
a mill, against a Railway, 17 Cal 200, for injury done 
to a house etc. , but under tho present law [vide Sch 
II Art 35 (u)I an S C Court cannot try suits which 
involve criminal offences punishable under cbapt® r 
XVII of the Indian Penal Code 

An S C Court can try suits for damages for loss 
of insured article 28 Mad 213 
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Note — Exceptions S C Court cannot try damage suits — 

(1) for breach of contract of man age— I L R 15 Cal. 833 

(2) for obstruct ng water course— I L R 18 Mad 28 

(3) for maheions prosecution — I L R. 14 Bom 100 

II Suits regarding purchase money 

(1) A P • suit against D H fo* price of property sold at 
auction on the ground that J D had not saleable interest — 1 C W 
N 140 bnt see I L R 28 CaL 235 

(1) Private purchaser a suit against vendor lor Tefund of pur 
chase money if the vendor had no t tie to the land sold — 4 C W 
N 63 

III Suits for mesne profits 

Su ts for mesne profits— I L R 23 Cal 884 F B 

IV Suits for money due on adjustment of accounts. 

If the defendant agreed to pay a certain sum on adjustment of 
accounts otherwise not— I L R 21 Mad 366 A suit for recovery 
money over paid 2 AIL 671 

V For money taken by Police. 

Suit for money taken by Pol ce as stolen property after 
plaint rs acquittal — 1 C L J 355 9 C W N 495 

VI Suits for use and occupation 

8u ts for use and occupation of land based on contract — I L 
R 17 CaL 541 

VII. Suits for taxes 

Suits for Mun cipal taxes — I L R 23 Cal 835 

VIII Damage suits for trees cut. 

(Ordinary ) 

(1) Suit for damages for trees cut from plaintiff’s land could 
be formerly tried— even if defendant denied plaintiff s title to 
the land— 37 Bom 675 F D but now such cun are 
Vide Sch II Art 35 (li) Vide 21C ff N notes covu and 23 C 
W N exxxv 27 C L J 28 
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( Between Landlord and tenant ). 

(2) Suit for damages for trees cut and appropriated by & 
tenant from his holding — 5 C. L J. 413 followed in 13 G W. N. 
1025—11 C L J 98 Similar suit when trees cut in contravention 
of contract to the contrary between landlord and tenant— 26 Mad 
176 followed in 36 Cal 130 (These suits are even now triable by 
S. C. Court). Vide 19 C. W N 872 , 23 C W N 207 (notes) and 
2SOWN OXXXV 

(3) Suit by a tenant against landlord for damages for illegal 
realisation by the latter of a portion of the price of trees cut by 
the former , 4 All 19 

IX. Damage suits for wrongful acts in Execution 
Proceedings, 

Suit for damages against a decree-holder for wrongful acts 
done under cover of execution proceedings— 6 C L J. 527. 

X. (a) Suit for recovery of money illegally realised 
as Municipal Tax : 

Such suit lies in S C Court & S C. Court can hold that 
assessment was ultra tires —27 C L. J 379 

( b ) Suit for Barqa Produce. 

Suit for Barga Produce when the defendant acted as 0 
mere labourer or servant under plaintiff , 14 C. W. N. 629 , other- 
wise not 

XI, Suit for mesne Profits as damages in special case*- 

(1) Suit for mesne profits realisable under the terms of a 
Kobala—\2 0 W. N. 599. 

(2) By a mortgagor against a mortgagee In a redemption 
suit— 14 C W. N 1001— Seo 34 Cat. 636 

Note —When the plaintiff Is out of possession no suit He* f° r 
damages —See 18 Cal 31 ; 21 Cal. 244 . 17 C. W. N. 324 
Xil. Suit for refund of purchase-money by auction- 
purchaser — when lies and when not. 

Suit for refand of purchase money lies where the judgment- 
debtor had no saleable interest In the property— 1 C. V?. H 
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(Fid* Ho 11) but no suit lies in any Court if tha judgment.debtor 
is found to possess some interest in the property — 28 Cal 235 

XIII. Suit by a decree-holder against co-decree- 
holder for decree-money. 

Suit by a decree-holder against co.decree-holder for realisa- 
tion of his own share of the money realised by the latter; 7 AH 
896 See 18 W. R 104 

XIV. Damage suit by Shcbait for goats sacrificed. 

Suit for damages by a shebatt for unlawful taking away of 
goats sacrificed at the altar of a goddess — even if sAe&ait's title 
is disputed,— which may be incidentally decided — 15 C W N 666 

Miscellaneous Cases. 

A Court of Small Causes can try following suits. 

(1) A suit cognizable by a « ill age AIunstf—5 Mad 45 An S C. 
Court has concurrent jurisdiction m such cases, 13 Mad 145 

(2) Sutt on bond —for recovery of any interest due under its 
terms even if the bond be for amount exceeding jurisdiction of 
8 C Court, 2 Mad. 440. 2 Mad 469 

(3) For profits of land — even if questions of title or accunts 
are incidentally raised— 1 L R 21 Bom 248. 

(4) Suits not mentioned m the Schedule II 

Can different Causes of action be combined in an 
S. C. Court ? 

(4) Yea — if the total claltn is within the pecuniary jurisdiction 
of the S C Court 5 Mad 287 , 4 Mad 334 

Jurisdiction. 

Pecuniary— abandonment of a part of the claim to firing the tuit 
under S . C. C Juris diction 

A plaintiff can abandon a portion of claim and file suit in 5 C. 
Court. I L R 9 Cal 473 

Note —If suit is in part triable by S C Court, see 13 W p 
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Exaggerating claim for bringing the case within 
ordinary Jurisdiction— if allowable. 

This is not allowable— 10 B L R 193 See 3 C L J 143 . 1 C 
W N 556 

Splitting Cause of action. 

Not permissible — I L R 2 Bom 570 
Part payment— if denied by defdt — and if without 
such payment claim exceeds pecuniary 
Jurisdiction of S. C. Court. 

Fart payment to be enquired into by S 0 Court Such a suit Is 
triable by S C Court inspite of defendant s objection, 4 Bom O. 
<3 133 

Note— A suit not mentioned In Schedule II. Is triable by an 
S C Court See Sch II with notes 

Suits not Triable by S. C. Courts. 

(A) Rent and Damage suits 

(1) Kent tuib— for agricultural lands— see B T Act 

(2) Suit by an assignee of arrears of rent — I L R 27 CaL 827 
F B.=4 C W.N 357.19 C W N 453 

Note — Exception — A tenant can sue his landlord In B 0 
Court for recovery of excess rent realised— 4 0 W N 95 

(3) Suitfor rent of homestead land Is not triable In S C 
Court — (unless the Judge Is specially authorised to try each 
suits' — I L R 15 Cal page 174 See Notes on Schedule II 
clause 8 

(4) Suits for rent by grantor of forest npAfa— 19 C W N 415. 
Note. — Definition of rent fully dlsoussed in 19 C. W. N 415 

(5) Suit for recox erg of Darga produce where the defendant I* 
not a mere servant of the plaintiff but Is bis tenant 14 0 W 
N 629 

(6) For pries of share of crop when the tenant did not cult! 
the land (It b a rent ault)— 16 OWN 89 -Read 14 C. W 

N 6*9 
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(7) Suit lor damages for trees cut from plaintiff s land by 
outsider—* 23 C W N. notes ccvh and 27 C L J 28 ZOC W K 
216 (notes) !JC W K 647 

If S C Court usurps jurisdiction not vested in it— the remedy 
lies in Revision by High Court 27 C L J 594 

(B) Suits for contribution 

Such suit is not ordinarily congnizable by S C Court — I L R 
23 CaL 189 

Note — Suit by defendant for costs paid which was payable 
by himself along with others can be tried by an S C Court— I L 
R 15 Cal 713 

(C) Suits for maintenance. 

Such suits do not he in 8 C Courts even if the amount be a 
fixed one — I L R 15 CaL 164 

(D) Account suits. 

Such suits are not triable by S C Court— I L R 21 
Mad 366 

<E) 

For recovery of money taken by police as bribe,— formerly 
cognizable, vide 15 C L J 219, but not cognizable after the now 
amendment of 1914 See statement of objects and reasons and 
u de note to clause 35 (n) Sch II 

16 Save as expressly provided by this Act or by 

Exclunve junt* any ot her enactment for the time 
diction of Courts being in force, a suit cognizable by a 
of Small Cause* Court of Small Causes shall not be 
tried by any other Court having jurisdiction within 
the local limits of the jurisdiction of the Court of 
Small Causes by which the suit is triable 
NOTES 

(1) A suit is not cognizable by S C Court unless it 
cognizable by it as against all the defendants —I L R 
Bom 121 
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(2) Suit filed in the regular aide cannot be transferred to S 
C O file because Judge has been subsequently tested with S C 0 
power up to a higher value — I. L R 56 Mad 212 F. B referred to 
in 20 C L J 141 An S C C. suit valued at Rs 90 was transferred 
to the money file by a Munsif having powers up to Rs 50 , hla 
successor with 100 Rs S. C. C powers tries it as an S C C suit— 
High Court declined to Interfere 

(3) Question of jurisdiction can be decided by High Court in 
reference I L R 21 Cal 219 

(4) An officer cannot try suits up to a certain valuo under S C 
C procedure unless he had , hat potter up to that limit at the time 
of the tnstdut on of the suit or unless he is specially authorised 
in this behalf I L R 2C Mad 212 

(5) IlighOour interferes in revision if an S C Court exercises 

jurisdiction not te ted m*t — I L R 33 Mad 323 even if the 
objection to jurisdiction is taken for the first time in High Court 
«C L J 218 

(6) An S C C suit filed before an officer with SCO power* 
jCan be tried by an officer without B C C powers like a reg«l 3t 

suit 12 C \V N 167 

(7) If filed before an officer without S O C power— bn 
successor with S C C powers can try like a money suit 51 I 
C 967 

Transfer of S C C. suits to any other Court- 
procedure of trial in such Court. 

Under Section 21, Clauto 4 of tho Civil Procedure Code— ' Tb® 
Court trying any suit I transferred under that section ‘from a 
Court of Small Causes shall for tho purposes of »uch a suit be 
deemed to be a CouTt of Small Causes This rule appt es 
case* transferred from Courts vested with S C C power* 35 
Cal 677 

Note —No appeal u-ilf lie ajaimf the dtCxtton m any meh cote 
to trantferred and tned 
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CHAPTER IV. 

Practice and Procedure 

4 “The procedure prescribed in the Code of Civil 
Procedure, 1908, shall, save m so far as is otherwise 
provided by that Code or by this Act” * * * * 

be the procedure followed jn a Court of Small Causes 
in all 6uits cognizable by it and in all proceedings 
arising out of such suits 

Provided that an applicant for an order to set 
aside a decree passed etpnrte or for a review of 
judgment shall, at the time of presenting his applica- 
tion, either deposit in the Court the amount due from 
him under the decree or give security to the satisfac- 
tion of the Court for the performance of the decree or 
compliance with the judgment, as the Court may 
direct. 

(2) Where a person has become liable as surety 
under the proviso to 6ub-section (1), the security may 
be realized in manner provided by section 145 of 
the Code of Civil Proceedure (Act V. of 1908) t 

NOTES (A) 

(1) See Order L of the C P Code for the portions of C. P. Code 
applicable to S C C cases 

NB — For notes and rulings on the portions of 
C. P. Code applicable to S. C. Courts consult C. P. 
Code 


• This section has been amended by Act I of 1925. The said 
Act is given in the end 

t By the amended Act 1 of 1926. A Court of Prov. Small 
Causes cannot attach immovable property. 
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(A) Application for setting aside e*parte-decree 
in S. C Court. 

(o) The applicant at the time of filing the application must 
deposit the decretal amount or furnish security to the extent of 
the decretal amount— I L R 18 Cal 83 When such amount 
was not deposited with the application but the applicant sub- 
sequently [deposited the amout or furnished security within the 
limitation period (30 days under Art 164 8cb II Lifflltntion 
Act) the application was tried on the merits , 14 G W N 102. 
ILB 32 Cal 339»1C L J 43. 24 C W N 380 , 26 C t. J. 
315 , 43 Mad 379 No fresh deposit is needed if once the decretal 
amount is deposited in the executing Court 8 C W N 355 Er 
parte decree cannot be set aside if the deposit bo short 33 I C. 133 

(6) Same rule— even If expatte decreo is passed at an adjourned 
hearing 23 Cal 738 F B 

(c) Same rule also— In case of expxrte order under sec 47, C 
P C which aro considered as decrees— 3 0 L J 276 

(B) Review — Limitation. 

Application for rovlow can be presented within 15 days — r*de 
article 161, Scb 11 of the Limitation Act 

(C) Restoration of S. C. case* dismissed for default* 

Plaintiff is not required to furnish security or deposit decretal 
sum for filing an application for setting asido an order of dismissed 
— 2 C VV N 693 23 0 L J. U7 

(D) Attachment. 

When an 8 C Court cannot attach debt outside jurisdiction - ” 

I L 12 6 All 243 

(£) Award. 

An award can be filed in 3 C Court— I. L R 3 Bom 219 

(F) Re-trials and Reviews. 

tie trial by onolAer Judge 

Successor of a Judge can order new trial of a case tried by 
hU predecessor —I L. R 6 Cal 236. Peo also Judgment 
Fletcher and Ncwbould JJ 21 C W. h 160 notes 
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Note — For grounds of new trial — c g , fraud, discovery of new 
evidence, date of hearing not known etc —read 17 W. R 48 . 

19 W R 130, 18 W R 454 2 Bom 67 and 10 C W. N 286 , but 
miscalculation of time is no ground — 1 All. 250 

(G) Review by another Judge, 

Can be made I L R 13 Had. 178 

(H) How much of decree to be set aside at 
ordering new trial 

Part (as against the applicant* or whole of decree as against 
all defendants including those who do not apply for new trial 
may be set aside 15 W R 371 

(I) Is fraudulent confession of judgment — a ground 
For new trial ? 

Yes —17 W R 48 See 3 C L J 158 

(J) Mistake of date— 'if ground for new trial. 

May be —18 W R 454 Negligence of pleader’s clerk tc 
inform the date may be good ground 2 Bora 67 

(K) Can a defendant who entered appearance 
but could not attend at the trial apply 
for new trial ? 

Yes — I L R 4 Cal 318, see also 23 Cal 738 F. B 

(L) Deposit of decretal money and costs — for 
new trial 

tl) This should be done uith the application. 14 W R. 42 

(2) Even if the decree allows payment by instalments 5 Bom 
A C 70 

(3) Plaintiff- — not to deposit coats when applying for a new 
trial, 18 W K 416 

(4) Deposit ts a condition precedent— Applicant must cither 

deposit decretal amount or furnish security I L R. 18 Cal. 83 , 
14 C W N 102 f 

(5) See I L R 32 Cal 339 referred to in (A). i 

46 
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18. (1) Suits cognizable by the Registrar under 

Trials of suits section 12, sub-sectioni (3) and (4), 
by Registrar Bhalt bo tried by him, and decrees 

passed therein shall be executed by him, in like 
manner in all respects as the Judge might try the 
suits, and execute the decrees respectively. 

(2) The Judge may transfer to his own file, or 
to that of the Additional Judge, if any Additional 
Judge has been appointed, any suit or other procee- 
ding pending on the file of the Registrar 
NOTES 

Registrars of Provincial Small Cause Courts can ordinarily 
try contested suits up to the Taluc of R« 20 In special cs^ 4 
powers of Registrar may be Increased up to a higher pecuniary 
limit 

1 9 (l) Where the Judgo of a Court of Small 

» , ... Causes is absent, and Additional 

Admission re- ’ , , 

turn snd rejection Judgo has not been appointed or, 
°f»tr*r ,nt * by ** having bocn appointed is also absent. 
g the Registrar may admit o plaint or 

return or reject a plaint for any reason for which 
the Judge might return or reject it 

(2) The Judgo may, of his own motion or on 
the application of a party, return or reject a plaint 
which has been admitted by the Registrar, or admit 
a plaint which has been returned or rejected 

by him 

Provided that, where a party applies for the 
return or rejection or the admission of a plaint under 
this sub-section and his application l« not made at 
tho first sitting of the Judgo after the day on which 
the Registrar admitted, or returned or rejected 
the piamt, the Judgo shall dl«mi**s the application 
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unless the applicant satisfies him that thdre was 
sufficient cause for not making the application at 
that sitting 

NOTES 

(1) A plaint may be rejected on the grounds stated in Order VII, 
Rule 11 

(2) b C Court cannrt reject a plaint after it has been 
registered— I L H 8 Cal 192. See contra I L R 12 All 553 

(3) If deficit court fee >s called for by the Court--the date of 
presentation of the plamt should be considered as the date of insti* 
tut ion — I L R 19 Cal 780 see also 4 C W N 818*. 

(4) The first sitting means the first day on which the Judge 
sits for the first time after the Registrars order— 7 T C 578 

Note— The plamt may be rejected on other good grounds not 
stated m the C P Code — I L R 13 Cal 189 

20 (l) If before the date appointed for the 

hearing of a suit, the defendant or 

Paoing of de his agent duly authorised in that 
creei by Regi.trar ° _ 

on confession behalf appears before the Registrar 

and admits the plaintiff’s claim, the 
Registrar may, if the Judge is absent, and an 
Additional Judge has not been appointed or having 
been appointed, is also absent, pass against the 
defendant, upon the admission, a decree which shall 
have the same effect a9 a decree passed by the Judge 

(!?) Where a decree has been passed by the 
Registrar under sub section (i) the Judge may grant 
an application for review of judgment, and re-hear 
the suit on the same conditions, on the same 
grounds and in the same manner as if the decree 
had been passed by himself 

•If a suit is dismissed for non payment of Court fees— the Court 
cannot attach properties of the defendant for realisation of costs 
of Court fees due — 46 Cal 520 
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NOTES 

A judgment or confession may be set aside as aa ex varle 
decree if there was fraud or false personation — 17 W R 48 for 
principle see 3 c L J 158 

21 (/) If the Judge is absent, and an Additional 

Execution of de- Judge has not been appointed or, 
cree* by Registrar having been appointed, is also at 
sent, the Registrar may subject to any instructions 
which he may have received from the Judge or, 
with respect to decrees or orders made by an 
Additional Judge, from the Additional Judge, m&ke 
any orders in respect of applications for the 
execution of decrees and orders made by the Court 
of which he is Registrar, or sent to that Court for 
execution, which the Judge might make under 
this Act 

( 2 ) The Judge, in the case of any decree or 
order with respect to the execution of which the 
Registrar has made an order under sub section (/) 
or the Additional Judge, in the case of any such 
decree or order which has been made by him*®)* 
and with respect to which proceedings ha\e not 
been taken by the Judge under this sub section 
may of his own motion, or on application made by 
a party within fifteen days from the date of the 
order of the Registrar or of the execution of any 
process issued in pursuance of that order, re\er‘C 
or modify the order 

(3) The period of fifteen days metioned in *ut> 
section (2) shall be computed in accordance with 
the provisions of the Indian Limitation Act (Act 
XV of 1877) as though the application of the party 
were an application for review of judgment 
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NOTES. 

11) For the contents of an application for execution see C P. 
Code Order 21, Rule 11 

(2) S. C Court cannot attach immovable property Tide Act 
I of 1926 

S. C. Court has jurisdiction to do the following 
in execution. 

(1) Can execute decree beyond jurisdiction by following 
procedure laid down in C P Code — 16 W R 227 

(2) Can sell undivided share in movable property — 5 Mad 
275 Can attach mortgago decree —41 1 C 252 

<3) Can attach salary— I L R 6 All 213 • 

N B — As a rule S C Courts can attach and sell 
movable properties m execution 

Transfer of execution proceeding from. S, C« Court 
to another Court 

U) Execution proceedings can be transferred to any Civil 
Court for attachment and sale of landed property I L R 7 
Mad 592 

(2) Can be transferred to the Court a General Jurisdiction I L 

R AIL 624 (In this connection see Sec 33 and notes^thereunder ) 
22 When the Judge of a Court of Small Causes is 
,, _ . . absent and an Additional Judge has 

Adjournment of 

cate* by chief not been appointed or, having been 
Mimttenal officer appointed, is also absent, the 
Registrar or other chief ministerial officer of the 
Court may exercise from time to time the power 
which the Court possesses of adjourning the hearing 
of any suit or other proceeding, and fix a day for 
the further hearing thereof 

NOTES 

But a chief ministerial officer cannot pass any judicial order 
H» can simply pass orders adjourning cases 
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23. (1) Notwithstanding anything in the fore* 
Return .f pUinU g»™B portion of this Act. when the 
»n sun* involving right of a plaintiff and the relief 
que^on. of {.tie 0 i aime( i by him in a Court of Small 

Causes depend upon the proof or disproof of a title 
to immovable property or other title which such 
a Court cannot finally determine, the Court may 
at any stage of the proceedings return the plaint 
to be presented to a Court having jurisdiction to 
determine the title. 

(2) When a Court returns a plaint under sub- 
section (1), it shall comply with the provisions of 
the second paragraph of section 57 of the Code of 
Civil Procedure (Act XIV of 1882) and make such 
order with respect to costs as it deems just and the 
Court shall, for the purposes of the Indian Limitation 
Act (Act XV of 1877) be deemed to have been unable 
to entertain the suit by reason of a cause of a nature 
like to that of defect of jurisdiction 

NOTES 

(A) 

Return of plaint, its effect, etc. 

(1) Under this section an S C Court can return a plain* f ,r 
presentation to Civil Court where the plaintiff's title to the pro 
perty is denied 1P,L J 465, 23 Mad 547 25 Cal 425 The 
may be returned under this section at any stage 

(2) Even it a question of title is raised in an S C C suit that 

does not outs the jurisdiction of the S C Court , and the character 
of the suit ia not altered even »f the plaint be returned under 
sec 23— L L R 24 Cal 557 followed in 6 C W N 687 3 W ,d 

192 F B See also I L R 20 All 80 An S 0 0 Court can h» eI 
dentally decide questions of title and possession. 23 C W V 
647 17 Cal 707 , 16CWN 283 (See the tree-cutting c»*e 37 
Bom 675 F 01 
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(3) Suits for recovery of movables lie in an S C Court , 12 
C W, N 155 Plaints may be returned— 14 C L J 118,19 C 
W. N 614 

l4) If the District Judge transfers an S C C Case to another 
Court the suit must be tried as an S C C suit 38 Mad 25 

( 8 ) 

Presentation of a plaint after return by a Judge. 

(1) A plaint to be presented to proper Court as mentioned In 
sec 13 or transferred to the original file of the same Court 45 I C 
615 Read 38 Bom 190 

(2) A plaint cannot be again presented in the same Court 
which returned it even if presided overby another Judge I L R 
20 Bom, 283 

(3) When a plaint is returned by S C Court for presentation 
to the proper Court the latter Court where it is filed cannot again 
return it That Court if it entertains doubts can refer the matter 
to High Court for deeision-18C W N 380 21 C W N 784 27 
C L 97 27 1 C 751 

(C) 

Character of suit — if changed after return of 
plaint under sec. 23. 

(1) A suit none the less remains an S C C suit even if the 
plaint be returned under this sec I L R 24 Cal 557 followed I L 
R 20 AIL 480 But the decree passed after return may become 
appealable 

(2) If the plaint is not amended before presentation for deter 
mmation of question of title— such question incidentally decided 
at tbe trial will not operate as res judicata for prmolple See 6 C 
W N 617 and I L R 3 Cal 612 3 Mad 192 F B 25 Bom 625 at 628 

<D) 

Trial of S C. C. case in regular side by 

(1) A case triable in S C C jurisdiction of a Court if tr 
* mistake like an ordinary suit is not appealable I L R 
■417 , 55 I C 612 . 40 Cal 537 24 C W N notes 83 / 
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23 (1) Notwithstanding anything in the fore* 

Return of plaints going portion of this Act, when the 
m suit* involving right of a plaintiff and the relief 

questions of title c]almed by hlm „ 0o „ rl „f Small 

Causes depend upon the proof or disproof of a title 
to immovable property or other title which such 
a Court cannot finally determine the Court may 
at any stage of the proceedings return the plaint 
to be presented to a Court having jurisdiction to 
determine the title 

(2) When a Court returns a plaint under sub 
section (1) it shall comply with the provisions of 
the second paragraph of section 57 of the Code of 
Civil Procedure (Act XIV of 1882) and make such 
order with respect to costs as it deems just and the 
Court shall, for the purposes of the Indian Limitation 
Act (Act XV of 1877) be deemed to have been unable 
to entertain the suit by reason of a cause of a nature 
like to that of defect of jurisdiction 

NOTES 

(A) 

Return of plaint, it# effect etc 

(1) Under this sect on an S C Court can return a plain 4 t° T 
presentation to Civil Court where the pla ntiff s title to the pro 
perty is den ed 1PL J 465 23 Mad 547 2» C a l 425 The pf* at 
may be returned under th a section at any stage 

(2) Even if a question of title >a raised in on 8 C C suit that 

does not outs the jurisdiction of the S C Court and the character 
ofthesutis not altered even if the plaint be returned uo^ fr 
sec 23 — L L R 24 Cal. 557 followed In 6 C K 687 3 Mad 

192 F B See also I L R 20 All 80 An S C C Court can («» 
dentally decide questions of title and possession 23 C " 

647 17 Cal 707 1 6 C W N 283 (See the tree cutt nff c«*e 37 

Boro 675 F B) 
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(3) Suits for recovery of movables lie in an S C Court 12 
C W.N 155 Plaints may be returned— 14 C L J 118 19 C 
W.N 614 

(4) If the District Judge transfers an S C C Case to another 
Court the suit must be tried as an S C C suit 38 Mad 25 

(B) 

Presentation of a plaint after return by a Judge. 

(1) A plaint to be presented to proper Court as mentioned In 
sec 13 or transferred to the original file of the same Court 45 I C 
615 Read 38 Bom 190 

(2) A plaint cannot be again presented in the same Court 
which returned it even if presided overby another Judge I L R 
20 Bom 283 

(3) When a plaint is returned by S C Court for presentation 
to the proper Court the latter Court where it is filed cannot again 
return it That Court if it entertains doubts can refer the matter 
to High Court for decision— 18 C W N 380 21 C W N 784 27 
C L 97 27 I C 751 

<C) 

Character of suit — if changed after return of 
plaint under sec. 23. 

(1) A suit none the less remains an S C C suit even If the 
plaint be returned under this sec 1 L R 24 Cal 557, followed I L 
R 20 All 480 But the decree passed after return may become 
appealable 

(2) If the plaint is not amended before presentation for deter 
mination of question of title— such question incidentally decided 
at the trial will not operate as res judicata for principle See 6 C 
W N 617 and I L R 3 Cal 612 3 Mad 192 F B 25 Bom 625 at 628 

(D) 

Trial of S C. C. casein regular side by mistake. 

(1) A case triable in S C C junsd ction of a Court if tried by 
‘ ml8take I'ke an ordinary suit is not appealable I L R 25 Bom 
417 55 I C 642 , 40 Cal 537 . 24 C W N notes 83 
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(2) An S C C. suit can be tried like a regular suit by a Mumif 
having no 8 C C power — 12 C W N 167 

(E) 

Revision by High Court. 

An order returning a plaint passed under this section is ordi 
nanly not interfered with in revision by the High Court 13 C W 
N 403, though the High Court has power to interfere in suitable 
cases 15 C W N 666 1 P I. J 465 

24 Where an order specified in section 588, clause 
Appeal* from ^9) of the Code of Civil Procedure 
certain order* of (Act XIV of 1822) [SeC 104 cl (h) 
Small Ca«*e. Q f the C P Code of 1908] is made by 

a Court of Small Causes, an appeal therefrom shall 
he to the District Court on any ground on which an 
appeal from such order would he under that section * 


NOTES 


(1) Order enforcing penalty under the Stamp Act is not 
appealable —I L R 5 Cal 311 

(2) Clause (29) of sec 583 of theC P Code of 1882 corres 
ponds with se c 104 of the C P Code of 1908 This provision 
relates to fines imposed by S C Courts 

(3) See section 2? Besides the above « e o-ders as to fins— no 
other order passed by an S C Court cither In suit or In creeut on 
proceeding is appealable 

(4) A Judge with 8 C C powers trying a proper 8 C C 
ault under ordinary procedure by mistake— decree not appealable 
—I I* R 25 Rwn 417 Read I R R 40 CaL 537 -Orders passed In 
such cases art also not appealable 


25 The High Court, for the purpose of satisfying 
Reviuon of de- itself that a decree or order made 

SSM.iwi in on5r ca8 ° aecided by / °° ur f 

Cauiei Small Causes was according to ‘*w» 

* The Ital o portion was added by Act IX of 1922 
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may call for the case and pass such order with 
respect thereto as it thinks fit 

N B. — Judgment of S C Courts should be clear 
and not too short, incapable of being understood — 41 
I C 873 — mu«t contain short reasons~59 I C 906 

NOTES 

(1) An error of law or procedure confers jurisdiction upon the 
H gh Court to exercise its powers under this section — I L It 21. 
Bom. 250 5 C L J 413 

(2) An order of S C C Judge admitting renew can be revised 
under this section — LL R 13 Mad 178 

(3) IfS C C judgment ts too vague wtihout any finding H 
C can revise the same 23 Bom 334 

(4) If 8 C Court has committed error on the point ofhmt 
tation H C can interfere 31 C 817 

(5) An aggrieved party may {move the District Judge under 
Order XLVI Rule 7 to submit to High Court tor revision an 
order of an S 0 C Judge erroneously exercising S C C jurisdic 
tion in any suit or having failed to exorcise SCO jurisdiction 
where it should have exercised such jurisdiction The High 
Court has power to consider the question of jurisdiction and to 
dea with the case on the merits — I L R 21 Cal 249 

(6) If the District Judge fails to state his reasons the High 
Court may return the reference — I L R 23 Cal 423 

(7) Where substantial justice has been done High Court 
refuses to interfere I L R 11 Cal 6 8 A L J 929 

(8) Interlocutory orders of S C Courts before final decision 
are not ordinarily interfered within revision— I L R 14 Cal 768, 
18 Bom 25 23 Mad 169 

(9) For revision of order returning a plaint under section 23 

■eo 15 C W N""666 ^ 

Note— This section applies only to cases triable by S C 
Courts ; 3 C W N 70 
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26. [Amendment of the second schedule to the Code 
of Civil Procedure ] Rep s 4 of Act X of 1888 

27 Save as provided by this Act, a decree or 
order made under the foregoing pro 
crmulU.n* visions of this Act by a Court of 
Small Causes shall be final 
NOTES 

(11 The decree or order is final even if such a aint is tried m 
the ordinary way by mistake 40 Cal 537 , but it may be revised 
by High Court under sec 2c— I L R 21 Bom 310 , 48 Cal 298 34 
Bom 171 

(2) See section 24 for cases — where appeal is allowed 


CHAPTER V. 

Supplemental Provisions 

28 (l) A Court of Small Causes shall be subject 

Subordination of to tl,e administrative control of the 
Courti of Small District Court and to the superin 
c “ u *** tendence of the High Court, and 

shall — 

(a) keep such registers, books and accounts as 
the High Court from time to time prescribes, and 
(0) comply with such requisitions as may be 
made by the District Court, the High Court or the 
Local Government for records, returns and state 
ment in such form and manner as the authority 
making the requisition directs 

(J) The relation of the District Court to a Court 
of Small Causes, with respect to administrative con 
trol, shall bo tho same as that of the District Court to 
a Civil Court of the lowest grade competent to try 
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an original suit of the value of five thousand rupees 
in that portion of the territories administered by the 
Local Government in which the Court of Small 
Causes is established 


NOTES 

Uuder this section District Judges have administrative 
-control over S C Courts within their jurisdiction An g C Court 
it considered as a Court of the lowest grade — for principles, vide 
I L R 16 AIL 11 

29 A Court of Small Causes shall use a seal 
j of such form and dimensions as are 

prescribed by the Local Government 
NOTES, 

This refers to big seals used for ordinary purposes a different 
seal containing date is also used in S C Courts as In ordinary 
Civil Courts 

Abotiiion of 30 The Local Government may, 
Court* of Small by order in writing, abolish a Court 
Cau " 1 of Small Causes 

NOTES 

Orders abolishing S C Courts are ordinarily notified in the 
local official gazette (See section 37 ) 

31. (f) Nothing in this Act shall be construed 
to prevent the Local Government 
pow S "!o ! appoint f ™m appointing a person who is a 
judge of Court of Judge or Additional Judge of a Court 
fiber ofhee”* *“ of Sma11 Causes to be also a Judge 
of any other Civi 1 Court or to he a 
Magistrate of any class or to hold any other public/ 
•office f 

(p) When a Judge or Additional Judge is so* 
pointed, the ministerial officers of his Court *s’ 
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subject to any rules which the Local Government 
may make in this behalf, be deemed to be ministerial 
officers appointed to aid him in the discharge of the 
duties of the other office 


NOTES 


(1) Under this section an S C Judge if he is also a Subordi 
nate Judge capable of exercising appellate powers can hear appeal 
transferred to him by the District Judge [This is done at Sealdah 
Hughly and Howrah and also at Dacca In the Province of 
Bengal 1 

(2) On the above analogy such a Judge can also hear original 
suits transferred to him for trial after institution in ordinary 
Court [This is rather rare ] 


32 (l) So much of Chapters III and IV as relates 


Application of 
Act to Court* in 
vetted with jurl* 
diction of Court of 
Small Cause* 


to — 

(а) the nature of the suits 
congmzable by Courts of Small 
Causes 

(б) the exclusion of tho juris- 


diction of other Courts in those suits, 

(c) the practice and procedure of Courts of Small 
Causes, 


(d) appeals from certain orders of those Courts 
and Tension of cases decided by them, and 

(e) the finality of their decrees and orders subject 
to such appeal and revision os arc provided by thi* 
Act, 

applies to Courts invested by or under any enact' 
mont for the time being in force with tho jurisdiction 
of a Court of Small Causes so far as regards the- 
exercise of that jurisdiction by those Courts 

(5) Nothing in sub-section (/) with respect to 
Courts imeBted with the jurisdiction of a Court of 
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Small Causes applies to suits instituted or proceed- 
ings commenced in those Courts before the date on 
which they were m\ested with that jurisdiction 
NOTES 


(1) This section governs the procedure to be followed by 
ordinary Civil Courts invested with S C C powers The procedure 
is same as m S C C Courts 


<2) Though in fact such Courts are not proper S C Courts. 
I L R 3 Bom 219 

(3) Provisions as to appeal also apply to such Courts under 
this section as in ordinary S C Courts 

<41 Power of the S C C. Judge at the time of institution of the 
suit determines how a suit is to be tried, t e whether as a regular 
suit or under the Courts S C C power Subsequent extension of 
the jurisdiction of a Judge up to higher value after institution of 
the suit does not empower the Court to try such a suit up to 
higher value under S C C Procedure 20 C L J 141, 26 Mad 
212 16 W R 22? 28 Bom 214 at page 247 29 Mad 124 (See 
notes under section 26 ) 

<5) Set— off claimed s by a defendant for amount beyond tb* 
jurisdiction of the S C C»urt caa bo allowed by such Court — 


12 Bora 31 

33 A Court invested with the jurisdiction c r a. 

Application of Court of Small Causes, with T*>z*ct 
Act and Code to to the exercise of that jur>*di'ti<5n. 

Coin 1 ." 1 anl1 the 5arol! Coutl ’ with »• p»ct 
to the exercise of its juri*** — on in 
suits of a civil nature which are not tw: zible bv 
a Court of Small Causes, shall, for t’>* 'oppose* 
of this Act and the Code of Civil hr 

deemed to be different Courts. 

NOTES 


The same Court exercising both junadl'-ti^ * 
as two distinct courts—I L R 24 Bom. 311 x Xai 25 
525 at page 535 
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34 Notwithstanding anything in the last two 
Modifi cat.on of foregoing sections,— 

Codeasto applied (a) when, in exercise of the juris- 
diction of a Court of Small Causes a Court invested 
with that jurisdiction sends a decree for execution 
to itself as a Court having jurisdiction in suits of 
a civil nature which are not cognizable by a Court 
of Small Causes, or 

(6) when a Court, in the exercise of its jurisdic- 
tion in suits of a civil nature which are not 
cognizable by a Court of Small Causes, sends a 
decree for execution to itself as a Court imestecf 
with the jurisdiction of a Court Small Causes, — 

the documents mentioned in section 224 of the 
Code of Civil Procedure (Act XIV of 1882) [Order 
21 Rule 6 of Act V of 1908] shall not be sent 
with the decree unless m any case the Court, by 
order in writing, requires them to be sent 

NOTES 

(1) The section provides for the procedure of transferring of 
decree for execution from one branch of the same Court to Its 
another branch 

(2) A decree from one branch may be transferred to another 
branch as to another Court I L R 17 Mad 309 

35 (/) Where a Court of Small Causes, or a 
Continuance of Court invested with the jurisdiction- 

proceedingato of a Court of Small Causes has from 
abolish Cou»t« an y caug0 cease d to have jurisdiction 
with respect to any case, any proceeding tn relotion 
to the case, whether before or after decree which 
if the Court had not ceased to have jurisdiction 
might have been had therein, may bo had in the 
Court which, if the suit out of which the proceeding 
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has arisen were about to be instituted, would have 
jurisdiction to try the suit 

(?) Nothing m this section applies to cases for 
which special provision is made in the Code of 
Civil Procedure as extended to Courts of Small 
Causes, or in any other enactment for the time 
being in force 

NOTES 

VV'hen a Munsif with S C C Powers is succeeded by 
another without such power — the Court for the time being 
ceases to be a 8 C Court but the new officer can try S C C 
cases like ordinary suits — I L R 31 Cal 1057 Read 44 All 59 
(2) In similar contingencies District Judge may transfer 
S C cases to another Court with S C C powers or to the 
ordinary jurisdiction rof the same Court— For details see 31 
Cal 1057 

36 This section has been repealed by the Indian 
Limitation Act IX of 190V vide schedule III of the 
Limitation Act IX, of 1908 

37 All orders required by this Act to be made m 
Publication of writing by the Local Government 

certain order* shall he published in the official 
Gazette 

THE FIRST SCHEDULE 
[Repealed by the Repealing and Amending Act, 1891, 
(XI r of 1891)) 

THE SECOND SCHEDULE 
Suits excepted from the cognizance of a 
Court of Small Causes. 

( See section 15 ) 

(1) A suit concerning an act or order purporting-^ 
to be done or made by the Governor-General In 
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•Council or Local Government or by the Governor- 
General or a Governor or by a Member of the 
■Council, of the Governor General or of the Governor 
of Madras or Bombay, in his official capacity, or 
concerning an act purporting to be done by any 
person by order of the Governor General in Council 
or a Local Government 

NOTES 

(See note t on section 15 ) 

(1) This clause does not include suit for recoiery of taxes 
illegally realised— I L B 13 Mad 78 

(2) A suit for damages for wrongful acts done by a Govern 
ment servant within his authority may 1 e against Government— 
I L R 27 Bom 189 

(2) a suit concerning an act purporting to be done 
by any person in pursuance of a judgment or order 
of a Court or of a judicial officer acting in the exe- 
cution of his office 

NOTES 

U) (SVe notes on section 15 ) 

(2) A )ud cial officer cannot be sued for acts done by him 
In good faith in his official capacity — I L R 30 Bom 241 Seo 
ilso 1C l J 355 

(3) See note (2) to Clause (1) 

U) Suit for damages against a decree holder for wrongful 
acts uono under cover of execution iToceedngs can bo tried by 
S C Court — 6 C L J S"" 

(3) a suit concerning an act or order purporting 
to lie done or made by any other officer of the 
Goternment in his official capacity, or b> a Court 
of Wards, bj an officer of a Court of Wards in the 
«x.ccuUao of V.\°. office. , 
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NOTES 

(II This clausa does not apply to suits for damages done by 
State Railways— I L R 17 Cal 290 

( 2 i A Buit for damages for loss of artioles sent by Value 
Payable Post may lie in an S C C Court — I L R 28 Mad 213. 

(31 President of a District Board is not an officer of Govt 
46 Mad 808 

N B — A- damage suit lies in S C Court against 
the Secretary of State for loss of goods carried by 
Railway— 17 Cal 29l) 97 P R 1894 No damage 
suit lies against Govt servants m S C Court for 
illegal acts 21 Bom 754 

(4) a suit for the possession of immovable pro 
perty or for the recovery of an interest in such 
property , 

NOTES 

(1) See notes on section IS 

(2) Standing trees are Immovable properties— I L R 5 
All 564 but fruits on trees are movable properties — I L R 

3 All 168 

(3) A suit for share of price of tree cut by a tenant (where the 
landlord is entitled to get It by custom) does not come within 
this clause such a suit is cognizable by an $ 0 Court — I L R 

4 All 19 

(4) A suit for mahkdna cannot be tried by an S C Court— 
I L R 5 Cal 921 

(5) In a suit for damages etc an 8. 0. Court can incidentally 
enquire into questions of title —See 16 C W N 228 j 37 Bom. 
675 F B 

(6) Suit for the recovery of certain sum presenting a share 
In the produce of immovable property is cognisable by S 0 
Court I L R 34 Bom. 171 (question that consent of parties can 
not give jurisdiction to a Court discussed In this case l 

47 
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(7) Suit for damages for uso and occupation of land is 
triable in 8 C Court— 16 C W.N 89 

(8) Suit for mesne profits is triable in 8 0 Court —23 Cal 
884 F B. 

(5) a suit for partition of immovable property 

NOTES 

(1) Standing crops are immovable property— I L R If All 
30 see I L R 21 Cal 430 but under the new C, P Code (Act 
V of 1908) movable property Includes growing crops 
vide seo 2 (13) 

(2) But standing timber growing crop and grass are immo- 
vable properties under Beetlon 3 of the T P Act Vide 9 
I 0 133 

(6) a suit by a mortgagee of immovable property 
for the foreclosure of the mortgage or for the sale of 
the property, or by a mortgagor of immovable 
property for the redemption of the mortgage > 

NOTES 

(1) An 8 0 Court can entertain n suit on a mortgage bond 
If no lien is claimed against imtaovablo property mortgag'd 
For principle— Seo 15 W R. 265. 

(2) A Suit for recovery of Interest due on a mortgage bond 
without seeblDg tn enforce the mortgage Hen can be Instituted 
in an S C Court— 12 W R 367 

(3) A suit to enforce mortgage of fruits of trees 1» triable ia 
S C Court If M L J 343 

(7) a suit for tbo assessment enhancement, abate 
ment or apportionment of tho rent ’of immovable 
property , 

NOTES 

(1) A suit for damages for use and occupation of l at) d 
tided it does not amount to criminal treapait or tnlschlef]-** e 
clause 35 (ll) lies In an 8. C Court— I L R.51 Cal 557 
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(2) A suit for excess rent realised may be tried by S C 
Court— LL R 26 Cal 812* 

(3) A suit for damages for use and occupation of land against 
a tenant who holds over after the term of the lease 13 triable in 
S C Court —22 Mad 149 

(8) a suit for the recovery of rent, other than 
house rent, unless the Judge of the Court of Small 
Causes has been expressly invested by the Local 
Government with authority to exercise jurisdiction 
with respect thereto , 

NOTES 

Cases triable by S. C. Court 

(1) See note to sec 15 also I L R 27 Cal 827 F B For 
definition of rent — see 19 C W N 415 

(2J A suit on a bond executed for arrears of rent is cogniza 
ble by S C Court— 1 C L J 14 (nj 

(0) Suit for barga paddy payable by a labourer for cultivation 
of land-14 C W N 629 

(4) Suit for rent by a grantor of forest right —19 C W N 415 

(5) A suit for rent of Bastu land >9 triable by specially 
authorised S C Court but not ordinarily— See I L R 35 
CaL 677 

(a) Jodi is rent, 24 Mad 511 (notes) and Kattubadi is also 
rent 21 Mad 116 F B 

(6) Suit for house rent is triable by S C Court —23 Cal 835 , 
19 I C 858 

Note — Alipur and Sealdah— "All munsifs of Alipur and 
Sealdah are empowered to try under Small Cause Court procedure 
suits for rent of homestead land up to Rs 50 in value* —vide 

• A S C Court can go behind commutation proceedings 
of Settlement officer and order recovery of damages if Settlement 
Officer s order was not according to law. 23 C "W N 614 
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Bengal Government Notification No 1778 J D dated the 29tb 
of June 1904 — and 7 C L J 407 and 18 C W N notes 232 
Cases not triable by S C Court 

(1) Suit for produce rent against a tenant— 1 0 W (N, 55 
16 C W N 89 — but suit for price of Barg a produce from # 
labourer who cultivated the land («.e who is not a tenant) can 
be tried by S C Court— 14 C W N 629 

(2) Suit for assessment of rent — 23 W R 426. 

(3J A suit for recovery of rent assigned to plaintiff— 4 C 
W N 10 

(4) A suit for recovery of rent wrongfully realised by def*Q 
dant from plaintiff’s tenant— I L R 17 Cal 541 

(9) a suit concerning the liability of land to be 
assessed to land revenue, 

NOTES 

For such suits see the Bengal Tenancy Act Chapter X 
Settlement and sections 104 (B\ and 111 (A) 

(10) a suit to restrain waste , 

NOTES 

8uch a suit is in fact a suit for injunction — seo clause (17) and 
notes thereunder 

(11) a suit for tho determination or enforcement 
of any other right to or interest in immovable 
property , 

NOTES 

Thu clause does not include the following case* t— 

(o) Suit for damage for use aud occupation of land— I L- R. 
24 Cab 557 when plaintiff it out of posactaton «ueh a tnlt 1* not 
maintainable* 18 Cab 31 

(1) 8uit for recovery of purchase money where J D had no 
saleable Interest In Immovable property sold— 1 O V? N 14® I 
but no tult lies If J D had acme Intereat In land— 28 CaL 235 
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(c) Private purchaser * suit on the ground that J D had no 
saleable interest — 4 C W N 63 

(d) Damages for trees cut by tenant— I L R 26 Mad 176 
but not against a trespasser tide notes to new clause 35 (u) 

(e) Suit for mesne profits of immovable property— I L R 
J3 Cal 884 F B For suits for mesne profits real sable under 
■the terms of a kobala— bee 12 C W N 599 

(/) Suit for trespass to immovable property— I L R 
17 Cal. "07 but such suits are not now cognisable by S C Court 
after the amendment of 1913 {vide new clause 35 hi) ] 

(ff) Suit for damages for trees cut from plaintiff's land — 
if defendant denies plaintiff’s title to the land— could be formerly 
tried by 8 C Court 37 Bom 675 F B But now sucAisusfs are not 
triable by S C Court\vtde new clause 35 (uj) 

(h) Suit for damages for trees cut and appropriated by a 
tenant from h s holding— 5 C L J 413 followed in 13 C W N 
1025-110 L J 98 For similar suits where trees are cut in con 
travention of a contract to the contrary between landlord and 
tenant— See 26 Mad 176 followed 36 Cal 130 

(0 Suit by a tenant against the landlord for damages for 
illegal realisation by the latter of a portion of the price of trees 
•cut by the former— 4 All 19 

(12) a suit for the possession of an hereditary 
office or of an interest in such an office including a 
suit to establish an exclusive or periodically re- 
curring right to discharge the functions of an office , 

NOTES 

See I L R 2 Mad 146 and I L R 3 All 37 

(13) a suit to enforce payment of the allowance 
or fees respectively called mahkana and hakk, or 
■of cesses or other dues when the cesses or dues 
are payable to a person by reason of his interest in 
immovable property or in an hereditary office or 
in a shrine or other religious institutions , 
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(1) Money paid as Road Cess can be recovered by suit In 
S c Court- I L R 9 Cal 183 

(2) Suit for offerings at temples cannot be tried by an 8 C 
Court— I L R 28 Mad 202 

(3) Suit for damages by a shebait for unlawful taking away 
of goats sacrificed at the altar of a goddess — even if shedad * 
title is d sputed which may be incidentally decided can be tried 
by S C Court— 15 C W N 666 

(4) Land cess— suit by a Zammdar against tnamdar for r e 
covery of land cesses is not cognizable by S C Court I L B 
36 Mad 18 

(14) a suit to recover from a person to whom 
compensation has been paid under the Land Acqui- 
sition Act the whole or any part of the compensation , 

NOTES 

Such suit cannot be instituted in S C Court as confliotiotf 
titles to acquired property may have to bo determined— I L R* 
20 Mad 155 

(15) a suit for the specific performance or 
rescission of a contract , 

NOTES 

(1) S C Court can entertain a suit for recovery of money due 
under an award — I L R 13 Mad 344 

(2) A suit for Paint rent payable by defendant before Psl n * 
sale but which plaintiff bad to pay is triable by 8 C Court— 1 
L R 15 Cal 652 

(3) For damages for cutting trees In contravention of eoatrs ets 
sec 36 Cal 130 and notes to clause (12 ) 

(16) a suit for the rectification or cancellation 
of an instrument , 

NOTES 

8uch suits are In the nature of Title Suits and not triable 
by sn S C Court 
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(17) a suit to obtain an injunction , 

NOTES. 

Suit for Injunction — e g suit by unsuccessful claimant to 
stay sale— (I L R 12 Cal. 515) suit for preventing a defendant 
from digging well likely to cause damage to plaintiffs building 
(I L R 24 Cal 260) suit for removing obstructions to light 
and air (9 C W N 543) suit for restraining defendant from 
collecting rent from plaintiffs tenants (I L R 29 Cal 500) 
and like suits are considered as Title Buits and are excepted 
from the cognizance of S C CourtB 

(18) a suit relating to. a trust, including a suit 
to make good out of the general estate of a deceased 
trustee the loss occasioned by a broach of trust, 
and a suit by a co trustee to enforce against the 
estate of a deceased trustee a claim for contribution , 

NOTES 

(1) A suit for movable property distributable under an 
endowment cannot be tried by 8 C Court — I L R 14 All 413 

(2) A suit by manager of an endowed property for damages 
against his predecessor m office cannot be entertained in S C 
Court — I L R 21 Mad 245 —A trustee advancmg money of 
trust property to another trustee may recover the amount by 
a suit in 1 8 C Court —I JL B. 26 Mad 200 

(3) A suit for recovery of salary due under a trust I deed 
is not triable by 8 C Court — I L R 26 Mad 368 

(19) a suit for a declaratory decree, not being a 
suit instituted under section 283 or section 332 of 
the Code of Civil Procedure (A.ct XXV of 1882) 
NOTES 

(1) Sections 283 and 332 of the old C P Code correspond 
with Order 21 Rule 63 and Order 21, Rules 100 101 and 103 of 
the C P Code of 1908 

(2) In considering the nature of the suit the Court should 
look to substantive relief prayed for mere asking for 
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which should not be declared m such a case would not 
change the nature of the suit, (I L R 8 Cal. 399 and 28 All 
293) because the S C Court has m fact to declare title to 
movable properties or money for decreeing suits triable by such 
Courts 

(3) An S C Court can incidentally declare validity or otherwise 
of a document in a suit for recovery of money — 17 W R. 88 

(20) a suit instituted under section 283 or section 
332 of the Code of Civil Procedure 

NOTES 

(1) Vide note (2) to last olause. 

(2) Such suits are mired suits for declaration and Injunction 
and ore consequently not triable by S C Court So an unauces* 
ful claimant cannot bring a suit In respect of movable property 
attached or for its price In S C Court — 3 A W N 

I L R 7 Cal 608 

(3) But one can sue in S C Court for damages for hb 
immovable property sold in execution— I L R 7 Cal 608 

(4) An unsuccessful claimant can sue for price of W* 
movable property attached — I L R 23 Bom 26$ 

(21) a sujt to set aside an attachment by Court 
or a revenue-authority, or a sale, mortgage, lea 80 
or other transfer by a Court or a revenue authority 
or by a guardian , 

(1) Suit to get aside sale either In whole or In part cannot 
bo tried by S C Court— l L It 23 Cal 235 

See notes on section 15 

(2J A suit by A. P to get refund of purchase money wbr° 

J D had no interest In any part of the property gold l« trUbk 
by 8 C Court 1C W. N 140 but If J D had Interest In • 
part of the property gold S 0 Court cannot try the suit— *«* 
ease In (1) 

(2) a suit for property which tho plaintiff ha* 
conveyed while insane , 
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NOTES 

(1) This applies to cases of movable property as well as 
Immovable property 

(21 Under the General Clauses Act— Immovable property 
locludes land, benefits to arise out of land and things attached 
to the earth or permanently fastened to any thing attached to 
the «arth sec 2 clause (251 and movable property means 
property of every description except immovable property [sec 3 
-clause <3411 

(23) a suit to alter or set aside a decree decision 
or order of a Court or of a person acting in a 
judicial capacity , 

NOTES 

(1) See note 2 on clause (21) 

(2) S C CouTt cannot even try a suit for setting aside 

own decree — W Vf R VP tut suet a Court cm wt aside its 

decree by review See note on section 17 

(24) a suit to contest an award 

NOTES 

(1) Money due under an award can be realised by suit in S 
C Court I L R 13 Mad 144 

|2) Award on matter triable by S C Court can be filed m 
8 C Court 10 W R 85 

(3) A private award can be filed within 6 months from the 
date of the award under the Limitation Act 

(4) B C Court can refer a case to arbitration vide Sch II of 
C P Code 

(25) a suit upon a foreign judgment as defined in 
the Code of Civil Procedure or upon a judgment ob- 
tained in British India , 

NOTES 

For definition of Foreign Court see C P Code sec 2 
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(26) a suit to compel a refund of assets impro- 
perly distributed under section 295 of the Code of 
Civil Procedure (Act XIV of 1882 ) 

NOTES 

(1) Section 295 of the old C P Code corresponds with section 
^ of the C P Code of 1908 

(2) For suit to refund money m execution case See I L 
9 Mad 250 

(27) a suit under the Indian Succession Act 

1865, section 320 or section 321, or 

Xofllll under the Probate and Administra- 
tion Act, 1881, section 139 or section 
140, to compel a refund by a person to whom an 
executor or administrator has paid a legacy or 
distributed assets , * 

NOTES 

See section 239 of Act V of 1831 

(28) a suit or legacy or for the whole or a flharo 
of a residue bequeathed by a tcBtator, or for tho 
whole or a share of the property of an intestate , 

NOTES 

(1) S C Court icannot try suit for share in property l«ft 
by a deceased 17 W R 46 

(2) But it can try such a suit if plaintiff's share had been 
determined by another suit 7C h R. 7t 

(5| Where share is not sought to be established but cotlr* 
movable ’property is ciaimcd S C Court can try such * 

I L R 27 All 622 

(4) This article does not apply to suits by heirs against wrong 
doers— 19 CUN 6tl — even If plaintiffs title is denled—ll ^ 

R 93 (referred to In 19 C W N 6141 _ 

* These Acts have bean repealed and Incorporated in 
Indian Succession Act (ActXTTIT of 1925) 
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(29) a suit — 

(а) for a dissolution of partnership or for the 
winding up of the business of a partnership after 
its dissolution , 

(б) for an account of parternership transactions , 
or 

(c) for a balance of partnership account, unless 
the balance has been struck by the parties or their 
agents 

NOTES 

(1) Debt due to a retired partner can be recovered by a 
suit in 8 C Court— I L R 19 All 513 

(2) Where there was an adjustment of account between 
partners— money due to a partner on such adjustment may be 
recovered by a suit mS C Court— I L R 21 Mad 366 

'3) A suit in which partnership account has to be adjusted 
cannot be tried by 8 C Conrt— I L R 6 Cal 551 

(30) a suit for an account of property and for its 
due administration under decree , 

NOTES 

(1) See I L R 28 Mad 394 

(2) 8 C Court cannot order adjustment of accounts I L R 
23 Cal 884 but a S C Court can entertain a suit for recovery of 
money admitted to be due by defendant after adjustment of 
account — I L R 21 Mad 366 

{3) But S C Court cannot entertain a suit for mesne profits 
where account has to be taken see I L R 18 Cal 316 but where 
account Is not to be taken S C Court can try such suit — see note 
on section 15 and I L R 23 Cal 884 

(31) any other suit for an account, including a 
suit by a mortgagor, after the mortgage has been 
satisfied, to recover surplus collections received 

/ 
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the mortgagee, and a suit for the profits of immov- 
able property belonging to the plaintiff which have 
been wrongfully received by the defendant 

NOTES 

(1) A suit to recover mense profits is cognizable by a Court 
of Small Causes —I. L R 23 CaL 884 F B at page 890 but see contra. 
— I L R 25 Bom 85 and I L R 25 Mad 103 F B Read I, L. R. 
35 Cal 691 and 23 All 437. 

(2) See note on section 15 regarding damages for trees cut 
and taken by tenant See 26 iMad 176 [See note to clause 
35 (««)] 

(32) a suit for a general average loss or for 
salvage 

NOTES 

See 9 W R 252 — In this case property bad been abandoood. 

(33) a suit for compensation in respect of collisi- 
on betweon ships ; 

NOTES 

Such suits are ordinarily triable by Courts having Admtralty 
•Jurisdiction and by Civil Courts 

(34) a suit on ’a policy of insurance or for the 
recovory of any premium paid under any such 
.policy ; 

NOTES 

Suit for monev due under Life Insurance or Endowment 
Policies are not triable by 8 C. 

(35) a suit for compensation — 

(«) for loss occasioned by tho death of a person 
•caused by actionable wrong ; 

(6) for wrongful arrest, restraint or confinement 5 

(c) for malicious prosecution ; 
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(d) for libel, 

(e) for slander , 

(/) for adultery or seduction , 

(g) for breach ’of contract of betrothal or promise 
of marriage , 

( h ) for inducing a person to break a contract 
made with the plaintiff , 

(i) for obstruction of an easement or division of 
a water-course , 

(u) for an act which is, or, save for the provisions 
of Chapter IV of the Indian Penal Code, would be 
an offence punishable under Chapter XVII of the 
said Code (Act XLV of 1800 ) 

ij) for illegal, improper or excessive distress, 
attachment or search, or for trespass committed in 
or damage caused by, the illegal or improper exe- 
cution of any distress, search or legal process 

(fc) for improper arrest under Chapter XXXIV of 

XIV of 1882 Procedure* (of 

1882) or in respect of the issue of 
an injunction wrongfully obtained under Chapter 
XXXV of that Code , or 

(t) for injury to the person m any case not speci- 
fied in the foregoing sub clauses of this clause 
NOTES 

(1) Sub clause (c) 

A suit to recover costs of criminal prosecution is a suit for 
damages for malicious prosecution and consequently cannot be 
tried by S C Court — I L R 14 Bom 100 j but see also— L 
L R 10 All 49 

• See the new 0 P Code of 1908 
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( 2 ) Sub-claute (d). 

Suit for damages for slander without special damage is not 
maintainable— I. L R. 6 Cal. 653. 

(3) Sub.clause (g), 

(1) Suit for damages for breach of marriage contract is cot 
triable by S O. Court — I. L R 15 Cal 823 (2) See I L R. 
SCal 47 

A suit to recover damages for injury to wall caused by the 
diversion of a water course is triable by an S C. Court, — I L. R 
20 Bom 283 , but a suit for damages for obstruction of water 
course cannot bo tried by a S C Court— I. L. R 18 Mad. 28 

(5) Sub-clause (i) 

Oficnces mentioned in Chapter XVII of the Indian Penal Code 
are as follows • — 

(1) Theft (lection 37 S to 33S ) 

(2) Extortion Uectton 3S3 to 3S9) 

(3) Robbery and Dacoity (sections 300 to tot ) . 

(4) Criminal broach of trust { sections 403 to 400). 

(5) Receiving stolen property (sections 4l0 to 411 ) 

(6) Cheating (section* 415 to 4S0 ), 

(7) Fraudulent deeds and dispositions of property (teettons 
4H to 41 1 

(8) Mischief (sections 4tJ to 440). 

(9) Criminal trespass (section* 441 to 40t\ 

Formerly there was no bar to a 8. C Court trying suits which 
involved offences mentioned above An 8. C Court could try 
suits for mischie/ and award damages — In I. L. R. 17 CaL “W» 
It was held that an 8 0 Court could try suits for damages 
paddy taken (theft) by defendant. Ini. L R 37 Bom 675 (F B) 
their Lordships held that suit for damages for trees cut from 
plaintiff's land— <J*en If defendant denied plaintiff's title could 
be tried ta S C. Court. Put at three are rain tmvlnngoftnctt 
if trtipjH, [theft) or mischief and at act* of defendant constitute 
<]frne> ti punishable under Chapter Xl’JI of the Indian /V«af 
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Code such suits are now not cognisable by an S C Court. The 
effect of the recent amendment of 1914 is to exclude a large 
number of cases tchtch hud hitherto been tried by Small Cause 
Courts from the jurisdiction of such Courts 

It is therefore clear that the following among 

OTHER SUITS ARE NOW EXEMPTED BY THE NEW AMENDMENT — 
[tide 15 C L J S19 for reasons — a case of bribery ) 

(1) Suit for damages against defendant for cutting a tree 
from plaintiffs land with the intention of dishonestly taking the 
tree out of plaintiff's possession — without plaintiff a consent 
[ude illustration (a) to section 378. 1 P C 1 

(2) Suit for damages for criminal misappropriation by defen- 
dant of plaintiff's movable property entrusted to defendant's 
care [ude illustration (e) to section 398 I P C ] 

(3) Suit for damages against defendant for dishonestly 
removing plaintiff's movable property [vide illustration (/) of 
section 378 I P C read illustration (b) to section 382] 

(4) Suit for refund of money taken by a person under circum 
stances which constitute extortion e g , money taken by Police 
under threat of sending up the plaintiff unless payment is made 
(tide section 383 aDd illustration (d) to section 390 I P C ] 

(5) Suit for refund of money taken by defendant from plain, 
tiff by threatening to injure plaintiff unless payments be made 
(tide illustration (6) to section 390 I P 0 J 

(6) Tor damages for misappropriation by defendant of joint 
movable property belonging to plaintiff and defendant, e g , 
for selling a horse or cow which is joint property of plaintiff and 
defendant by defendant and appropriating the whole proceeds 
to his own use [vide illustration (e) to section 403 I P C ] 

(7) Suit for damages for dishonest misappropriation of 
movable property by a servant (Vide illustration to section 404) 

(8) Suit for damages for dishonest misappropriation by defen- 
dant of moveable property entrusted for carrying [vide illustration 
(/) of section 495 I P CL] 

(9) Suit for damages for not supplying articles after sampl 
[previously supplied [ vide illustration (c) to section 415, IPO] 
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(10) Suit for refund of purchase money on the ground that 
defendant had previously sold his property and had no interest 
In the property at the time of executing conveyance in plaintiff's 
favour [vide illustration (i) to section 415 IPO] 

(11) Suit for damages for wrongfully destroying jont 
property [tilde illustration (g) to section 425 I p C] [See 
article 41 ] 

(12) Suit for damages for intentionally damaging plaintiff’s 
crops by allowing defendant a cattle to enter plaintiff's field 
[tide illustration (A) to section 425 I P C] 

(13) Suit for damages for criminal trespass e g for forcibly 
entering Into plaintiff’s house for annoying or insulting tb« 
plaintiff (tude section 441 I P C) 

RULINGS • 

(1) Suit for money misappropriated is not triable by 8 0 
Court 25 C W N 256 

\2) A suit against a tenant for damages for cutting tree* 
from his hold ng is triable m S C C file 23 C W N 135 notes 

(Read the article on the Subject — 23 OWN 20? (notes) 

(3) Damage suit between co sharers— appropriation of joint 
property In ouster of plaintiff a co sharer is triahlo In 8 C 
Court 23 C W N 900 Read 19 C W N 872 Re»d27C. 

W N 469 

(1) Suit for damages for trees cut and appropriated by » 
stranger involves criminal offence and therefore suoh suit l* 
not triable in S C C file 5lCW N 1100 27 C L J 2*3. 

41 1 C 936 41 I C 494 (Cal ) 

(51 Suit for damages for u*e and occupation of land i» 
triable In S O C file 16 0 W N 80, 22 Mad J49 

(6) Sub clause (j ) 

(1) This appiie* to suits for damages (torts) for Illegal or 
excess ve distress-*-! L R 24 Cat 163 33 AIL 306 1 I C 

35$ ; but S C Court can award compensation for wroegfai 
attachment before judgment— I L R. 26 Mad SOI 

• See Part IV Chapter IV for farther details 
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(ii) A judgment debtor may however recover any excess 
■money realised by D H. by a suit in S C Court— I L R 
1 AIL 388 

till) A suit to get refund of money paid to satisfy a wrongful 
distress warrant is triable by 8. C Court — I L R 24 Cal 163, 

(7) Sub clause (!) 

(0 Suit for damages for abusive language and the like Is 
not cognizable by S C Court — I L R 36 Bom 443 

(ii) Suit for personal injury is not triable by S C Court— I 
L R 5 Cal 925 

(36) A suit by a Muhammadan for exigible mu’nj - 
jal or deferred (muwajjal) dower 

NOTES 

Formerly 8 C Courts could try such suits but a* wrimi 
•relating to contract of marriage have to be gone jxz, « r,rf 
cases they have been excluded 

(37) A suit for the restitution of concert) 

for the recovery of a wife, for the cranky cf a 
minor or for a divorce 

NOTES 

These suits are in the nature of Title Ss-t# t * t . t _ 
quently excepted by this clause 

(39) A suit relating to maintenance . 

NOTES 

U) A suit even for arrears of a* 

cannot be brought in an S C Court — I L.E.1IC*' itS** 

164 , but Bee I L R 11 JIad 134. 

(2) A suit for maintenance in tzi 

to defendant does not He in S C Court. Vlxf ;*j 

(3) For the view of the Bombay Hgt Cs , 

cases (for arrears where amount Is 

48 " 



754 


PART I3C, CHAPTER V 


(39) A suit for arrears of land revenue, village 
expenses or other sums payable to the representa- 
tive of a village community or to his heir or other 
successor in title , 

NOTES 

Cases under this clause are very rare 

(40) A suit for profits payable by the representa- 
tive of village-community or by his heir or other 
successor m title after payment of land revenue, 
village expenses and other sums 

NOTES 

Such suits being in reality suits for enforcing right In landed 
property have been excluded 

(41) a suit for contribution by a sharor in joint 
property m respect of a payment made by him of 
money due from a co-sharer, or by a manager of 
joint property, or a member of on undivided family 
in respect of o payment made by him on account 
of the property or family , 

NOTES 

(1) A suit for contribution Is not cogalisblo by a Court of 
8 mall Causcs-L L R 23 CaL 189 (2) but a suit to recover 
costs paid by one of two defendants who are jointly liable can 
be tried by 8 C Court— L L 11 11 Cal 715 (5) a suit by * 

plalntlfT to recover his share of costs for repairing a Joint property 
can be tried by S C Court— I L R 15 Mad J55 Read 1 
L R. 11 CaL 169 

(t) 8ults referred to lo clause (41) are orcepled a* In these 
■nits very often questions about share to landed property are 
involved but formerly contribution suits bated on contract 
were not excluded, I L R 6 Cal 395 Some suit* In the n»t ur * 
of a contribution suit eg n suit for reoovery of sntlr* » ua 
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paid by the Plaintiff which was payable by the Defendant is triable 
m S C Court — For Principle read 40 All 135 

(3) See Part TV Chapter IV for further discussions 

(42) a suit by one of several joint mortgagors 
of immovable property for contribution in respect 
of money paid by him for the redemption of the 
mortgaged property 

NOTES 

Suits lor coat paid which was payable jointly by the plaintiff 
and the defendant are not excepted Sec note on seotion 15 and 
readiL L R 15 Cal 713 contra I L R 23 Cal 189 

(43) a suit against the Government to recover 
money paid under protest in satisfaction of a claim 
made by a revenue-authority on account of an 
arrear of land-revenue or of a demand recoverable 
as an arrear of land revenue , 

NOTES 

See cases referred in section 15 

(43A) a suit to recover property obtained by 
an act which is, or save for the provisions of 
Chapter IV of the Indian Penal Code, would be 
an offence punishable under Chapter XVII of the 
said Code (Act XLV of 1860) , 

NOTES 

This has been added by Act VI of 1914 

(44) a suit, the cognizance whereof by a Court 
of Small Causes, is barred by any enactment for 
the time being in force , 

NOTES. 

See Indian Companies Act the Copyright Act 

IMPORTANT MISCELLANEOUS CASES. 

(1) If a suit triable by S C Court is tried by mistake as a 
regular suit no appeal hes from the judgment —I 7,. R 40 Cal 53 ? 
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(2) Suit lot damages for trees cut — where defendant has 
a share in the trees — is triable in S C Court Such a case does 
not come under Article 35 (») of the second Sch 27 C W N 469 

(3) Suit on a chit for specific sum is triable in S 0 Court 
though the chit was for a transaction involving criminal offence 
mentioned m Art 35 (it) of the second Sch 27 C W N 549, 

(4) A Small Cause Court could formerly attach immovable 
property before judgment — 28 C W N 16 But this is no longer 
the law after the passing of Aot 1 of 1926 

(5) Jurisdiction of Small Causes Court is not ousted because 
the Court has incidentally to examine accounts for decision 
of a case— 210 W N 784=27 0 L J, 96 

(6) If assessment of municipal tax was ultra vir4S S C 
Court can go into that question for determining an issue IffO 
tat refund of tax realised) before it— 27 0 L J 379 

(7) If a S 0 Court returns a plaiut for presentat on to 
proper Court the latter Court must accept the plaint It can 
refer the question to High Court if it thinks fit to do so —21 
C W N 784 

(8) In a barga suit against a labourer, a Small Cause Court 
can dec’are that an order of a Revenue Officer commuting rent 
under section 40 B T Act was without jurisdiction— 23 C 
W K 614 

(9) Judgment of S C Court should contain short reasons 
for decision 59 I C 906 

-2V. .B. For other important notes 
See Part IV Chapter IV. 
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APPENDICES. 

APPENDIX (A). 

CHAPTER I. 

The Indian Court Fees Act shewing the 
amendments made regarding important por- 
tions in (1) Assam (2) Bengal (3) Behar and 
Orissa (4) Bombay (5) Central Provinces (6) 
Madras (7) the Punjab and (8) the United 
Provinces, 

WITH SHORT NOTES. 

CHAPTER IK 

The Suits Valuation Act (with notes ) 

CHAPTER 111. 

ALL-INDIA PROCESS FEES. 

Process Fees as prescribed — 

Under rules framed by the High Courts of 
(1) Bengal (2) Behar & Orissa (3) Allahabad 
( U P ) (4) Madras (5) Bombay and (6) G P. 

CHAPTER IV. 

Rules relating to expenses of witnesses and 
scales of expenses in the different Provinces. 
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The Civil Court Practice. 

APPENDIX (A) 

COURT FEES. 

Important portions of the C F Act with amendments 
made in the different Provinces and notes 

CHAPTER I. 

Fees payable in Civil Courts and in Public Offices 

Fees payable on documents filed* etc » m Mofuss’l 
Courts o> m Public Offices 
Except in the Courts mentioned in the Court Fees 
Act, no document of any of the kinds specified as 
■chargeabte in the first or second schedule to that 
Act shall be filed, exhibited or recorded in any Court 
of Justice, or shall be received or furnished by any 
public officer, unless in respect of such document 
-there be paid a fee of an amount not less than that 
indicated by either of the said schedules as the proper 
fee for such document [see section 7 of C F. Act] 
Valuation ofiuits for purposes of court fees. 
Computation of fees payable in certain suits for money 
The amount of fee payable under the C F Act m 
the suits* next hereinafter mentioned shall be com- 
puted as follows — 

•Ab to the valuation of suits for the purpose of determining 
the jurisdiction of Courts see the Suits Valuation Act 1887 (V™ 
•of 1887) 
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1 In suits for money (including suits for damages 
or compensation, or arrears ,of maintenance or 
annuities, or of other sums payable periodically) 
— according to the amount claimed 

i 

Suits for Maintenance, Etc. 
u In suits for maintenance and annuities or 
other sums payable periodically — according to the 
value of the subject-matter of the suit, and such value 
shall be deemed to be ten times the amount claimed 
to be payable for one year 


Suits for Movables, Joint Property, Declaration*) 
Injunction, Accounts and Easement. 

in In suits for movable property other than 
money, where the subject-matter has a market value- 
according to such value at the date of presenting 
the plaint 

iv In suits — 


(o) for movable property where the sub’^cU 
matter has no market value, as for instancy 
case of documents relating to title, 

(6) to enforce the right to share in any pr\ 
on the ground that it is joint family property, 

(c) to obtain a declaratory decree or order, 
consequential relief is prayed, 

(d) to dbtain an injunction, 

(e) for n right to some benefit (not othorwil 
provided for) to arise out of land, 

(J) for Recounts, 

According to the amount at which the relief sought 
is valued in the plaint or memorandum of appeal 
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In all such suits the plaintiff shall state the 
amount at 'which he values the relief sought * * 

Suits for lands, houses and gardens, 
v In suits for ’the possession of land, houses 
and gardens — according to the value of the subject 
matter and such value shall be deemed to be — 
where the subject matter is land, and — 

(а) where the land forms an entire estate, or a 
definite share of an estate, paying annual revenue to 
Government , 

or forms part of such an estate and is recorded 
in the Collector’s register as separately assessed with 
such revenue, 

and such revenue is permanently settled — 
ten tunes the revenue so payable 

(б) where the land forms an entire estate, or a 
definite share of an estate, paying annual revenue 
to Government, or forms part of such estate and is 
recorded as aforesaid , 

and such Tevenue is settled, but not per- 
( J manently— 

I five times the revenue so payable 
I (c) where the land pays no such revenue, or has 
been partially exempted from such payment, or is 
charged with any fixed payment in lieu of such 
revenue, 

and nett profits have arisen from the land during 
the year next before the date of presenting the plamt- 
fiifteen times such nett profit 

but where no such nett profits have arisen there- 
from the amount at iwhich the Court shall estimate 
the land with reference to the value of„ similar land^ 
in the neighbourhood 
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(rf) where the land forms part of an estate-paying 
revenue to Government, but is not a definite share 
of such estate and is not separately assessed as above* 
mentioned — the market-value of the land * * * 

Explanation — The word “estate," as used in this 
paragraph, means any land sul ject to the payment of 
revenue, for which the proprietor or farmer or raiyat 
shall have executed a separate engagement to Gov- 
ernment, or which, in the absence of such engage- 
ment, shall have been separately assessed with reve- 
nue 

(e) Where the subject-matter is a house or 
garden — according to the maiket value of the house 
or garden 

Suit to enforce a right of pre-emption- 

vi In suits to enforce a right of pre-emption— 
according to the value (computed m accordance with 
paragraph v of this section) of the land house or 
garden in respect of which the right is claimed 
Suit for interest of assignee of land-revenue. 

Vli In suits for the interest of an assignee of 
land revenue — fifteen times his net profits as such 
for the year next before the date of presenting the 
plaint 

Suit to set aside an attachment 

viu In suits to set aside an attachment of land 
or of an interest in land or revenue — according t° 
the amount for which the land or interest was 
attached 

Provided that, where such amount exceeds the 
value of the land or interest, the amount of fee shall 
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be computed as »f the suit were for the possession of 
■such land or interest 

Suit to foreclose and Suit to redeem. 

ix. In suits against a mortgagee for the recovery 
of the property mortgaged. 

and m suits by a mortgagee to foreclose the 
mortgage, or, where the mortgage is made by con« 
ditional sale, to have the sale declared absolute — 
according to the principal money expressed to be 
secured by the instrument of mortgage. 

Suit for specific performance. 

x In suits for specific performance — 

(u) of a contract of sale — according to the amount 
of the consideration 

(6) of a contract of mortgage — according to the 
amount agreed to be secured 

(c) of a contract 'of lease— according to the 
aggregate amount of the fine or premium (if any) 
and of the rent agreed to be paid during the first 
year of the term 

(d) of an award — according to the amount or 
value of the property in dispute . 

Suit between landlord and tenant. 

In the following suits between landlord and 
tenant — 

(а) for the delivery by a tenant of the counter- 
part of a lease, 

(б) to enhance the rent of a tenant having a 
right of occupancy, 

(c) for the delivery by a landlord of a lease, 
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(cc) for the recovery of immovable property from 
a tenant including a tenant holding over after the 
determination of tenancy, 

(d) to contest a notice of ejectment 

(e) to recover the occupancy [ of immovable 
property] from which a tenant has been illegally 
ejected by the landlord, and 

if) for abatement of rent- 

according to the amount of the rent of the [im- 
movable property] to which the suits refer, payable 
for the year next before the date of presenting the 
plaint 

Appeal. 

Fee on memorandum of appeal against order 
relattng to compensation 

The amount of fee payable under the Act under 
section 8 on a memorandum of appeal against an 
order relating to compensation under any Act for 
the time being in force for the acquisition of land for 
public purposes shall be computed according to the 
difference between the amount awarded and the 
amount claimed by the appellant 
Mesne Profits 

Procedure in suits for mesne profits or accounts 
uhen amount decreed exceeds amount claimed . 

In suits for mesne profits or for immovable 
property and mesne profits or for an account, if 
the profits or amount decreed are or m in excess 
of the profits claimed or the amount at which the 
plaintiff valued the relief sought, the decree shall 
not bo executed until the difference between the 
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fee actually paid and the fee which would have been 
pavable had the suit comprised the whole of the 
profits or amount so decreed Bhall have been paid 
to the proper officer [See section 11 of the Court 
Pees Act ] 

Where the amount of mesne profits is left to be 
ascertained m the course of the execution of the 
decree if the profits so ascertained exceed the 
profits claimed the further execution of the decree 
shall be stayed until the difference between the 
the fee actually paid and the fee which would have 
been payable had the suit comprised the whole of 
the profits so ascertained is paid If the additional 
fee is not paid within such time as the Court shall 
fix the suit shall be dismissed 

Important rulings under the Court Fees Act 

(1) Jurisdiction of Court and valuation 
for Court Fees 

Jurisdiction of a Court is ascertained with refe 
rence to the value of the subject matter and cannot 
depend on the valuation for purposes of court fees 
Vide 25 W R 39 

For determining valuation for purposes of court 
fees market value of the property is to be taken — 
Vide 12 B L R 113 and I L R 1 Bom 543 Vide 
I L R 17 Cal G80 see also 11 C W N 705 

(2) Mortgage Suits 

(a) Interest claimed is included in valuation 
Vide I L R 18 Bom 696 

(3) Interest after suit 

(b) This is not included m valuation in cases of 
appeals Vide I L R 15 Bom 416 


766 


PART X, CHAPTER I 


(4) Suita for Mesne Profits. 

At first court feBs have to be paid on the amount 
claimed at the outset — see section 31 of the C F. Act 

(5) Suits for tilte-deeds. 

Court fees to be paid according to the relief 
claimed and not according to the value of the pro 
perty covered by the deed — -Vide I L R 4 Cal 322. 

(6) Partition Suits 

By a person m possession -Rs 15 as court fees is 
required Vide I L R 8 Cal 757 , but where the 
plaintiff is not in possession ad valorem fees have to 
be paid Vide I L R 18 Bom 209 (See 13 I C 185 
and 16 I C 771 ) 

(7) Declaratory Suits 

(a) If injunction is prayed— it amounts to consequen- 
tial relief Vide I h R 26 Cal 854 7 C L J 36 P C 

(b) When consequential relief is claimed— fld 
valorem fees to be paid Vide I L R 28 Cal 567 

(8) Suit to set aside adoption and to declare 
it invalid 

(c) If possession of immovable property is aimed 
at in such a suit, ad valorem fees on the value of the 
property has to be paid Vjde 22 W R 338 

(9) Suit after claim is disallowed 

(d) Where claim is disallowed and the unsuccess 
ful party brings a suit for declaration of his title and 
and asks for an injunction to restrain sale 50 
execution, these prayers amount to consequential 
relief and orf lotorem fees have to be paid— Vide 
I L R 31 Ca! 511 See also 15 Cal 104 and 22 
W U 422. 
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(10) Suit after Revenue sales. 

(e) To declare a revenue sale invalid and for posses- 
sion — ad valorem fees to be paid Vide 6 C. W N. 157. 

(11) Suit for declaration that plaintiff is heir 
of some person. 

(/) In such a suit, if possession is claimed, ad- 
talorem tees to be paid Vide 16 W. R. 259. 

(12) Suit to impugn a decree. 

(#) Where a plaintiff seeks to impugn a decree 
and to set aside an attachment in execution of such 
decree —in such a case if the decretal sum exceeds 
the value of the property then the latter is the 
value of the suit if the decretal debt does not exceed 
valuation of the property then court*fees have lobe 
paid on the decretal amount. Vide 7 C. t J. 36 P C 

(13) Suits for setting aside documents. 

(a) To set aside a will or any other deed 
In such suits where there are other substantial 
prayers, advalorem fees have to be paid — Vide 22 W. 
R 438=15 B L. R 172 

( 1 b ) To cancel an agreement to sell with a prayer 
for any other relief which the Court considers to be 
reasonable — advalorem fees to be paid. Vide I L B. 
15 Mad. 294 

(14) Valuation of suit and relief. 
(Declaratory suit.) 

(a) Where plaintiff is in possession but prays for 
declaration of title und injunction — the Court must 
accept the valuation as given by the plaintiff v * 

I £ B. 17 Bom. 207. 
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(b) It has been held that' under certain circum- 
stances the Court can look into the valuation given 
by the plaintiff. (9 C. W. N. 690=1. L. R. 32 Cal. 
734). Ip this case which was for setting aside a 
mortgage decree for Rtf'. 10.000 on the ground of fraud 
with a prayer for injunction restraining execution — 
the Court ordered the plaintiff to pay advalorem fees. 

Note. — See Mo. 24. 

(15) Account Suit.® • 

(а) Advalorem fees have to be paid on the valua- 
tion given at the outset — Vide I. L. 9 Bom. 22 ; 16 W. 
R. 156. I. L. R. 13 Bom. 517. 

(б) Plaintiff may subsequently pay deficit Court 
fees t. e. after the amount due to him is ascertained ; 
Vide I. L. R. 31 Cal. 365. 

(16) Suit regarding share of a revenue 
paying estate. ' 

The court fees have to be paid under cl. (a) of 
section 7, sub-sec. V of the Court Fees .Act on 10 
times the proportionate revenue payable — Vide 12 
C. W. N. 990. 

(17)i Pre-emption suit. 

In this class of suits the Bubject matter is tho 
right of pre-emption, the value of which and not that 
of the property itself determines the jurisdiction of 
a Court. Vide I. L. R. 13 Cal. 255. ( 

.(18) Redemption suit, Jurisdiction and Court fees. 

(o) For jurisdiction the amount’ due on the 
mortgage is tho value. Vide I. L. R. 11 Bom. 591. 

• For valuation for purposes of court-feo la suit for adminis- 
tration or accounts. See 45 Cal. 639. 



CIVIL COURT PRACTICE. 


769 


(6) For Court fee:-, the money secured by the 
deed , see sec. 7 of the C F Act 

A ft — Appeal Court fees have to be paid on the 
amount due from the mortgagor as found by the 
Court of first in«ti nee — Vide I L R 6 All. 488. 

(19) Suit for possession of occupancy holding. 
When brought against the landlord the suit is 

valued at one year’s rental — Vide I L R. 32 Cal 268. 

(20) Suit under section 106 of the B. T. Act. 
Rupees ten worth (Now Rs 15) court.fees would 

he required —Vide 18 Indian Cases 275. 

(21) Court-fees payable in suits transferred 
from Settlement Officer to Civil Court. 

No court fees leviable 10 C W N. 917. 

(22) Court fees on W S when set-off is claimed. 

Ad valorem court fees to be paid on the amount 
claimed as set off 10 C W N 199 Contra 8 C W. N. 
174 (Sec No 30) 

(23) Court fees payable on suits upon 
instalment bonds. 

To be paid on the amount claimed, and not on 
the whole amount covered by the bond ; 4 W. R. 
(S.C.C) 12. 

(24) Valuation of declaratory suits 
with consequential relief. 

Where consequential relief is prayed ad t alorem 
Jee is to be paid. 

(a) A prayer for injunction is a prayer for conse- 
quential relief 15 C. W. N. 705 I. L R. 32 Cal, 
734 ✓ 
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( b ) A prayer for recovery of trust money in a 
«uit for setting aside a trust deed amounts to a prayer 
for consequential relief I L R 10 Cal 380 

(c) A suit for setting aside a summary order 
and for confirmation of possession is a suit with 
consequential relief 19 W R 18 

(d) A suit for setting aside a forged will and for 
confirmation of possession — advalorem fee to be paid 
22 W R 438 22 W R 340 (PC) 

Note —See No 14 

(25) Plaint for correction of the record of rights 

Court fees are payable on the value of relief and 
not as in a declaratory suit 11 C L J 158 

(26) Easement Suit 

Court fees payable on the value of the relief— 
(Easement has been held to be immovable property) 
12 C W N 969 

(27) Suit for winding up a partnership business 

This i« m the nature of a suit for accounts and 
should be stamped accordingly 13 C L R 160 and 
I L R 6 Cal 321 

(28) Suit for definite share of an estate 

For this see 12 C W N 990 
(30) Set off 

Set off claimed in written statement in a rent 
suit not to be properly stamped — Vide 8 C W N 
174 Contra 10C WN 139 

(31) Valuation in Probate cases — Sec 19B 

Whether debts can be recovered or not full fr** 
must be paid on the amount said to bo duo to the 
estate- Vide I L. R 24 Cal 567 
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(«) When a property is subject to mortgage the 
amount of mortgage to be deducted from the value 
of the property — Vide 16 W R 253 

(32) Valuation of property of a deceased by 
the Court at the instance of the 
Collector — Sec* 19 H. 

1 he Court should hold an enquiry as to disputed 
valuation — Vide 6 C W N 898 

(33) Plaints filed with insufficient'stamp — Sec. 28. 

Court to grant a time for filing deficit court- 
fee* - Vide I L R 19 Cal 780 

(34) Enlargement of time originally allowed 

for filing deficit court-fees. 

The Court can enlarge the time Vide I L II 
31 Cal 75 

(35) Stamps should be purchased in the name 

of the party or his agent. 

If stamps purchased bv different persons and 
on different dates are filed— the filing pleader must 
explain the circumstances under which stamps 
were purchased before they can be punched by the 
officer of the Court — Vide 6 C W. N 785 

(36) Refund of Court Fee Stomps 

When any person is possessed of impressed Court- 
Fee stamps for which he has no immediate use, or 
which ha\e been spoiled or rendered unfit or useless 
for the purpose intended, or when any person 
is possessed of two or more (or in the case of 
denominations below R* 5, four or more) court fee 
adhesive labels which have never been detached 
from each other, and for which he has no immediate 
u«e, the Collector shall, on application, repay to him 
the value of such stamps or labels in money, 
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one anna in the rupee, upon such person delivering 
up the same to be cancelled, and pioving to the 
Collector s satisfaction that they were purchased by 
him with a bona-fide intention to use them that he 
has paid the full price thereof, and that they were 
so purchased or, in the case of impressed Court fee 
stamps so purchased, spoiled or rendered useless 
within the period of six months preceding the date 
on which they were so delivered 

Schedule 1 

N. B — ( Local amendment* have been shown under 
each head ) 

1 Plaint — ' written statement, pleading, a set off 
on counter claim’ or memorandum of appeal (not 
otherwise provided for in this Act) or cross objection 
presented to any Civil or Revenue Court, except 
those mentioned in section 3 — 

(ti) When the amonnt or value of the subject 
matter in dispute does not excoed Rs 5 6 annas 

(b) When such amount or value exceeds Rs 5/ 

for every Rs 5/- or part thereof, in excess of R° » 
up to Rs, 100/ 6 annas 

(c) When such amount or value exceeds Rs 100/ 
for every Rs 10/- or part thereof, in excess of Rs 100/ 
up to Rs 1000/ — -12 annas 

(d) Whon such amount or value exceeds Rs 
1000/- for every Rs 100/- or part thereof, in excess of 
Rs 1000/- up to Rs 5000/ — -Rs 5/- 

(e) When such amount or value exceeds Rs 

5000/ for every Rs 250/- or part thereof, in excess of 
Rs 5000/- up to Rs 10,000/ Rs 10/- 
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(/) " hen such amount or value exceeds Rs 
10 U00 for e\ ery Rs 500/ or part thereof in excess 

of Rs 10 000/ up to Rs 20 000 Rs 15/ 

( 7 ) When such amount or value exceeds 

Rs 20 ( 00 / for every Rs 1000 or part thereof in 

excess of Rs 20 000/ up to Rs 30 000/ Rs 20/- 

(A) When such amount or value exceeds Rs 30 000 
for every Rs 2000/ or part theieof in excess of 
JO 000 up to Rs 50000 Rs 20/ 

( l ) When such amount or value exceeds 

Rs d0 00i) for every Rs 5000/ or part thereof in 
excess of Rs 50 000/ Rs 25/ 

Provided that the maximum fee leviable on a 
plaint or memorandum of appeal shall be Rs 3000/ 
Amendments m Bengal (Beng a Act II of 1922). 

ij) When the amount or value of the subject 
matter in dispute does not exceed Ps 75/ for every 
Rs 5/ or part thereof of such amount In value- 
6 annas 

(k) When such amount or value exceeds Rs 75/ 
for every Rs 5 / or part thereof in excess of Rs 75/ 

up to Rs 100/ 8 annas 

(/) When such amount or value exceeds Rs 100/ 
for every Rs 10/ or part thereof in excess of 
Rs 100/ up to Rs 150/ Re 1 2 as 

(m) When such amount or value exceeds Rs 150/ 

for every Rs 10/ or part thereof up to Rs 1000/ 

Re 1 2 annas 

( 0 When such amount or value exceeds Rs 
1000/ for every Rs 100/ or part thereof in excess of 
Rs 1000/ up to Rs 7500/ Rs 7 8 annas 
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(o) When such amount or value exceed* 

Rs. 7500/- for every Rs. 250/- or part thereof in 
excess of Rs. 7500/- up to Rs 10,000/ Rs. 15/- 

(p) When such amount or value exceed* 

Rs 10.000/- for every Rs 500/- or part thereof m 
excess of Rs 10,000/- up to Rs 20,000/ Rs 22. 8 a* 

(f /) When such amount or value exceed* 

Rs 20,000/. for every Rs 1000/- or part thereof, in 

exces* of Rs. 20,000/- up to Rs 50,000/- Rs 30/- 

(r) When such amount or value exceed* 

Rs 50,000/ for every Rs 5000/- or part thereof, in 
exceess of Rs 50,000/ Rs 37 8 annas. 

Provided that the maximum fee leviable on a 
plaint or memorandum of appeal shall be Rs 10,000/- 
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BENGAL. 


Table of Rates of 4 d lalorem fees on plaint and 
memorandum of Appeal. 
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420 ; 

47 4 

0 

90 | 

95 

7 

10 

0 

420 

430 

48 6 

0 


100 

8 


0 

430 

440 

49 8 

0 


110 

9 

12 

0 

440 

450 

50 10 

0 

110 

120 

10 

6 

0 

450 

460 , 

51 12 

0 

130 

130 

13 

0 

o 1 

460 

4~0 

52 14 

0 

130 

140 | 

14 

10 

0 

470 1 

480 • 

54 0 

0 

140 

150 | 

16 

4 

0 

480 1 

490 1 

55 2 

0 

150 

, 160 

18 

0 

0 , 

490 

500 . 

56 4 

0 

160 

| 170 

19 

2 

0 ! 

500 

510 

57 6 


170 

180 

20 

4 

0 ] 

510 

520 

58 8 


180 

190 

21 

6 

0 

5*0 

530 

59 10 


190 

200 

22 

8 

0 

530 

540 

60 12 


200 

210 

23 

10 

0 

540 

550 

61 14 


210 

1 220 

i 24 

12 

0 

550 

560 

63 0 


220 

230 

25 

14 

0 ! 

560 

570 

64 2 


230 

240 

27 

0 

“I 

570 

580 

66 4 

0 
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PART X CHAPTER I 


BENGAL — Contd 

Table of Rates of ad valorem fees on plaint and 
Memo of appeal 


But 

does not Proper fee 
exceed 
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When 

exceeding 

3ut not 
exceed 
ing 

Fee 


When But ”° l 

exceeding 

Fee 


Rs 

Rs 

Rs 

. 

P 

Rs 

Rs 

Rs As 

P 

4 000 

4 100 

345 

0 

0 

5 800 

5 900 

480 

0 

0 

4100 

4 2t)> 

3 >2 

8 

0 

5 900 

6(00 

487 

8 

0 

4 1(0 

4 3(0 

360 

0 

0 

6 0(0 

6 100 

495 

0 

0 

4 300 

4 4t0 

367 

8 

0 

6 1(0 

6 2(0 

502 

8 

0 

4 400 

4 50<> 

375 

0 

0 

6 200 

6 300 

510 

0 

0 

4 500 

46 0 

382 

8 

0 

6 300 

6 41 0 

517 

8 

0 

46 0 

4 700 

390 

0 

0 

6 400 

6 500 

525 

0 

0 


4 800 

397 

8 

0 

6 500 

6 600 

532 

8 

0 


•<900 

405 

0 

0 

6 600 

6 700 

540 

0 

0 

4 900 

5 000 

412 

8 

0 

6 700 

6 800 

.547 

8 

0 

5 000 

5 100 

420 

0 

0 

6 800 

6 900 

555 

0 

0 

5 If 0 

5 200 

4‘>Y 

8 

0 

6 9U0 

7 000 

562 

8 

0 

5 200 

5 310 

435 

0 

0 

7 000 

7 ICO 

570 

0 

0 

5 100 

5 400 

441 

8 

0 

7 100 

7 200 

577 

8 

0 

5 400 

5 500 

450 

0 

0 

7 200 

7 300 

a85 

0 

0 

5 500 

56 0 

457 

8 

0 

7 300 

74 0 

592 

8 

0 

5 600 

5 700 

465 

0 

0 

7 400 

7 500 

600 

0 

0 

a 700 

5 800 

472 

8 

0 







After this, for every two hundred and fifty rupees 
add rupees fifteen — so on up to ten thousand rupees, 
then for every five hundred rupees — add rupees 
twenty two annas eight and so on up to twenty 
thousand rupeeB Then for every one thousand of 
rupees — add rupees thirty and so on up to fifty 
thousand rupees , over fifty thousand rupees— add 
rupees thirty-seven eight annas for every five 
thousand rupees, but the fee in no case shall exceed, 
ten thousand rupees 
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PART X, CHAPTER I. 


Changes by Local Acts 
ASSAM 

Table of rates of ad valorem' fees leviable on plaints 
and memo of appeal 


When the 
amount or value 
of the subject 
matter exceeds 

But does not 

Proper fees 
under Assam 
Act II of 1922 
(Assam) 

Rs 

As 

p 

Rs 

As 

p 

Rs 

\s 

P 




5 

0 

0 

0 

6 

0 

5 

0 

0 

10 

0 

0 

0 

12 

0 

10 

0 

0 

15 

0 

0 

1 

2 

0 

15 

0 

0 

20 

0 

0 


8 

0 

20 

0 

0 

25 

0 

0 

1 

14 

0 

25 

0 

0 

30 

0 

0 

2 

4 

0 

30 

0 

0 

35 

0 

0 

2 

10 

0 

35 

0 

0 

40 

0 

0 

3 

0 

0 

10 

0 

0 

45 

0 

0 

3 

6 

0 

45 

0 

0 

50 

0 

0 

3 

12 

0 

50 

0 

0 

55 

0 

0 

4 

2 

0 

55 

0 

0 

60 

o 

0 

4 

8 

0 

60 

0 

0 

65 

0 

0 

4 

14 

0 

65 

0 

0 

70 

0 

0 

5 

4 

0 

70 

0 

0 

75 

0 

0 

5 

10 

0 1 

75 

0 

(I 

80 

0 

0 

6 

2 

o 1 

80 

0 

0 

85 

0 

0 

6 

6 

0 1 

85 

0 

0 

90 

0 

0 

6 

12 

0 

9(1 

0 

0 

95 

0 

0 

7 

2 

0 

95 

0 

0 

100 

0 

0 

7 

8 

0 

100 

0 

0 

no 

0 

0 

12 

6 

0 

110 

0 

0 

120 

0 

0 

13 

8 

0 

120 

0 

0 

130 

0 

0 

14 

10 

0 

130 

0 

0 


0 

0 

15 

12 

0 

UO 

0 

0 

150 

0 

0 

16 

14 

0 

150 

0 

0 

160 

0 

0 

18 

0 

0 

160 

0 

ft 

17ft 

0 

0 

19 

2 

0 

170 

0 

0 


0 

0 

20 

4 

0 

180 

0 

0 

190 

0 

0 

21 

6 

0 

190 



200 

0 

0 


8 

0 

200 

0 

0 

210 

0 

0 

23 

10 

0 

210 

0 

0 

220 

0 

0 

24 

12 

0 

220 

0 

0 

230 

0 

0 

25 

14 

0 

230 



240 

0 

0 

27 

0 

0 

210 

0 

0 

230 

0 

0 

23 

2 

0 


For plaints of higher values see the Bengal Schedule as the rest of the 
imendmeuta la both the provinces are same } 
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BOMBAY. 

Table of rates of ad valorem fees leviable on plaints 
and memo of appeal 


W nen the 1 
amount or 

the subject P 
matter i 
exceeds ! 

Bat 

does not 
exceed 

Proper 

Fee 

\\ ben the 
amount or 
value of the' 
subject 

exceeds 

But 

does not 
exceed 

Proper 
| Fees 

Rs 1 

Rs 1 

Rs . 

As 

Rs 

Rs 

Rs 

As 




6 

250 

260 

19 

8 




12 

260 

270 

20 

4 



1 

2 

270 

280 

21 

0 



1 

8 

280 

290 

21 

12 



1 

14 

290 

300 

22 

8 



2 

4 

1 300 

310 ; 

23 

4 



2 

10 

310 

320 

24 

0 



3 

0 

320 

330 

24 

13 



3 

6 

330 

340 

25 

8 


50 1 

1 3 

n 

1 340 

350 1 

26 

4 

50 

55 

4 

2 

350 

360 

27 

0 

55 

60 

1 4 

8 

360 

370 

27 

n 



4 

14 

370 

380 

28 

8 


70 

5 

4 

380 

390 

29 

4 

70 

75 

5 

10 

390 

400 

30 

0 

75 

80 

6 

0 

400 

410 

30 

12 


85 

6 


410 

420 

31 

8 


90 

6 

12 

il 420 

430 

32 

4 

90 

95 

7 

2 

430 

440 

33 

0 

95 

100 

7 

8 

440 

450 

33 

12 

100 

110 

8 

4 

. 450 

460 

34 

8 

uo 

120 

9 

0 

460 

470 

35 

4 

120 

130 

9 

12 

470 

480 

36 

0 

130 

140 

10 

8 

480 

490 

36 

12 

140 

150 

11 

4 

490 

500 

37 

8 

150 

160 

12 

0 

500 

510 

38 

4 

160 

170 . 

13 

12 

510 

520 

39 

0 

170 

180 

13 

8 

520 

530 

39 

12 

180 

190 

14 

4 

530 

540 

40 

8 

190 

200 , 

15 

0 

340 

550 

41 

4 

200 

210 . 

15 

12 

550 

560 

42 

0 

210 

220 

1G 

8 

560 

570 

42 


220 , 

230 

17 

4 

570 


43 



240 

18 

0 

580 

590 

44 

V 


250 

18 

12 

590 

600 

45 




780 


PART X. CHAPTER I 


BOMBAY— Contd. 


Table of rates * ad valorem’ fees leviable on plaints 
and memo of appeal. 


When the 
amount or 
value of 
the subject 
matter 
exceeds. 

But 

does not 
exceed 

Proper 

Fee 

When the 
amount or 
value of the 
subject 
matter 
j exceeds 

But 

'does no! 
| exceed 

[ 

Proper 
' Fee 

Rs 

Rs 

Rs 

A 

R.. 

Rs 

Rs 

As. 

600 

610 

1 45 

12 

950 J 

960 

72 

0 


620 

45 

8 

! 960 

970 

72 

12 


630 

47 

4 

i 970 | 


73 

8 


640 

48 

0 

I 980 f 

990 

74 

4 


650 

48 

12 

990 

1000 

75 

0 


! 660 

40 

8 

! 1000 

lino 

8* 

0 


I 670 

50 

4 

1100 

1200 

85 

0 


680 

51 

!) 

1207 


CO 

0 

680 1 

1 690 

51 

12 

! 1300 

1400 

95 

0 

690 

700 

52 

8 

[ 1400 


100 

0 

700 

i 710 

53 

4 

1500 

1600 

105 

0 


720 

54 

0 l 

1600 

17u0 

110 

0 


I 730 

54 

12 1 

1700 

1800 

115 

0 

730 

, 740 

55 

8 

1800 


120 

0 

740 

I 750 

50 

4 

1900 

2000 

125 

0 

750 

, 760 

57 

0 

2000 

2100 

130 

0 

760 

770 

57 

12 , 

2100 

2200 

135 

0 

770 

I 780 

58 

8 i 

2200 

4300 

no 

0 

780 1 

| 790 

59 

4 

23C0 

2400 

145 

0 

790 

800 

60 

0 

2100 

2500 

150 

0 

800 1 

1 810 

60 

12 

2500 

2600 

155 

0 

MO | 

8t0 

61 

8 : 

2600 

2700 

160 

0 

820 1 

830 

62 

4 ■ 

2700 

2800 

165 

0 

830 

M0 

63 

11 1 

2500 

2J0 ) 

170 


810 1 

850 

63 

12 1 

2100 

7000 

175 


850 ! 

! 860 

61 

8 , 

3001* 

3100 

180 


860 1 

870 

65 

4 ( 

3100 

3200 

185 


870 1 

88ti 

66 

0 

3JOO 

7100 

190 


880 

890 i 

66 

12 

3300 

340 l 

195 


8 JO 

9C0 1 

67 

8 

3100 

33(10 

20* 


900 

910 

GS 

4 

3500 

3600 

205 


910 

920 ( 

C9 

0 

3600 

3700 

210 


920 | 

I •’JO 

C9 

12 

371*0 

3^0 * ( 

315 


930 i 

910 j 

70 

8 

7800 

3300 

2J0 


910 I 

930 

71 

4 

7370 

4000 

225 
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BOMBAY — Contd 


Table of rates of ad talorem fees leviable on plaints 
and memo of appeal 


Wben t&e 
amount or 
value of 

^ BUt J 

Proper 1 

\V pen the f 
amount or 1 
value of the 

But 

Proper 

the subject 
matter 

exceed ^ 

Fee 

subject 1 
matter 
exceeds , 

e "" d 

Fee 

Rs. 

Rs 

Rs As. ( 

t H, 

Rs j 

Rs As 


4100 

230 0 

450u ! 

4600 j 

255 0 

4100 

, 42i 0 

235 0 | 

4600 

4700 

260 0 

4200 

| 4300 

240 0 

4700 

4800 

265 0 

4300 

i 4400 , 

24j 0 

1 4800 

4900 

270 0 

4400 

1 4500 

1 

250 0 

1 

j 4900 

1 

5000 

I 

275 0 



N B —For plaints of higher values see 


Bombay Act II c 
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PART X, CHAPTER I. 


BEHAR AND ORISSA. 


Table and rates of * ad valoien' fees leviable on plaint 


and memo of appeal 


When the 
i mount or 
value of 
the subject- 
matter 
exceeds 

But 

does no 
exceed 

1 Proper fees 
under Behar 
and Orissa 
Act I of 
1922 

1 When the 
amount or 
value of 
the subject 
matter 
exceeds 

But 

does no 
exceed 

Proper fee 
under Behar 
and Ori*sa 
Act I of 
1922 

Its 

Rs 

Rs 

As 

Rs 

Rs 

Rs As 

0 

5 

0 

6 

280 

290 

26 8 

5 

10 

0 

12 

290 

300 

27 8 

10 

15 

1 

2 

3 DO 

310 

28 8 

15 

20 

1 

8 

310 

320 

29 8 

20 

25 

1 

14 

320 

330 


25 

30 

2 

4 

330 

340 

31 8 

30 

35 

2 

10 

340 

350 


35 

40 

A 

0 

350 

3G0 



45 

3 

G 

360 

370 

34 8 

45 

30 

i 

12 

370 

380 

35 8 



4 


380 

390 


55 

CO 

4 

X 

390 

■400 

37 8 

60 

65 

4 

14 

400 

410 


65 


5 

4 

410 

420 


70 

75 

5 

10 

420 

430 


75 

B0 

6 

0 

430 

440 



85 

6 

6 

440 

450 



90 

6 

12 

450 

460 




7 

2 

460 

470 



100 

7 

8 

470 

480 



110 

B 

8 

480 

490 

46 8 


120 

9 

8 

490 

500 

4< 8 


130 

10 

8 1 

500 

510 




11 

8 

510 

520 




12 

8 

520 

530 

50 8 


160 

13 

8 1 

530 

540 




14 


510 I 

550 




15 

8 

550 

560 




16 

S 

5C0 



190 

200 

17 

8 

570 

580 


200 


18 

8 

480 



210 

220 

19 

8 

590 

600 

5i 8 



20 

8 

coo 



230 


21 

8 

610 

C20 


2 10 


22 

8 

620 

630 

60 8 

250 

260 

23 

8 

630 

640 


sco 

570 

2t 

8 

640 



270 

2BO 

23 

8 

650 

660 
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BEHAR AND ORISSA - Conut 


amount of [ 

But L 

Proper fee 
nder Behar 

When the I 
amount of 
value ol 
the subject 
matter J 

exceeds 

But 

Proper fee 
wder Behar 

does not 

the subject d 

matter 

and Orissa 
Act I of 
1922 

loes not 
exceed 

and Orissa 
Act I of 
1922 

Bs 

Ks 

Rs As 1 

Rs 

Rs 

Rs As 



64 

8 

1300 

1400 

127 

8 



65 

8 

1400 

1 500 

135 





8 

1 500 

1 600 

142 

8 


"00 

67 

8 

1 600 

1 700 

150 

0 


710 

68 

8 

1 700 

1 800 

157 

8 


720 

69 

8 

1 800 

1900 

165 

0 



70 

8 

1 900 

2 000 

172 

8 

730 

740 1 

71 

8 

2 000 

2 100 

180 

0 

740 

750 

72 

8 

2 100 

2 200 

18- 

8 


760 

73 

8 

2 200 

2 300 

195 

0 



74 

8 

2 300 

2 400 

202 

8 


780 

75 

8 

2 400 

2 500 

210 

0 


790 

76 

8 

2 500 

2 600 

217 

8 

790 

800 

77 

8 

2 600 

2 700 

225 

0 

800 

810 

78 

8 

2-00 

2 800 

232 

8 

810 

820 

79 

8 

2 80 0 

2 900 

240 

0 

820 

830 

SO 

8 

2 90J 

3 000 

247 

8 



81 

8 

3,000 

3100 

255 

0 

840 

850 

82 

8 

3 100 

3 200 

*62 

8 

850 

860 

83 

8 

3 200 

3 301 

270 

0 

860 

870 

84 

8 

3 300 

3 400 

277 

8 


880 

85 

8 

3 400 

3 500 

285 

0 

880 

890 

86 

8 

3 500 

3 600 

292 

8 


900 

87 

8 

3 600 

3 700 

300 

0 

900 

910 

88 

8 

3 700 

3 800 

307 

8 

910 

920 

89 

8 

3 800 

3 900 

315 

0 

920 

930 

90 

8 

3 900 

4 000 

322 

8 

930 

940 

91 

8 

4 000 

4 100 

330 

0 

940 

950 

92 

8 

4 100 

4 200 

337 

8 

950 

960 

93 

8 

4 200 

4 300 

345 

0 

960 

970 

94 

8 

4 300 

4 400 

352 


970 

980 

95 

8 

4 400 

4 5QQ 

360 

0 

980 

990 

96 

8 

4 500 

4 600 

367 

8 

990 

1000 

■97 

8 

, 4 600 

4 7QQ 

375 


1 000 

1100 

105 

0 

4 700 

4 800 

382 


1 100 

1200 

112 

8 

| 4 800 

4 900 

390 

0 

1 200 

1300 

120 

0 

4 900 

5 000 

397 

8 ' 


N B —For plaints of higher values see Behar and 
Act I of 1922 
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PART X, CHAPTER I. 


Court Fees Central Provinces C P. Act 1 of 1999 
(Amendment ) 

(Court fees payable on plaints and memo of appeal ] 


For the second and third columns of Artiolc 1 in the first 
Schedule to the Indian Court Fees Act the following shall be 
substituted namely 


*Whctv the amount oi value 
of the subject matter in dispute 
does not exceed Rs 100/ 

1 Seven and a half percentum 

1 of such amount or value 

When such amount or value 
exceeds Rs 100/- but docs not 
exceed Rs 1,000/ 

Ten percentum of such 
amount or value 

Whco such amount or value 
exceeds Rs 1 000/ hut does not 
exceed Rs 5 000/- 

Rs 100/- plus seven and 
halt pereentu n of the amount 
or value in excess of Rs 1,000/- 

When such amount or value 
exceeds Its 5 000/- but does not 
exceed Rs 10 000/- 

Rs 400/- plus six percentum 
of the amount or valuo in excess 
of Rs 5, C00/- 

When such amount or value 
exceeds Us 10,000/ but docs 
not exceed Rs 20,000(- 

Rs 700/. plus four and half 
percentum of the amount or 
value in excess of Rs 10 000 / 

When such amount or value 
exceeds Rs 20,000/ hut does 
not exceod Its 50 000/- 

Rs 1,150 plus three percen- 
tum of the amount or value In 
excess of Rs 20 CC0/- 

hen such amount or value 
exceeds Rs. 50,000/- but does not 

exncdiu 1,00 000 / 

"'hen such amount or value 
excreta iu 1000 , 000 / 

Rs, 2 C50/- plus two per- 
centum of the amount or T»h* c 

In excels of K« 50 000/- _ 

R». 3050/ p us one perceo 
turn of the amount or value la 
excels of R* l.f 0.000/- 

Fro»ilci that the minimum fee shall he Re I/* and the 
maximum H, 5000/- fraction of an anna shall be negtected 
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PART X, CHAPTER I 


MADRAS • — Contd. 


Table of rates nd lalorem' fees &c (continued ) 


When t| e 




1 When the 

. 


amount or 

But 

does nol 
exceed 




But 

Idoos no 
{ exceed 


value of 
the subjoct 
matte r 

t Proper fee 

| value of 
tbesnbject 

t Proper fe° 

exceeds 


. 


exceeds 

| 

i 

Rs 

Rs 

R * 

A 

| Rs 

Rs 

1 

Rs A* 

600 

610 

68 

9 

950 

960 

I 107 15 

610 

620 

69 

11 

960 

970 

1 109 1 

620 

630 

70 

13 

970 

980 


630 

640 

71 

15 

980 

990 

111 5 

6(0 

6>0 

73 


990 

1 000 

112 7 

650 1 

6G0 

74 

3 1 

1 00 

1 100 

119 IS 

650 

1 670 

75 

5 

1,100 

1 200 


670 

\ G80 


7 1 

1,200 

1300 


630 

690 

77 

9 1 

1300 

1 400 


690 

-oo 

78 

11 

1 400 

1 500 

149 15 

‘00 

710 

l 79 

13 

1 500 

1600 


no 

7i0 , 

80 

15 

1 600 . 

1,700 


720 

730 

82 

1 II 

1 700 | 

1 800 

172 7 

730 

740 | 

83 

3 

1 800 1 

I 900 ■ 

i” '5 

740 

750 1 


5 


2 000 ' 


750 

760 | 

85 

7 

2 C00 

2 100 i 

I 194 15 

760 

770 | 

86 

9 ! 


2 200 . 


770 

780 

87 

11 

2 200 

2 300 


7 30 

790 

89 

13 !) 

2 300 

2 400 i 


790 

800 

89 

15 |! 


2 500 | 



810 

91 

1 1 

2 500 

?6 0 | 



8*0 


3 1 

2 600 

2 700 




93 

5 1 

2 700 

2 <.00 


830 

840 1 

91 

7 ! 

2 R0O 

2 900 | 


840 

850 [ 

95 

9 

2 900 

3 00» | 

26’ 7 
*69 IS 

850 

860 ! 

96 

11 'i 

3 000 

3 100 

8 GO 

870 

97 


3 100 

3 200 j 

j<4 IS 

870 

fivo 

93 

15 II 

3 200 

3 300 j 

830 

890 


l • 

3 300 

3 4 r 0 

599 15 

890 

900 


3 !| 

3 400 

3 500 I 

foo 

910 


5 ' 

3,500 

3 600 

314 IS 


920 


7 1 


3-00 | 

920 

930 


9 

3 700 | 

3 801 | 

3-9 IS 

9 in 

940 


n If 

3800 

3 900 | 

949 

950 

ICC 

13 1 

3 900 

4 COO i 

337 * 
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MADRAS — Cortd 

Table ot rates of ad t alorem fees &c 


When the 
amount or 
value of 
the subject 
matter 


But 

does cot 
exceed 


Proper fee 


Ra As 


When the 
amount or 
value of 
the sub ect 
matter 
exceeds 


But 

does not 
exceed 


Proper fee 


Rs 


Rs 


Rs As 


4 000 4 100 

4 100 I 4 200 
4 200 4 300 

4 300 4 400 

4 400 4 500 


344 15 
352 7 

359 15 | 
367 7 

374 15 


4 500 
4 600 
4 700 
4 800 
4 900 


4 600 
4 7C0 
4 SCO 

4 900 

5 COO 


382 7 

389 15 
397 7 

404 15 
412 7 



\ B —For pla nts of h gher values see Madras Act V of 1922 
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PUNJAB, 

Table of rates of advalorem fees leviable on plaints 
and memo of appeals 


When the 1 



amount or 

But 
does no 
exceed 

i 




value of 
the subject 
matter 

Proper 

fee 

value of . * Proper 

the subject r oes n ? 1 fee 

matter ' e « ecd , 

exceeds 




exceeds 



Ra 

Rs 

R, 

As 

Rs 

Rs 

| Rs. As 


5 

! o 

6 

250 

, 260 

19 8 

5 

10 

o 

12 

260 

1 270 

20 4 

10 

15 

1 

2 

270 

280 


15 

20 

1 

8 

280 

290 

, 21 12 

20 

25 

l 

14 

290 

| 300 


25 

30 

2 

4 

300 

310 

1 23 4 

30 

35 

2 

10 

310 

320 

1 2i .2 

35 

40 

3 

0 

320 

330 


40 

45 

3 

6 

330 

310 

, 25 8 

45 

50 

3 

12 

340 

350 

26 4 

50 

55 

4 

2 

350 

360 

27 0 

55 

60 

4 

8 

360 

370 

1 27 12 

CO 

65 

4 

14 

370 

380 


65 

70 

5 

4 

380 

390 

29 4 

70 

75 

5 

10 

390 

400 

30 

75 

80 

6 

0 

400 



80 

85 

6 

6 

410 

420 

31 8 

85 

90 

6 

12 

420 

' 430 

« 1 

90 

95 

7 


430 



95 

100 

7 

8 

440 

1 450 

33 12 

100 

110 

8 

4 

450 

460 

?4 « 

110 

120 

9 

o 

460 

470 


120 

130 

9 

12 

470 

480 


130 , 

140 

10 

8 

480 

490 

?« '• 

140 1 

150 

11 

4 

490 

500 

« » 

150 , 

160 

12 

0 

500 

510 


ICO l 

170 

12 

12 

510 

520 


170 , 

ISO 

13 

8 

520 

530 


180 

190 

14 

4 

530 

540 


190 I 

200 


0 

540 

530 


200 

210 


12 

550 

560 


210 

220 

If. 

8 

SCO 

570 

Cl 2 

220 

230 

17 

4 

570 

5«0 


230 

240 


O 

580 

590 


i 

250 

19 

12 

590 

coo 

. 67 s 
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Table of rates of ‘adialorem f<*es leviable on plaints 
and memo of appeal*. 


V» hen the | 
amount of 
value of , 
the subject 0 
matter ' 
exceeds 

Rut I 
loes not 
exceed 

II When the 
amount or 
Proper I value of 
fee tbe subject 

1 matter 
| exceeds 

But 

does not 
exceed 

fee 

Rs 

Rs 

Rs 

As 

Rs 

Rs 

Rs 

As 

600 


68 

10 

950 

960 

108 

0 



69 

12 

960 

970 

109 

2 

620 


70 

14 

970 

980 

110 

4 



72 

0 

980 

990 

111 




73 

2 

990 

1 0)0 

112 

8 



74 

4 

1000 

1 100 

120 

0 



75 

6 

1 100 

1 200 

127 

8 



76 

8 

1 200 

1 300 

135 

0 

680 


77 

10 

1300 

1400 

142 

8 

690 


78 

12 

1 400 

1 500 

150 

0 

700 

710 

79 

14 1 

1500 

1 600 

157 

8 

710 

720 

81 

0 

1 600 

1 700 

165 

0 



82 

2 [ 

1 700 

1800 

172 

8 


740 

83 

4 1 

1 800 

1 900 

180 

0 


750 

84 

6 

1900 

2 000 

187 

8 

750 

760 

85 

8 

2 000 

2 100 | 

' 195 

0 

760 

770 

86 

10 

2100 

2 200 • 

1 202 

8 



87 

12 

2 200 

2 300 ■ 

210 

0 


790 

88 

14 

2,300 

2 400 

217 

8 

790 , 

800 

90 

0 

2 400 

2 500 

225 

0 

800 

810 

91 

2 1 

1 500 

2 600 

232 

8 

810 

820 

92 

4 

2 600 

2 700 

240 

0 

820 

830 

93 

6 

2 700 

2 800 

247 

8 

830 | 

840 

94 

8 

2 800 

2 900 i 

255 

0 

840 

850 

95 

10 l 

2 900 

3 000 

262 

8 

850 

860 

96 

12 1 

3 000 

3100 

270 

0 

860 

870 

97 

!4 

3 100 

3 200 : 

277 

8 

870 

880 

99 

2 1 

3 200 

3 300 

285 

0 

880 

890 

100 

2 

3 300 

3 400 

292 

8 

890 , 

900 

101 

4 

3 400 

3 500 

300 

0 

900 

910 

102 

6 

3 500 

3 600 

307 

b 

910 

, 920 

103 

8 

3 600 

3 700 

315 


920 1 

930 

104 

10 

3 700 




930 

940 

105 

12 

3 800 

3 900 



940 

950 

106 

14 

3 900 

4 000 
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PUNJAB— Contd 


Table of rates of * advalorem ’ fees leviable on tbc 
institution of suits 
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91 


2 Plaint in a suit for possession under sec 9 
of the Specific Relief Act — duty — C F —a fee of 
one half the amount prescribed for ordinary plaints 
(All Provinces ) 

3 Application for review of judgment if 

presented on or after the ninetieth day after the 
decree — C F — the fee leviable on the plaint or 
memorandum of appeal (All Provinces ) 

4 Application for review of judgment, if 

presented before the ninetieth day from the date 
of the decree — C F one half of the fee leviable 
on the plaint or memorandum of appeal All 
Provinces ) 

5 Copy of translation of a judgment or order 
not being, or having the force of a decree— C F 

when «uch judgment or order is passed by any 
Civil Court other than a High Court or by the 
presiding officer of any Revenue Oourt or office 
or by any other Judicial or Executive authority 

(a) if the amount or value of subject matter 
be Rs 50/ or less than Rs 50/ C F — four annas 

(b) if such amouut or value exceeds Rs 50/ 
— duty — eight annas 

(c) When such judgment or order is passed by 
High Court — one rupee 

Charge by Local Acts 

Assam Bengal C P Madras Bihar & Orissa 
Glass (a) 6 as 6 as 5as 6 as 6 as 

Class (b) 12 as 12 as Re 1 12 as 12 as 

Glass (cl Re 1 8 Re 1 8 Rs 1 0 Pels Re 1 8 

6 Copy of a decree or order having the 

Of a decree When SUCh nr nrJor it mtilt 
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Civil Court other than a High Court or by any 
Revenue Court 

Class (a) If the amount or value of »the subject 
matter of the suit is up to Rs 50/- — C F — Eight 
annas 

Class (b) If such amount or value exceeds Rs 50'* 
C F — one rupee 

Class (c) When such decree is or order is made 
by a High Court — C F — Rupees four 

Changes by Local Acts. 

Punjab Bombay B & 0 

Class (a) 8 as Re 1/ 12 as 

Class (b) Re 1/ Re 2/ Re 1/ 8a« 

Class (c) Rs 4/ Rs 4/ Rs 6/ 

7 Copy of any document liable to stamp duty 
under the Indian Stamp Act, 1879 when left by anv 
party to a suit or proceeding in place of tho orgmal 
withdrawn— -(a) when the stamp duty chargeable on 
tho original does not exceed eight annas— duty— the 
amount of duty chargeblc on the original (In any 
other case)— duty — Eight annas 

Chagnes by Local Acts 
Behar and Orissa Bombay 

Clast (a) One and a ! olf times the hi 8sme duty a* on 

duty In the original the original 

Class \b1 12 annas (b Rupee on* 

8 Copy of any re\onue or judicial proceeding or 
order etc — foro\ery36f> words or fraction thereof— 
C F —Tight annas 

Change* by Local Acts 

A„ nm litnyal C P MaJrat Hrhnr nnl On»n 
Sa * 8 a. 8 as 8 as 1! »« 
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Sch I (Art 12) 

Duties for Succession Certificate 

Indian oourt fees Act 

Succession certificate for collection of debts due 
to the estate of a deceased person — duty — ordinary 
two per cent but 3 P C on the amount for which 
the certificate is subsequently extended Debt in 
eludes interest The market value of the debt oi 
securities on the date of the application ir taken 
into account and duty paid on the same Th ** drity is 
same tvi ether the certificate be f r collection of debt or 
for collection of interest only 

Changes by Local Acts 
ASSAM 

Original duly 

(A) Value of debt or 
security — 

UptoRs 1000 No dity 

(B) Over Rs 1000 up 

to Rs 10 000/ 2 p c 

{ up to Rs 10 000/ ) 
as for (B) and ^ 

3 p c on the | 44 p e 
excess I 
| up to Rs 50 000/-) 

(D) Over Rs 50 000/ ) as for (C) and 1, 
up to Rupees One lakh j 4 p c on ( 6 p c 

l. excess J 

{ up to one lakh) 
as for (D) and l 
on the excess j 74 p c 
5 p c J 


Duly for 
extended 
cert ficate 
ons m 
for which 
extended 


nil 


3 p c 
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BENGAL. 

As in Assam. 

BEHAR AND ORISSA. 

As in Bengal and Assam, 

BOMBAY. 

The same fee as for Probate and 1A- time the said 
fee in case of extension of certificate 

C. P 

For extended 
certificate 

Original iutg. 

extended 


(A) Up to Rs 1 000A 


No duty. 

nil 

(B) Over Rs 1.000/ 
to Rs 5,000 

up 

f 

2 p c 

Rs 100 - plus 

3 p. c 

| 

(C) Over Rs 5,000'- 
toRs 10,000/- 

up J 

\ 

1 

2A p c on the 1 
amount over 

Rs 5,000 - 
Rs 250'- plus I 

| 4i p. c. 

1 


<D) Over Rs 10,000/. 

■ J 
l 

3 p c. on the * 
excess of { 

Rs 10,000'- J 

' 7} p. c. 



MADRAS. 





On the 


Duty on amount or 

original value to 

certificate which 

extended. 

Where amount or value 
■of debt or Security up to 

Rs 5 000/ 2 p. c. 3 p c 

Where such amount 

exceeds Rs 5.000/- 3 p c. 4 S p c 
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PUNJAB. 

No change 

U P. 

No change 

Art 11 of Schedule 1 (Duty for Probate and 
Letters of administration ) 

Probate of a tv ill or f Where the amounts 
letter* of admini«tra- J or value of property l Two 
tion with or without j is over R* 1,01 0( p. c 

will annexed v and up to R* 10,000 ' 

Wl en the amount \ Two 

exceeds Rs 10,000 ’ and a 
but does not exceed ( half 

Rs 50,000 J p c. 

When value is over 1 Three 
Rs 50,000 J pc 

Provided that when after the grant of a certificate 
under the Succession Certificate Act, 1889, or any 
enactment repealed by that Act or under the Regu- 
lation of the Bombay Code, No VIII of 1827, in 
respect of any property included in an estate, a 
grant of probate or a grant of administration is made 
in respect of the same estate, the fee payable in 
respect of the letter grant shall be reduced by the 
amount of the fee paid in respect of the former grant 
Changes by Local Acts. 

AbSAM 

(a) Over Rs 2000 up to Two per cent on such 

Rs 10,000 amount or value 

(b) Over Rs 10,000 up . up to Rs 10,000 2 per 

to Rs 50 000 cent and for the 

amount in excess 
of Rs 10,000, 3 per 
cent. , 
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(o) Over Re 50 000 up 
to Rs 1 00 000 


(d) Over Rs 1,00 000 to 

any amount 


up to Rs 50 000 as m 
(b) and for the 
amount in excess 
of Rs 50,000, 4 per 
cent 

up to Rs 1,00 000 as 
in (c) and for the 
amount in excess 
of Rs 100,000, 5 per 
cent 


BENGAL 

Some os m Assam 

BEHAR AND ORISSA 

Same as m Assam 

BOMBAY. 


(a) Over Rs 1000 up to 
Rs 10,000 


(b) Over Rs 10 000 up 
to Rs 50 000 


(c) Over Rs 50,000 up 
to one lakh 


f 

\ 


Two per cent c.n the part 
of the amount or value 
is excess of R* 1 1 000 
up to Rs 10 000 

up to Rs 10 000 as for (a) 
and for amount in 
excess of R* 5 10 000 

3 per cent 

up to Rs 50 000 as for (b) 
and for the amount 
in excess of that 

4 per cent 


(d) Over one lakh and 
up any amount 


{ up to Rs 100 000 as for (c) 
and for the amount in 
excess, 5 percent 
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C. P. 

When the amount or f 
value of the pro [ 
perty is over -j Two per cent 
Rs 1,000 and up to j 
Rs 5,000 L 


f Rs 100 plus two and a 
When over Rs 5,000 f half per cent over the 

and upto Rs 10,000 \ amount in excess of 

l Rs 5,000 


When over Rs. 10,000 


Rs 250p/ws three per cent 
on the amount in ex- 
cess of Rs 10,000 


MADRAS 

Up to Ra 5,000. Two per cent 

Over Rs 5,000 up to 

any amount Three per cent 

PUNJAB. 

No change 

U P 

No change 

The Court Fees Act of 1870 
Sch. II. 

1 Application or petition presented Rs. As P 

(a) in a suit below Rs 50/ or for copyO 0 10 

(b) To any Magistrate or Collector or 
civil coart in cases valued at over Rs 50/- 

or for deposit of rent or revenue or for 0 8 0 
determination of compensation payable by 
landlord to tenant 
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(c) When presented to Chief Commis- } 
sioner. Chief controlling Revenue or Exe- > 1 0 9 
cuti\e Authority, Divisional Commissioner. J 

(d) To High Court. j 2 0]I0 

(e) For callhng record (Besides cost of l q j;) (> 

application, po«tage extra 1 J 

Changes by Local Acts 

In Bengal — 1 (a) 2 as 1 (b) .12 as but when 
containing a complaint of a criminal offence Re. 1 
1 (c) Re. 1-8 as- , 1 (d) “To High Court ’* 

"When under Sec. 115 C. P. Code for revision — (a) 
when relates to suit valued up to Rs 1000/- — Rs. 5'- 

(b) When exceeds Rs 1000' Rs 10'-, (c) When 

presented under any other section^Rs. 2/-, 1 (e)— 
as. -1 121 

ASSAM. 

i (a) — 2 as , 1 (b)— 10 as but containing a com- 
plaint of an ofFence presented to a Magistrate. Re. 1 ; 

1 (c) Re 1/8 as , 1 (d)-Rs 2/- 1 (e) — 12 as. 

BEHAR AND ORISSA. 

1 (a) — 2 as. 1 (b) — 12 as , 1 (c) — Re. 1-8 as. ; 1(d)— 
Rs. 3 /- ; 1 (e) — 12 as. 

BOMBAY. 

(a) — -2 as. ; (b) — 8 as ; (c) Rs 2/- (d) Rs. 3/- (e) no 
change. 

C. P. 

(a) 2 as. ; (b} 12 as. but m case of criminal com- 
plaint Re. 1/- (c) (0 When presented to the Com- 
missioner of Revenue or Divisional Commissioner 
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R« 2 (u) when presented to a chief controlling 
authority' or Executive authority Rs 4/ (m) When pre 
sented to a judicial commissioner Rs 2 - (IV)for revi 
sion of an S C C order Rs 3 (d) as m Bengal , 

(e) no change 

MADRAS 

(a) I anna or 2 as — according to the nature of the 
application See Madras Act No V of 19*2 Schedule 
II art! (b)I2as for criminal complaint Re 1 for 
deposit of rent or revenue 8 as determination of 
compensat on between Landlord and tenant 8 as 
(c) Re 1 8 (d) as in Bengal (e) 12 as 
PUNJAB 

(a) 2 as (b) Re l (c) no change (d) (i) when 
presented to the High Court under the Indian Com 
panies Act for wi iding up a company Rs 100 

(n) under the same Act for any other proceed 
mg Rs 5 

( n for anv other case filed m High Court Rs 2 

U P 

No change 

* Apllication far leave to sue as pouper 

8 as (All Prhvinces ) 

3 Application for leave to appeal as pauper 

(i) when presented to a District Court — one rupee 

(n) when presented to a commissioner — or High 

Court — two rupees 

4 

5 Plaint or memorandum of appeal m a suit to 
establish or disprove occupancy right — Eight annas 
[In the Punjab the duty is one rupee ] 
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6 Bail bond in civil or criminal court— Eight 
annas [Bombay Re 1 ] 

7 Undrtaking under sec 49 of the Indian Divorce 
Act (Act IV of 1869) — Eight annas Iln Bombay 
and Bengal Re 1 

8 and 9 — Repealed 

10 Mukternama or V akalatnama — (a) m civil or 
criminal court — 8 as (b) before Commissioner of 
Revenue or Divisional Commissioner Re 1 , (c) before 
High Court, Board of Revenue and the Chief Con 
trolling Revenue or Executive authority Rs 2 

Changes by Local Acts 
Bengal — (a) Re H , (b) Re 1 8 as , (o) no change 
Assam — Same as in Bngal 

Behar and Orissa — (a) Re 1 , (b) Rs 2 , (c) Rs 3 , 
Bombay — as m Behar and Orissa 
C P— (a) 8 as , (b) Re 1 8 as , (c) Rs 2 , 
Punjab— (a) Re 1 * (b) Re 1 , (c) Rs 2 , 

U P — (a) 8 as , (b) Re 1 , (c) Rs 2 , 

Madras — (a) Re 1 , (b) Re 1 8 (c) Re 3 

11 Memorandum of appeal when not from a 
decree or order having the force of a decree present 

ed (a) to any District Court or to a Commissioner — 

Eight annas (b) to a High Court or a Chief Coramis 
sioner or other Chief Controlling Executive or 
Revenue authority— -Rs 2 

Changes by Local Acts. 

Bengal — a (1) to any Revenue or Executive officer 
other than the High Court or Chief Controlling 
Revenue or Executive Authority — Eight annas 
a (u) To any Civil Court other the High 
Court— One rupee 
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b ( 1 ) To a Chief Controlling Executive or Re've'nue 
Authority— Two rupees 

b (n) To a High Court — Five rupees 
Aasam^ a ( 1 ) To any re\enue Court or Executive 
officer other than the High Court or Chief Controlling 
Revenue or Executive Authority — Eight annas 

a (n) To any Civil Court other than a High Court 
—One rupee 

(b) To a Chief Controlling Executive or Revenue 
Authority — Two rupees 

BEHAR, ORISSA AND BOMBAY. 

No change 

C. P 

(a) Rs 2 , (b) Rs 4 

MADRAS. 

(a) Re 1 , (b) Rs 2 , 

PUNJAB 

(a) Re 1 (b) Rs 4 

U. P. 

No change 
12 Caveat Rs 5 

Benqal Assam Bihar an l Orissa Bombay 

Rs 10 Rs 10 Rs 10 Rs 10 

C P Madras Punjab V P 
Rs 5 Rs 10 R« 5 No change 

(Amending Act has been repealed ) 

14 Petition in a suit under the Native Converts 
Marriage Act— Five rupees [In Bombay the duty 
is Rs 10 , in B^har and Orissa— Rs 10 ] 

15 ond 16 — Repealed 

17. Plaint or memorandum of appeal in each of the * 
follovunq cases — or 

51 
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(0 To alter or set aside a summary decision or 
order of any Civil Courts not established by Letters 
Patent or of any Revenue Court— Ten rupees 

(11) To alter or cancel any entry in a register 
of the names of proprietors of.revenue paying estates 
— Ten rupees 

(in) To obtain a declaratory decree where no 
consequential relief ib prayed — Ten rupees, 

(iv) To set aside an award — Ten rupees 

(v) To set aside an adoption — Ten rupees 

(vi) Every other suit where it is not possible to 
estimate at a money value the subject matter m 
dispute and which is not otherwise provided for by 
this Act — Ten rupees 

Changes by Local Acts 

Bengal Assam Bombay C P Punjab Behar d Orissa 


Class (») 

Rs 15 

Rs 15 

Ra 15* Rs 15 no change 

Rs 15 

Class (ii) 

15 

15 

15 15 

15 

Class (in) 

20 

15 

15 15 

15 

Class (iv)* 

’• 15 

15 

15* 15 

15 

Class (v) 

20 

20 

15 20 

15 

Class (vi) 

15 

15 

15 15 

15 


In Madras 

The amendments are as follows 
17 Plaint or memorandum of appeal in a suit 
( 1 ) to alter or set aside a summary decision Rs A P 
or order not of a High Court or 
Revenue Court 15 0 0 

(u) to alter or cancel any entry of names of 

revenue paying proprietors 1 5 0 

* Rs 10 when amount or value of property up to Rs 500 
** In Bombay ol lv Includes a suit to set aside an allenat 
decree or adoption 
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(m) for relief under <;ee 14 of Religious En Rs A P 
dowments Act or under sec 91 or 92 
of the C P Code (1908) 50 0 0 

17 A (i) to claim a declaratory decree with 
out consequential relief (n) to set 
aside an award (in) to declare an 
adoption invalid or valid 

(a) if filed before District Munsif or the City 

Civil Court 15 0 0 

(b) if before a District Court or a Sub Court 

— (l) if the value of the suit for 
jurisdiction purposes is less than 
Rs 10 000— duty Rs 100 (n) if the 
value for jurisdiction purposes be 
over Rs 10 000— Duty — Rs 500 

17 B Plaint or memo of appeal where it 

is not possible to estimate the money 
value of the subject matter 

(i) if filed m Revenue Court 10 0 0 

, v e c . , District Munsiff s or 1 A 

<„> lf filed m the City Civil Court 1 15 0 0 

(in) if filed in District Court or Sub Court 100 0 0 

18 Application under Schedule II Rule 17 

of the C P Code (1908) 10 0 0 

Local Amendments 

Assam. Bengal Bihar & Orissa Bombay C P Madras Punjab 
Rs 10 Rs 10 Rs 15 Rs 10 Rs 10 Rs 15 Rs 10 

19 Agreement in writing stating a question 

for opinion of the Court under the ^ 

Code of Civil Procedure Rs iqj 
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Assam Bengal Bthar & Orissa Bombay C P Madras Punjab 
Rs 10 Rs 10 Rs 15 Rs 20 Rs 10 In Sub- Rs 10 
Courts and 
District 
Courts Rs 100 
in other Courts 
Rs 10 

20 Every petition under the Indian Divorce 

Act, except petition under Sec 44 of 
the same Act, and every memoran- 
dum of appeal under Sec 55 of the 
same Act Rs 20 

Local Amendments 

Asssm Bengal Bihar <£ Orissa Bombay C P Madras Punjab. 
Rs 20 Rs 20 Rs 30 Rs 30 Rs 20 Rs 20 Rs-* 5 

21 Plaint or memorandum of appeal under 

the Parsi Marriage and Divorce 
Act, 1865 Rs 20 

Local Amendments 

Assam Bengal Bihar & Orissa Bombay C P Madras Punjab 
Rs 20 Rs 20 Rs 30 Rs 30 Rs. 20 Rs 20 Rs *° 

B — No change In U P under any article of C F Act ot 
the amending Act of 1923 has been repealed J 

Rulings and notes under the Court Fee* Act 
(Schedule 1) 

Clause 1 (a) Written statement containing claim 
of set off to be properly stamped— ride 8C.W N 174 

N B — This case was not followed in 10 C W N 
194 

(6) Application to enforce a private award W 
not a plaint but an application — vide I L R 

Oal 11 
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(c) Appeal 

If the Court refuses to enforce the award and 
an appeal is filed the memorandum of appeal must 
contain the erf valorem fee on the subject matter 
Vide I L R 23 Cal 723 F B 

( d ) Memorandum of appeal against an order 
refusing to make a mortgage decree absolute must 
bear ad talorem fee — Vide 12 C W N 1028 

Clause 2 Plaint in suit for possession of property 
under section 9 of the Specific Relief Act — one- 
half of the ad valore n fee need be paid on the 
plaint 

N B —No appeal lies against a decree passed in 
such a case 

Clause 4 When review is sought in respect of 
a part of a claim — court fees under this clause have 
to be paid on the portion of the claim — see I L R 4 
Bom 26 

Clause 8 Copies of books of account certified 
by a mimstensl officer of the Court to be kept with 
the record need not bear court-fees — see Bengal Gov 
eminent Resolution No 1608 dated 27 2 1886 

Clause 9 Copies of birth and death registers 
should be stamped — see Govt Resolution No 6717 
dated 26 12 1888 

Clause 11 In Probate cases property involved 
in litigation may be valued at less than Rs 1 000 
i e at much less than its actual value See the 
case of Abdool I L E 23 Cal 577 For valuation/ 
of properties subject to mortgage — see 16 W R 
253 
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Clause 12. For the meaning of the ■ward security 
see the Indian Succession Act. Section 3, CL 2. 

Refund of Court-fees. 

Court-fees realised in stamps may, under certan 
circumstances, be refunded by order of the Court- 
Each ca«e is left to the discretion of the Court a rd 
decided on its merits (rid'- H. C C. O. Gh. IX Rule 
ITn-speut process fee* may be refunded : Court-f'^* 
paid in appeal may. under certain eirrum c tance*. b" 
refunded if the Ca*=e is remanded (S-'’ *tec. 1$ of 
C. F. Act). For refund of fee 5 — an application is 
review — if x t x < granted (S*** «ec. 14, C. F. Act) If 
the Court reverses o'- moiiSes it* former decision on 
the ground of mistake — court-fee® paid on the *7°^* 
ca.li on for renew aav be refunded — rid* «ec- 15 cf 
the G. F. Act. 

Where application for refund to be made- 

Applieation for the refund of the value of eouri- 
fee cramps i* to be made to the chief ministerial 
©Seer of the Conn. OmY H. C. C. CL Ch- B: 
Rule 47.1 

Documents not charge able with Court-fees. 

1- "VTntten statements called by the Conn: ~ 
Frobste tr Letter? of Administration in re*7 M *= : ro 
property valued at less than Ss* 1.01?: 3. Appli- 
cation to G-orernment to <upply water for imgatnu: 
A Arp'ipanoa for *emce of notice of relro^ui^hm^ 
of land or cf enhancement of rent: S. Wri~« 
authority ta an arert to distrain. 

"N.S. — F or the above and oth*r ca*e* — *er- 1* 
©'tbeC FAk. 



PART X. 

APPENDIX (A). 

CHAPTER II. 

THE SUITS VALUATION ACT. 

Act No. VI 1 of 1887 

An Act to prescribe the mode of valuing certain suits 
for the purposes of determining the jurisdiction of 
Courts with respect thereto 

Whereas it is expedient to prescribe the mode of 
valuing certain suits for the purposes of determining 
the jurisdiction of Courts with respect thereto it 
is hereby enacted as follow — 

1 This Act may be called the Suits Valuation 
Act 1887 


PART I. 


Suits relating to land 


2 This part shall extend to such local areas, 
- . . , and come into force there on such 

Extent >nd com 

me ncement of dates, a£ the Governor General in 
F " rt 1 Council by notification in the 

Gazett* of India directs 


3 (1) The Local Government may, with the pre- 


Power tor Local 
Government 1 o 
make rule* deter 
mining value ot 
land for junsdic 
tionsl purpoie* 


vious sanction of the Governor Gene- 
ral in Council make rules for deter 
mining the value of land forpurf 
of jurisdiction in the suits 
in the Court Fees Act, 1870, r 



808 


PART X, CHAPTER II 


7, paragraphs v and vi, and paragraph x, clause (d) 

(2) The rules may determine thfe value of any class 
of land or of any interest in land, in the whole or any 
part of a local area, and may prescribe different values 
for different places within the same local area 


4, Where a suit mentioned m the Court-fees 
Valuation of re Act, 1870, sfection 7, paragraph iv, 
lief m certain suits or Schedule II, article 17, relates 

relating to land j. Q j an( j Qr ftn lntereg fc in J an d 0 f 

which the value has been determined by rules under 
the last foregoing section, the amount at which, for 
purposes of jurisdiction the relief sought in the suit 
is valued shall not exceed the value of the land or 
interest as determined by those rules 

5. (1) The Local Government, shall before making 
Making and en rules under Bection 3, consult the 

forcement of rule* High Court with respect thereto 

(2) A rule under that section shall not take effect 
till the expiration of one month after the rule has 
been published in the local official Gazette 

6 On and from the date on which rules under 
section 3 take effect in any part of 
14 * 0 ^ the Madra* the territories under the admimstra 
r 873 Courl * Ac * tion Governor of Fort Saint 

George in Council to which the 
Madras Civil Courts Act, 1873 extends, section 14 
of that Act shall he repealed as regards that part 
of those territories 


PART II. 

Extent end ... ? ™S to "hold 

nmnneni of of British India, and shall come into 
Sft i! force on the first day of July, 1887 
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8 Where m suits other than those referred to 
in the Court-fees Act, 1870, section 
?• paragraphs r, vi. and lit and para- 
y»Vue to be tame graph clause (d) Court-fees Act 
m certain »uit». payable ad lalorcm under the Court- 
fees Act, 1870, the value as determinable for the 
computation of Court-fees and the value for purposes 
■of jurisdiction shall be the same 
* 9 When the subject matter of suits of any class, 
other than suits mentioned in the 
Court fecs *<=>. ,81(> - wotioi 7. para- 
iuit» by High graphs v, vi, and paragraph r, clause 
(d) is «uch that in the opinion of the 
High Court, it does not admit of being satisfactorily 
valued, the High Court may, with the previous sanc- 
tion of the Local Government direct that suits of that 
class shall, for the purposes of the Court fees Act, 
1870, and of this Act and any other enactment for 
the time being in force, be treated as if their subject 
matters were of such value as the High Court think 
fit to specify in this behalf 

10 I Repealed of s. 32, Punjab Courts Act, 1881 
{XVII of 1884)] Rep by the Repealing and Amending 
Act, 1891 (XII of 1801 ) 

PART III. 

Supplemental Provisions 

11 (1) Notwithstanding anything in section 578 
Procedure where of the Code of Cm l Procedure (XIV 

-objection ii taken - ' 

on appeal or revi of 1882), Icorresponding with section 

93 ° f the 0i «> iw^r. cod, of , 

properly vaW 19081 an objection that by reason of’ 
for jurisdictional ,, , . 

purpose. the over-valuation or under 
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tion of a suit or appeal a Court of first instance 
or lower appellate Court which had not jurisdiction 
with respect to the suit or the appeal exercised juris- 
diction with respect thereto shall not he entertained 
by an Appellate Court unless — 

(a) the objection was taken m the Court of first 
instance at or before the hearing at which such issues 
were first framed and recorded, or in the Lowei^ 
Appellate Court in the memorandum of appeal to 
that Court, or 

(b) Appellate Court is satisfied, for reasons to 
be recorded m writing, that the suit or appeal was 
over-valued or under-valued, and that the over- 
valuation or under-valuation thereof has prejudi 
cially affected the disposal of the suit or appeal on 
its merits 

(2) If the objection was taken in the manner 
mentioned in clause (a) of sub-section (1). but the 
Appellate Court is not satisfied as to both the matters 
mentioned in clause (&) of that sub-section and has 
before it the materials necessary for determination 
of the other grounds of appeal to itself, it shall dispose 
of the appeal as if there had been no defect of juris- 
diction in the Court of the first instance or lower 
Appellate Court 

(3) If the objection was taken in that manner and 
the appellate Court is satisfied as to both those matters 
and has not those materials before it, it shall proceed 
to deal with the appeal under the rules applicable 
to the Court with respect to the hearing of appeal , 
but if it remands the suit or appeal, or frames and 
refers issues for trial, or requires additional evidence 
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to be taken, it shall direct its order to a Court com- 
petent to entertain the suit or appeal 

(4) The provisions of this section with respect to 
an Appellate Court shall, so far as they can be made 
applicable, apply to a Court exercising revisional 
jurisdiction under section 622 of the Code of Civil 
Procedue [corresponding with section 115 of the Civil 
Procedure Code of 19081 or other enactment for the 
time being m force 

(5) This section extends to the whole of British 
India, and shall come into force on the first day 
of July, 1887. 

12 Nothing in Part X or Part II shall be consi- 
dered to affect the jurisdiction of any Court — 

(a) with respect to any suit instituted before 
rules under Part I applicable to the valuation of the 
suit take effect, or Part II has come into force, as 
the case may be or 

(b) with respect to any appeal arising out of any 
such suit. 

Notes on the Suits Valuation Act * 

Vide notes on the Court Fees Act 

Sections 4 and 8. 

Valuation. 

Ordinarily the plaintiff cannot put arbitrary valua- 
tion for purposes of jurisdiction, I L R 17 Cal 680 , 
but in suits for declaratory decrees and injunctions 

* For Court fees payable In a suit for specific j 
contract of lease~See 26 C W N 768 
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plaintiff is at liberty to fix any valuation, I. L. B 
17 Bom 56. Valuation for jurisdiction and valuation 
for court-fees are distinct things ; 15 W. R 39 In 
declaratory suits and in suits for possession of land 
by landlords against tenants though Court fees are 
charged on artifical value for that purpose (not on 
the market-value of the property) still for purposes 
of jurisdiction market-value of the property involved 
in the suit has to be taken I L R. 5 Cal. 489 
{Vide 31 Indian Case 104) 

Redemption suits. 

In these suits — jurisdiction is determined by the 
amount due on the*mortgage , I L R 11. Bom 591; 
5 All 332 , but court-fees are levied on money 
secured by the deed — See sec 7 of C F Act 

Pre-emption suits. 

Vide Note No 17 on C F. Act given before and 
I. L R 13 Cal 255 

Suits for setting aside a document. 

See rulings given before under C F Act (No 13) 
Declaratory suits. 

See rulings given before under C F Act. 

Suits to impugn a decree and for setting 
aside title-deeds. 

3ee rnling8 given before on C F Act 
Suit after claim case 

See rulings given before on C F Act 
Suits for account. 

See rulings given before on C F. Act. 
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Section 11 

Over-valuation and under-valuation- 

If the decision is not materially affected and the 
parties are not prejudiced by the trial — the defect of 
jurisdiction is cured, 9C W N 556 and 136, ILK 
24 Cal 661 See I L R 25 All 174 

Designed over-valuation 

If done for giving jurisdiction to a Court which 
ordinarily cannot try the suit and if the suit is tried 
on the merits without prejudice to the parties — the 
High Court does not interfere I. L R, 24 Cal 661 
Bonafide error in valuation. 

Decree cannot be reversed on this ground if the 
jurisdiction of the first Court was not affected 24 W 
R 225 I L R 1 Bom 163 

Question of valuation when to be decided 

This should be decided before trial on the merits , 
I L R 8 Cal 975 

Consent of Parties 

8uch consent cannot give jurisdiction to Court I- 
L R 13 Cal 819 



PART X. 
CHAPTER III 
APPENDIX (A) 

Citing of witnesses. 

PROCESS FEES 

As prescribed by the different High Courts in 
India 

For taking out processes from Courts prescribed 
fees have to be paid The fee is paid in Court fee 
stamp by affixing the same on a piece of demi paper 
containing the names of the parties, number of 
the case and name of the Court and names and 
description of the witnesses required to be 
summoned 

Different scales of fees have been prescribed 
by the different High Courts for different kinds of 
caBes and according to the nature and value of suit 3 
and proceedings arising therefrom 

Parties are besides required to pay travelling 
and other expenses of witnesses [ as mentioned m 
chapter VI of part I* in Court when applying 
for summons The scale of expenses allowed to 
witnesses have been given in appropriate places 

Process fees m Bengal. 

(A) 

Table of fees in the High Court, Appellate 

jurisdiction 

*For acales of cipenaes — Part X Chap IV (next chapter! 
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Rs. a. p. 

Article 1. — In every case in which personal 
or substituted service of any process 
on parties to the cause is required and 
where not more than 4 persons are 
to be served with the same document, 
one fee ... .. ... 3 0 0 

When such persons are more than 
4 in number, then the fee above men- 
tioned, and an additional fee of 8 as 
for every such person in excess of 4 0 8 0 

Article 2.— In every case in which personal 
or substituted service of any process 
on any persons who are not parties 
is required when the number of 
such persons is not more that 4, 
one fee ... . ...3 0 0 

When there are more than 4 
such persons, then the fee above- 
mentioned for the first four and an 
additional fee of 8 as. for every 
person in excess of that number ... 0 8 0 

Article 3. — Far the execution of a warrant 

for arrest of a person ... ..300 

Article 4. — For service or execution of any 
process issued by the Court, not 
specified in any preceding article 
of this part ... ... ... 3 0 0 

(B) 

In the Courts of Judges and Subordinate Judges 
and in the Revenue Courts in which the process 
is issued and the claim is valued at a sum exceeding 
Rs 1,000— 



PART X. 
CHAPTER III 
APPENDIX (A). 

Citing of witnesses. 

PROCESS FEES 

Aa prescribed by the different High Courts W 
India 

For taking out processes from Courts prescribed 
fees have to be paid The fee is paid in Court f ee 
stamp by affixing the same on a piece of demi paper 
containing the names of the parties, number of 
the case and name of the Court and names and 
description of the witnesses required to be 
summoned 

Different scales of fees have been prescribed 
by the different High Courts for different kinds of 
cases and according to the nature and value of suits 
and proceedings arising therefrom. 

Parties are besides required to pay travelling 
and other expenses of witnesses [as mentioned l° 
chapter VI of part I* in Court when applying 
for summons The scale of expenses allowed to 
witnesses have been given in appropriate places 

Process fees in Bengal. 

(A) 

Table of fees m the High Court, Appell&t 0 
jurisdiction. 

"For acalos of expenses — see Part X Chap IV (next chapter) 
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Rs a p 

-Article 1 — In every case in which personal 
or substituted service of any process 
on parties to the cause is required and 
where not more than 4 persons are 
to be served with the same document, 
one fee 3 0 0 

When such persons are more than 
4 in number, then the fee above men 
turned, and an additional fee of 8 as 
for every such person in excess of 4 0 8 0 

Article 2 — In every case in which personal 
or substituted service of any process 
on any persons who are not parties 
is required when the number of 
such persons is not more that 4 
one fee 3 0 0 

When there are more than 4 
such persons, then the fee above 
mentioned for the first four and an 
additional fee of 8 as for every 
person in excess of that number 0 8 0 

Article 3 — For the execution of a warrant 

for arrest of a person 3 0 0 

Article 4 — For service or execution of any 
process issued by the Court, not 
specified m any preceding article 
of this part . 3 0 0 

(B) 

In the Courts of Judges and Subordinate Judges 
and in the Revenue Courts in which the process 
is issued and the claim is valued at a sum exc 
Rs 1,000— i 
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Article 1 — In every case m which personal 
or substituted service of any process 
on parties to the cause is required 
where not more than 4 persons are 
to be served with the same docu- 
ment, one fee 2 0 0 

When such persons are more 
than tour m number the fee above 
mentioned, and an additional fee 
of 8 as for every such person in 
excess of 4 0 8 0 

Article 2— In every case in which personal 
or substituted service of any process 
on any persons who are not parties 
is required when the number of such 
persons 'is not more than 4, one 
fee . 2 0 0 

When there are more than four 
such persons then the above fees for 
the first 4, and an additional fee of 
8 as for every one in excess of that 
number 0 8 0 

Article 3 — Where process of attachment 
of property by actual seizure is 
issued — 

(а) For the seizure under the ordor 

of attachment . 2 0 & 

(б) For each man necessary to ensure 

safe custody of property so attached, 
when such man Is actually in posses- 
sion, per diem , . . 0 6 ^ 
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Article 4 — For the proclamation and pub- 
lication of any order of prohibition 
under Order XXI, Rule 54 of the 
Civil Procedure Code, irrespective 
of the number of such proclamations 
or publications 2 0 0 

Article 5 — For the publication by posting 
up of a copy or copies of any notice 
or Citation irrespective of the 
number of such publications 2 0 0 

Article fi — For executing a decree by the 

arrest of the person 10 0 0 

Article 7 — Where an order for the sale of 
property other than an order for the 
sale of distrained property under 
Act VIII of 1885 vs issued — 

(а) For proclaiming the order of sale 
under Order XXI, Rule 66 of the 

Civil Procedure Code, a fee of 2 0 0 

(б) For selling the property, a per- 
centage or poundage on the gross 
amount realized by the Bale up to 

Rs 1,000 at the rate of 2 p c 

Together with a further fee on all 
excess of gross proceeds beyond 
Rs 1,000 at the rate of . 1 p c 

Article 8 — For service of any process not 
specified m any preceding article of 

this part ... ... ... 2 0 0 


52 
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Rs a p 

Article 1 —In every case in which personal 
or substituted service of any process 
on parties to the cause is required 
where not more than 4 persons are 
to be served with the same docu 
ment one fee 2 0 & 

When such persons are more 
than tour in number the fee above 
mentioned and an additional fee 
of 8 as for every such person in 
excess of 4 0 8 0 

Article 2— In every case in which personal 
or substituted service of any process 
on any persons who are not parties 
is required when the number of such 
persons 'is not more than 4 one 
fee 2 0 0 

When there are more than four 
such persons then the above fees for 
the first 4 and an additional fee of 
8 as for every one m excess of that 
number 0 8 0 

Article 3 — Where process of attachment 
of property by actual seizure is 
issued — 

(а) For the seizure under the order 

of attachment 2 0 0 

(б) For each man necessary to ensure 
safe custody of property so attached 
when such man is actually in posses 

sion per diem Q 6 & 
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Article 4 — For the proclamation and pub- 
lication of any order of prohibition 
under Order XXI, Rule 54 of the 
Civil Procedure Code, irrespective 
of the number of such proclamations 
or publications 2 0 0 

Article 5— For the publication by posting 
up of a copy or copies of any notice 
or citation irrespective of the 
number of such publications 2 0 0 

Article 6 — For executing a decree by the 

arreot of the person 10 0 0 

Article 7 — Where an order for the sale of 
property other than an order for the 
sale of distrained property under 
Act VIII of 1885, is issued — 

(a) For proclaiming the order of sale 
under Order XXI, Rule 66 of the 


Civil Procedure Code, a fee of 2 0 0 

(6) For selling the property, a per- 
centage or poundage on the gross 
amount realized by the sale up to 
Rs 1,000 at the rate of 2 p c 

Together with a further fee on all 
excess of gross proceeds beyond 
Rs 1,000 at the rate of l p. c 

Article 8 — For service of any process not tr 

specified m any preceding article of ^ 
this part ... .. 2 0 


52 
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(C) 

[Except m the suits specified in part 
In the Courts of Munsiffs and -of Small 
Causey and in the Revenue Courts, 
when part B does not apply. 

Artictle 1 -In every case in which personal 
or substituted service of any process 
on parties to the cause is required, 
where not more than 4 persons ore 
to be served with the same document, 
one fee ... . ...10 0 

When such persons are more 
than 4 in number then the fee 
above mentioned and an additional 
fee of 4 as for every such person 
in excess of four ... .040 

Article 2. — In every case in which perso- 
nal or substituted service of any 
process on any persons who are not 
parties is required, when the number, 
of such persons is not moro than 
four, one fee . 0 1 0 

Where there are more than four 
such persons, then the feo above- 
ruentioncd for the first four, and an 
additional fee of four annat for every 
one in excess of that number .040 

Article 3 — "Where process of attachment of 
property by actual seizure is issued *- 
(n) For the seizure undor the order 
of attachment ... . , 1 0 0 


Si a 
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(6) Fo* each man necessary to ensure 
the safe custody of property so 
attached when such man is actually 
in possession per diem 0 4 0 

Vrticle 4 — For the proclamation of order 
of prohibition under Or XXI, R 
54 of the C P Code irrespective of 
the number of proclamations 10 0 

Article 5 — For the publication by posting 
copy of copies or notification, not 
specially mentioned in this part 
irrespective of number 10 0 

Article 6 — For executing a decree by arrest 

of the person 4 0 0 

Article 7 — When order for sale of property 
other than property under Act VIII 
of 1885 is issued — 

(а) For proclaiming the order of sale 
under Or XXI R 66 of the C P 

Code a fee of 10 0 

(б) For celling the property a per 
tentage or poundage on the gross 
amount realized by the sale up to 
Rs 1 000 at the rate of 2 p c 
together with a further fee on 
proceeds beyond Rs 1,000 at the 

rate of 1 p c 

Article 8 — For service of any other process f 

not specified in this part ,.10 
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(D) 

In the Courts of Munsifs, in Small Cause Courts 
and in Revenue Courts, where suit is for debt, 
damage to personal property or rent, and the claim 
does not exceed Rs 50 

Article 1— In every case in which personal Rs a p 
or substituted service of any process 
on parties is required, number of 
persons to be served not exceeding 
4, one fee . . 0 8 0 

Where more than 4 persons, 
then the fee above-mentioned and 
an additional fee of 4 as for every 
such person in excess of four 0 4 0 

Article 2 —Do on persons not parties, for 

each person to be served 0 4 0 

Article 3 — Process of attachment by seizure- 
la) For the seizure under an order 
of attachment .10 0 

( b ) For each man necessary for custody 
of property, such person being ac- 
tually m possession, per diem 0 4 0 

Article 4 — Proclamation of order of prohi- 
tion under Order XXI, Rulo 54 of 
the Code of C P irrespective of the 
number of such proclamations or 
publications . 1 0 0 

Article 5 — For the publication by posting 
up of a copy or copies of the notifica- 
tion of any proceeding or process 
not specifically mentioned in any 
Articlo of this part irrespective of 
the number of publications .. 1 0 0 
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Article 6 — For executing a decree by anest 

of J D 10 0 

Article 7 — Where an order for the sale of 
property other than an order for 
the sale of distrained property under 
Act VII of 1885 is issued — 

(a) For proclaiming the order of sale 
under Order XXI Rule 66 of the C 
P C a fee of 10 0 

(61 For selling the property a per 
centage or poundage on the gross 
amount realized by the sale up to 
Rc 1 000, at the rate of 2 p c 

Together with a further fee on 
all excess of gross proceeds beyond 
Rs 1 000 at the rate of 1 P c 

N B When a sale of immovable property is set 
aside under Order XXI Rules 89 91 92 of the C P 
C or under section 174 of the Bengal Tenancy Act 
no fee shall be charged for aelling the property 
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Process Fees in Bihar and Orissa 


TABLE OF FEE* 


X ATI RE OF PROCESS 

^ ^ = 2 i 

a o S£ 2 § 

! fslil; 

~f w f ”-s!i 

1|||l 

si! g f 

ilfli 

•ij 

jit 

1 

2 

3 

\ 

Article 1 — In any case id which per- 
sonal or mbit i tuted service of any 
process on parties to the cause is 
required, where not more than four 
persons are to be served with the 
same document — one fee. 

R* As I’ 

Its As P 

Rt As 

3 0 0 

] 6 0 

0 12 

Where such persons are more than 
four in number, then the fee above- 
mentioned and an additional fee as 
mentioned in the table for every such 
person in excess of four. 

0 12 0 

0 6 0 

0 6 

Article 2 — In every case falling within 
columns 2 and 3 m which personal or 
substituted service of any process on 
any persons who are not parties it 
required when the number of such 
persons it not more than lour, one lee 

3 0 0 

f 8 0 


When there are more than four such 
persons, ihen the fee above-mentioned 
foe the £nl four, and an additional fee 
as mentioned in the table for every 
one in excess of that number 

0 12 0 

0 6 0 

0 6 1 

In every case falling within column 4 
to sespect of k timvUi ptoceti lot 
each penoo. 
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Process Fees in Bihar and Orissa. — contd. 


Tilllt OF PJV>» 


\ATt RF 0> PEOCL' 1 ' 

s -S-lltsIP 


j ill" 

] 

2 

1 3 

1 *' 


R» \s F 

I\ Vs V 

Rs is P. 

Article 3 — Where process ol attach 
men) o( ptoperty by actual seizure n 
issued 

I 



(a) For the seizure under tbe order of 
attachment 

, 3 0 0 

| 1 8 0 , 

I 0 12 0 

(61 For each man necessary to ensure 
safe custody of property so attached 
when such man is actually in possession, 
per diem 

0 9 0 ' 

1 1 

0 6 0 l 

0 6 0 

Article 4 — For the proclamation and 
publication of any order of prohibition 
unde, 0,de» XXI Rule 54 of the Code 
of Civil Procedure irrespective of the 
number of such proclamations or pub- | 

1 

3 0 0 ] 

t 8 0 

1 8 0 

Article 5 — For the publication by 
potting of a copy or copies of notific* 
lion of any proceeding or process not 
specifically mentioned in an any article 
, /respective of tbe number of such , 
publications 

3 0 0 1 

1 

18 0 

1 8 0 

Article 6 —For executing a decree by | 
the arrest of the J D 

15 0 0 

6 0 0 

1 8 0 
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TIBLF OK FFFS 


NATl RL OF PPOCESS 

1 1 f |I: 

lills 

i 

C C-C*.® 

.sj-f c i 

o**i£ 

!il 

In: 

; % 

1 

2 

3 

4 


Ri \t P 

Ri la P 

Rv r 

Article 7 —Where an order lor the 
•ale ol property other than an order 
for the lale ol dutrmined property under 
Act VIII ol 1885 » timed— 

(a) lor proclaiming the ordeT of tale 
under Order XXI Rule 66 of the Code 
of Cml Procedure a fee of 

3 0 0 

1 8 0 

i e o 

(6) For idling the property a pereen 
tage or poundage on the gion amount 
real lied by the tale up to Ri 1000 at 
the rate ol 

2 0 0 

2 0 0 

2 0 0 


per cent 

per eeot 

percent 

Together with a Further lee on all 
excest of grou proceed* beyond 

Ri 1000 at the rate ol 

1 0 0 

1 0 0 

1 0 o 


per cent. 

pet cent 

percent 

Article 8 — For femee ol any proem 
not specified m any preceding article 

3 0 0 

1 8 0 

| 6 0 
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Note I — When process of attachment mentioned m Article 
3 t« issued in a number of cases relating to the same or neigh- 
bouring villages the fees fa) must be paid in each case, the daily 
fees (b) onlT for the men actually employed 

Note 2 — When a sale of immoveable property mentioned 
in Article 7 is set aside under section 47 or under Order XXI 
or 92 of the Code of Civil Procedure or under section 174 of the 
Bengal Tenancy Act f VIII 1885) any poundage or other fee 
charged for selling the property shall on application, be refunded 

Poundage. 

Note (a) The percentago leviable shall be calculated on 
multiples of R& 25 /- i e a poundage fee of 8 as shall be levied 
for every Rs 25/ or part of Rs 45/- realised by the sale up to 
Rs 1 000/- and in the case of proceeds of the sale exceeding 
Rs 1,000/ an additional fee of 4 as for every Rs 25/- or part 
thereof shall be levied 

(b) In cases in which several properties are sold in satis- 
faction of one decree only one poundago fee, calculated on the 
gross sale proceeds should be levied 2 per cent being charged 
on the gross sale proceeds up to Rs 1 000/ and one per cent 
on the such proceeds exceeding Rs 1,0 JO/ 
lable of Process fees fixed by the Allahabad High Court 
In the High Court’s Appellate Jurisdiction 

PART I. 

Nature of Process 

Proper fees 

Article 1. — Notice of appeal or other notice 
to respondents, when the respondents 
are not more than four in number, — 
one fee 3 0 0 

When such respondents are 
more than four in number then the „ 

fee above mentioned for the first S 
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four, and an additional fee of eight 
annas for every such persons in 
excess of four provided that the 
aggr e gate amount of the fees levied 
under this article shall not exceed 
fifteen rupees 

Article 2 — Summons to witnesses when the 
witnesses are not more than four in 
number, one fee . 3 0 0 

When such witnesses are more 
than four in number, then the fee 
above mentioned for the first four, 
and an additional fee of eight annas 
for everv such witness in excess of 
four 

Article 3 —Every warrant of arrest m 
respect of each person to be arrested, 
one fee 5 0 0 

Article 4 — Notice, proclamation, injunction 
or other order not specified in any 
preceding article of this part when 
the copies to be served or posted are 
not moro than four in number, 
one fee 3 0 0 

When such copies are moro than 
four in number, then the fee abo\c 
mentioned for the first four, and an 
additional foe of eight annas for 
c\ cry such copy in excoess of four, 
pros ided that the aggregate amount 
of the fees le\ led under this articlo 
s/inff not rarer dfifUen rupees 
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PART II. 

In the Courts of District Judges, 
Subordinate Judges, and Judges of 
Court* of Small cases when exer- 
cising the powers of a Subordinate 
Judge conferred under section 31 of 
Act No IX of 1887 — 

Article 1 — Summons to defendants, notice 
of appeal or other notice to respon- 
dents when the defendants or 
respondents are not more than four 
in number, one Jec 2 8 0 

When such defendants or res- 
pondents are more then four in 
number, then the fee above men- 
tioned for the first tour, and an 
additional fee of ten annas for every 
such person in excess of four, 
provided that the aggregate amount 
of the fees levied under this article 
shall not exceed twelve rupees eight 
anna« 

Article 2 — Summons to witnesses, when the 
witnesses are not more than four in 
number, one fee 2 8 0 

When such witnesses are more 
than four in number, then the 
fee above mentioned for the first 
four and an additional fee of ten 
annas for every such witness in 
excess of four. 

Article 3 — E\ery order of attachment I 4 
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Article 4 — In respect of the services of the 
officer making an attachment m 
the manner prescribed in Order XXI, 
rules 43, 44, 51 or 54 and section 46 
of Act No. V of 1908 when property 
ib to be attached m one town or 
village only, one fee 9 0 0 

Where property is to bo attached 
in more than one town or village 
specified m the order of attachment, 
and an additional fee of two rupees 
for every other town or village , 
provided that the agregato amount 
of the fees levied under this article 
shall not exceed fifteen rupnes 
Article 5 — Every warrant of arrest in res 

pect of each person to be arrested 3 12 0 
Article 6 — In respect of the services of each 
peon in whose custody a judgment* 
debtor is left under Or XXI, rule 40 
(3) of Act No V of 1908, per diem 0 6 0 
Article 7 — Every order for the sale of 
property — (a) in respect of the order 
for sale 1 4 0 

(b) by way of poundage on the full 
amount of purchase money — 

The commission pa> able to the 
broker, and in nddition a sum equal 
to one quarter of ««uch commission , 
if the sale be conducted by an 
officer of the Court or bj any other 
person" (not being a Collector or a 
broker) appointed by the Court 6J P c * 
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Article 8 — In respect of the cervices of the 
officer making delivery of possession 
of property under Or XXI, rules, • 31. 

35, 36. 95. 96, 98 or 101, of Act No V 
of 1908 when property is to be deli- 
vered m one town or village only, 
one fee 9 0 0 

Article 9— Notice, proclamation, injunction 
or other order, not specified m any 
preceding article of this part, when 
the copies to be served or posted are 
not more than four m number on* fee 2 8 0 
When such copies are more than 
four in number then the fee above- 
mentioned for the first four and an 
additional feo of ten annas for every 
such copy in excess of four, provi- 
ded that the aggregate amount of the 
fee levied under this article shall not 
exceed tttelve rupees eiqht annas 
Article 10 — If the service of a process other 
than a warrant for the arrest of the 
person, be declared as "emergent’ as 
described in chapter III, rule 16. in 
addition to the prescribed fee .14 0 

PART III. 

(Except m the suits specified in Part IV.) 

In the Courts of Munsifs and m Courts of Small 
Causes 

Article 1 — Summons to defendants when the 
defendants are not more than four 
in number, one fee , .14 
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When the defendants are more 
than four in number then the fee 
above mentioned for the first four 
and an additional fee of five annas 
for every such defendant in excess 
of four . provided that the aggregate 
amount of fees levied under this 
article shall not exceed six i upcc* 
four annas 

Article 2 — Summons to witnesses, when 
the witnesses are not more than four 
in number, owe fee 14 0 

When the witnesses are more than 
four in number then the fee above- 
mentioned for tho first four and an 
additional fee of five annas for every 
such witness in excess of four — 

Article 3 — E\ ery order of attachment 1 0 0 

Article 4 — In respect of tho services of the 
officer making an attachment in the 
manner prescribed in Order XXI, 
rules 43, 44, 51 and 54 and section 40 
of Act No V of 1908 when tho 
property is to be attached in one 
town or % illage only one. jet 4 0 0 

Article 5 — Every warrant of arrest in 
respect of each person to be 
arrested 280 

Article G— E\ cry order for tho sale of 
property (a) in respect of the ordor 
of sale 1 0 0 
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(6) by way of poundage on the full 
amount of the purchase money tts 
m Part II Art 7 

Article 7 — In respect of the sen ices of the 
officer making delivery of possession 
of property under Order XXI, ruHs 
31, 35, 36 95. 96, 98, or 101 of Act N 0 
V of 1908 when the property is to he 
delivered in one town or village 
only one fee 4 0 

Article 8 — Notice proclamation injunction 
or other order not specified in any 
preceding article of this part when 
the copies to be served or posted are 
not more than four number one fee 1 4 

Article 9 — If the service of a process other 
than a warrant for the arrest of the 
person, be declared emergent as 
described in Chapter III, rule 16 10 

PART IV. 

In the Courts of Munsifs an<i 
in Courts of Small Causes in suits in 
which the amount or value of the 
subject matter in dispute does not 
exceed Rs 50/ — 

Article 1 — Summons to defendants when the 
defendants are not more than two iri 
number, one fee 0 iq 

When the defendants are more 
than two in number then the fee 
above mentioned for the first two, 
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and an additional fee of three annas 
for every such defendant in excess 
of two; provided that the aggregate 
amount of the fees levied under the 
article shall not exceed four rupees. 

Article 2 — Summons to witness, in respect 

of each witness ... ... 0 5 0 

Article 3 — Every order of attachment ... 0 10 0 
Article 4. — In respect of the services of the 
officer making an attachment in the 
manner prescribed in Order XXI 
rules 43, 44. 51 and 54 and Sec. 46 of 
Act No. V of 1908, when proporty is 
to be attached in one town or village 
only, one fee ... ... 2 0 0 

Article 5. — Every warrant of arrest in ros- 

pect of each person to be arrested ... 1 4 0 

Article 6. — Every order for the salo of pro- 
perty- 

fa) in respect of tho order of bsIo ... 0 10 0 
(b) by way of poundage on tho full 
amounts of tho purchase monay — 
as in Part II Article 7 

Article'?. — In respect of tho services tho officer 
making delivery of possession of pro- 
porty undor Or. XXI rules. 31, 35, 36, 

95, 96, 98, or 101 of Act No. V of 1998, 
when tho property is to bo delivered 
in one town or village only, one fee 2 0 ® 
Article 8. — Notice, proclamation, injunction, 
or other order not specified In any 
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preceding article of this part, when 
the copies to be served or posted ar e 
not more than two in number, one 
fee . .. . 0 10 0 

Article 9 — If the service of a process other 
than a warrant for the arrest of the 
person, be declared “emergent” as 
de-cribed in chapter III, rule 16 in 
addition to prescribed fee 0 10 0 

Note — -Notwithstanding rule 2, fees for process m execution of 
a decree or order for money shall be charged, irrespective of the 
grade of the Court issuing such processes and of the value of the 
original suit according to the amount including interest if any 
due upon the decree or order , that is to say. if * uo h amount 
exceed Ra 1000/- fees shall be charged under Part n t ,f ,t be 
ess than Rs 50 they shall be charged under Part JJJ and if 
tt do not exceed Rs 50/. they should be charged uuder p al t IV. 

Note— No fee shall be chargable for Berving or exeo.utmg 

(1) a process issued by any Court 

(2) any process issued a second time for no 
fault of a party 


53 
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MADRAS. 


Scales of fees prescribed by the Madras High Court 

Schedule Civil and Revenue Courts. 


Nature of process 


1 For each summons or notice— 

(а) to a single defendant res 
pondent or witness 

(б) to every additional defendant 
respondent or witness residing In 
the village, If the processes be 
applied for at the same time 

2 For every warrant 

(а) of arrest In respect of every | 
person to be arrested 

(б) of attachment in respect of ( 
every such warrant 

(c) of sale In respect of every 
such warrant 

((f) of delivery of possession In 
respect of every such warrant 
With an additional fee for the 
services of every officer entrusted 
with the warrant for each day 
after the third day beginning with 
the day on which the warrant 
was iuued. 

(ft If such officer I* an Atnln .. 
(f) If such officer In a peon 

3 For every procefs In neeu 
tlon of % itUge MunsilTs decree 


Amount leviable in 


A District 

Any court of 

Court or Sub- 

Small Causes 

Judge e Court 

District 

whero the 

Munsif a Court 

process is not 

or Revenue 

issued in a 

Court 

Small Causes 
case 

Rs Aa ** 

Us Aa l 

0 8 0 

0 o o 

0 4 0 

0 8 0 

1 0 0 

• 0 o 

0 6 0 

0 » 0 

0 4 0 

0 4 0 

0 6 0 
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MADRAS — Contd. 



Amount leviable in 

Nature of process 

Any Court of 
Small Causes, 
Pistnct 
Munsif s Court 
or Revenue 
Court 

A Distriot 
Court or Sub- 
Judge s Court, 
where the 
process is not 
issued in a 
small causes 
case 

4 For proclamation injunction 
or order and every process not 
otherwise provided for an addi- 
tional fee being leviable after 
the third da> as above 

Rs As P 

1 0 0 

Rs As P 

2 0 0 

5 In respect of sales, a fee by 
wa> of poundage on the purchase 
money calculated at one anna 
in the rupee on the first 
359 rupees half anna in the 
rupee on every additional sum up 
to Rs 1000 and quarter anna in 
tbe rupee on any additional 
sum above Rs 1000 




N. B — When a sale is set aside under Sec- 
tion 310 A, Civil Procedure Code, the amount 
deducted as poundage from the deposit paid by the 
purchaser must be refunded to him and the judgment 
debtor is expressly exempted from the liability to pay 
the poundage by the wording of the Section itself. 

NOTE 1. — Any party may deposit the tost of proceeding by 
Railway or any public conveyance, where such is available and in 
such case the prooess server shall be bound to prooeed by such 
Railway or publio conveyance and the cost so deposited Bhall 
be part of the cost of the cause 

NOTE 2 — For processes applied for and ordered to be executed 
as * emergent * the fee will be the ordinary fee and half as 
much again. 

N- B . — Each process should be paid for according 
to the time which it really occupies. 
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Expenses in City Civil Court. 


Nature of processes issued 
by the Madras City 
Civil Court 


Amount leviable 


In suits in 
|which the value| 
of the subject 
matter in dis 
pute does not 
[exceed Rs lOOOl 


In all other 
suits 


I For each summons 
or notice 

(a) to a single defen 
dant or witness 


Rs As P 


(b) to every additional 
defendant or witness re 
siding in same municipal 
division of the city of 
Madras if the processes 
be applied for at the same 
time , 0 


0 0 8 0 


II For every warrant — 

(a) of arrest in respect 
of every person to be 
arrested , 

(b) of attachment in 
respect of every such 
warrant , 

(c) of sale m respect of 
every such warrant — 

(d) of delivery of posses- 
sion in respect of every 
such warrant — 


1 


0 


0 i Z 0 0 
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Expenses in City Civil Court — Contcl. 


Amount leviable 


Nature of processes issued 
by the Madras City 
Cm! Courts 

i In suits in 
iwhich the value 
of the subject 
matter in dis 

1 pute does not | 
exceed Rs 1000j 

In all other 
suits. 

With an additional fee 

Rs As. P. ! 

Rs As P. 

for the services of every 1 
officer entrusted with the 
execution of the warrant , 
for each day occupied 
after the third day begin- 
mg from the day on which 
the warrant was issued 

0 4 0 

0 6 0 

III For every procla- 
mation, injunction or 
order 

10 0 

2 0 0 

An additional fee being 
leviable after the third 
day as above 

0 4 0 

0 6 0 

IV For every process I 
not otherwise provided 
for herein 

0 8 0 

10 0 


V. In respect of sales, a fee by way of poundage 
on the purchase money calculated at i anna in the 
rupee on the first 500 rupeeB and one anna m the/" 
rupee on any additional sum above 500 rupees. *' 
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Process fee (Bombay) 

Scales of fees prescribed by the Bombay Htgh Court 

TABLE 



Amount leviable it 


Name of Process 

tny Court of Small 
causes and any 
SubordinateJudge s 
Co irt in a suit in 
wh ch do second 
appeal lies as pro- 
vided m the Code 
ol tCivil Procedure 

V stnets Courts 
and subord nnte 
Judge s Court in 

cases not provided 
in the preced ng 

JIamlat 
»dar s 
Courts 

For each summons or 

Rs As P 

Rs As P 

Rs As F 

notice (a) to a Bingle 
defendant, respondent 
or witness 

0 4 0 

1 0 0 

3 0 0 

(b) to every additional 
defendant, respondent 
or witness residing in | 
the same village 

0 2 0 

0 8 0 

2 0 0 

II For every warrant 
(a) of arrest in res 
pect of every person to 
be arrested 

0 8 0 

2 0 0 


(b) of attachment Sn 
Tespectofauo warrant 

0 8 0 

2 0 0 


(o) of sale in respect 
of every such warrant 

0 8 0 

2 0 0 


II For proclamation 
injunction or order and 
every process not other 
wise provided for. 

0 8 0 

2 0 0 
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Process fees in C P 

The courts in C. P. for purposes of levying Process- 
fees are divided into three grades as follows : — 


Grades. | 


Courts. 


First 1 The courts of the Agent to the Gover- 
| nor General in Central India. 

Second \ FirBt appellate Courts. 

Third ' District courts, Court of small causes 

I and other civil Judges and courts of 
1 Magistrates. 


11. Fees for the service of process shall be 
levied in each grade of court according to the follow- 
ing scale namely : — 


Nature of 
process. 

Courts of 
first grade. 

Courts of 
2nd grade. 

Courts of 
third grade. 

Summons, 
notice or other 
processes not 
being a warrant 
of arrest or 

Rs. As. P. 

Rs. As. P. 

Rs. As. P. 

attachment ... 

2 0 0 

10 0 

0 4 0 

Warrant of 




arrest 

Warrant of ] 

4 0 0 

2 0 0 

0 8 0 

attachment ... 

4 0 0 

2 0 0 

2 0 C 

t* 
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V When any process other than a warrant of 
arrrest or of attachment is to be served upon four 
or more persons being parties one fee only shall be 
charged m respect of the first four processes and an 
additional fee, according to the subjoined scale shall 
be charged for each process to be served in excess of 
four provided that the aggregate amount of the fee 
leviable under this rule shall not exceed the maxi 
mum prescribed for each grade of Court 


Nature of 
process 

Court of 
first grade 

Courts of 
2nd grade 

Courts of 

third grade 

Rate of addi 

Rs As P 

Rs As P 

Rs As P 

tional fee 

0 8 0 

0 4 0 

0 2 0 

Maximum 

15 0 0 

10 0 0 

0 2 0 


APPENDIX (A) 

CHAPTER IV. 

Expenses of Witnesses 

Under Order XVI rule 2 of the Civil Procedure 
Code expenses of witnesses have to be paid into Court 
at the time of applying for summonses on witnesses 
The Court has to assses the costs payable and in 
1 mg this the court is governed by the rules on the 
8 b] if any, framed by the High Court to which 
such > ur t is subordinate but the court has always 
the d l'etion of allowing reasonable sum to experts 
eummc ^ g lv0 evidence in a case having regard 
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to the time occupied m giving evidence and doing 
such work as may be ordered by the court 

Under rule 3 of Or XVI the serving officer is 
required to tender to the person summoned the 
expense allowed by the court 

Abstract of the rules framed by some of the High 
Courts regarding classification of witnesses and 
expenses to be paid to them are noted below * — 
Scale of witness’s expenses 

Under rules framed by the Calcutta High Court 

(BENGAL) 

“ that money shall not be tendered to 
Government officers whose pay exceeds Rs 10 per 
mensem or whose head quarters are situate more 
than 5 miles from the court when they are summoned 
to appear as a witness in their official capacity m 
cases to which Government is a party . 

In Bengal — 

Witnesses are divided into 3 classes — 

(a) Labourer or poor classes , 

(b) Cultivators or artizans, petty traders , 

(c) Persons of better position 

Diet Money 

Class («) Class (6) Class (c) 

(A) Howrfrsr 1 6an "“ B *P« 

Darjeeling J P er diem P er die *n Diem 

(B) In Burdwan. \ , 0 , _ „ 

Presidency ) — 4 as p d— 8 as p d Rs 5 p d 

(C) In other places *— 4 as pd— 6 as pd Rs 5 n 
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Exceptions — To pleaders doctors and other 
persons following a profession any amount that may 
be fixed by the Court shall be paid as compensation 
(V ide H C O , Ch VI , Rule 8, clause 8 ) 

Travelling Expenses 

(1) By road, actual charge for reasonable con 
veyance subject to a maximum of 4 annas a mile 

(2) Where the journey is wholly or partly by 
Rail or Steamer then for classes (a), (6) third class 
Railway or Steamer fare for class (c) 2nd class fare 
a 1st class fare where there is no 2nd class, should be 
allowed 

(3) Where the only mode of travelling is by 
'Water — then boat-hire subject to a maximum of 
Rs 2 per diem 

(4) Ferry and toll charges are paid in addition 
to the above charges 

Note — No coats are allowed to any witness on account of h * 
•expenses if he is not entered m the Nazir s 1 st (when the witness 
•does not appear at the appointed time) nor when he Is not actually 
exam ned A party may examine such a w tness by making a 
•special petition for the purpose Vide H C CO Ch. I Role 
-51 (c) 

(B) 

Rules made by the High Court of Patna. 

(BEHAR AND ORISSA ) 

Rules re Government servant cited as a ivitnes* 

2 (1) — Add the following proviso to Or XVI. R 
H (1) of the C P Code 

* Provided that the Secretary of State shall not be 
Teq.uitad to pay any expenses into court under this 
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rule when he is the party applying for the summons, 
and the person to be summoned is an officer serving 
under Government, who is summoned to give 
evidence of facts which have come to his knowlege, 
or of matters with which he has had to dea\ m his 
Public capacity.” 

(з) And the following proviso to R. 3 of the 
C P Code 

“Provided that when the person summoned is an 
officer of Government who has been summoned to 
give evidence in a case to which Government is a 
party, of facts which have come to his knowledge, 
or of matters with which he has had to deal, in his 
Public capacity, then (I) if the officer’s salary does 
not exceed Rs 10 a month the court shall at the 
time of the service of the summons make payment 
to him of his expenses as determined by R. 2 and 
recover the amount from the Treasury 

(и) if the officer’s salary exceeds Rs 10 a month 
and the court is situated not more than 5 miles from 
his head quarters the court may, at ltB discretion, on 
Ins appearance pay him the actual travelling expenses 
incurred. 

(m) if the officer’s salary exceeds Rs 10 a month 
and the Court is situated more than 5 miles from his 
head-quarters no payment shall be made to him by 
the Court In such cases any expenses paid into 
Court under R 2 shall be credited to Government 

^ ^ -Classifications of witnesses and expenses 
payable are almost on the lines as prescribed m 
Bengal. ^ 
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(C) 

Scale of witness expenses under rules framed by 
the Allahabad High Court 
(U P) 

The court shall allow travelling and other expen 
ses on the following scale — 

(a) in the case of witnesses of the class of cutti 
vators labourers and menials — six annas a day 

(b) in the case of witnesses of a better class - * 
such as zemindars traders pleaders and persons of 
corresponding rank from eight annas to two rupees 
a day as the court may direct and 

(c) in the case of witnesses of superior rank, 
including officers of the Government in receipt of 
salary not less than Rs 200 a month from 8 to 
5 rupees a day 

(d) If a witness demand any sum in excess of 
what has been paid to him such shall be allowed 
if satisfy thB court that he has actually and 
necessarily incurred the additional expenses 

(e) If a witness be detained for a longer period 
than one day the expenses of his detention ehall be 
allowed at such rate not usually exceeding the 
amount ordinarily payable as may seem to the court 
to be reasonable and proper 

Provided that the court may for reasons stated IP 
writing allow expenses on a higher scale than that 
hereinbefore prescribed 

jV B — The rule as to Government servant cited 
as a witness is same as in Bengal The rule & 
practically same m all provinces with slight verbal 
modifications here and there 



CIVIL COURT PRACTICE. 


845 


(D) 

MADRAS 

Scale of expenses under rules framed by 
the Madras High Court. 

Rule re Government Servant 

No payment shall be required when an application 
on behalf of Government is made for summons to a 
Government servant whose salary exceeds Rs 10 
per mensem. 

When any other party applies for summons he 
fih&U deoosit in court the travelling and other expen- 
ds of the officer and the money so deposited shall 
be credited to Government 

Where a Government servant appears the court 
shall grant him a certificate of attendance. 

Notwithstanding anything contained in the rules, 
in any suit by or against the Secretary of State for 
India in Council, no payment in accordance with the 
rule shall be required when an application on behalf 
of Government is made for summons to a Govern- 
ment servant whose salary exceeds Rs 10 per 
mensem and whose attendance is required in a court 
situate more than five miles from his head quarters 
and the expenses incurred by Government in respect 
of the attendance of the witnesses shall not be taken 
into consideration m determining costs incidental to 
the suit. 

(n) When any other party to such a suit applies 
for a summons to such an officer, he shall deposit m 
court along with his application a sum of money for 
the travelling and other expenses of the i "" 
According to the scale prescribed in Civil "* , 
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Regulations and shall also pay any further sum 
that may be required according to the same scale 
and the money so deposited or ’paid shall be credited 
to Government. 

Under the rules of the Madras High Court 

Witnesses are divided into 3 classes. 

1) First class — Persons of position in life. 

(2) Second class — Middle class — e, g. artisan®, 
petty traders ; 

(3) Third class — Labourers of the poor class 

1st Class. 

If East Indian — 1st class rail fare plus 8 as. per 
mile for road journey and an allowance of Rs. 5 per 
diem and actual expense of passage by sea or canal. 

If a Native — Travelling expenses as above by 
daily allowance at Re. 1 — per diem. 

2nd Class. 

If East Indian — Second »claas Railway fare plus 
4 as per mile for road journey and subsistence 
allowance of'Re. 1 per diem and actual expense of 
passage by sea or canal. 

If Native — Second ’class Railway fare plus 2 as. 
per nnle of road journey and subsistence allowance 
of 8 as per diem and actual expenso of passage by 
sea or canal. 

3rd Class. 

If East Indian— 3rd class Railway fare plus 2 as. 
per mile for road journey and subsistence allowance 
of 8 a«. per diem and actual expenso of passage by 
sea or canal. 

If a Native — Travelling expenses as above and 
subsistence allowance of 4 as. per diem. 
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bcftle of witness expenses under rules framed 
by the Bombay High Court 

(BOMBAY) 

Be expenses of Goiernment servant cited as a uitness 
Where Government or a public officer 
being a party to a suit or proceeding as such public 
officer supported by Government in the litigation, 
applies for a summons to any public officer to whom 
the Civil Service Regulations apply to give evidence 
of facts which have come to his knowledge, or of 
matters with which he has had to deal as a public 
officer or to produce any document from public 
records the Government or the aforesaid officer shall 
not be required to pay any sum of money on account 
of the travelling and other expenses of such witness ’ 
whore the witness is a public officer- 
to whom the Civil Service Regulations apply and is 
summoned to give evidence of facts which have come 
to his notice or of facts with which he has had to 
deal, in his official capacity, or to produce a document 
from public records the sum payable by the party 
obtaining the summons on account of his travelling 
and other expenses shall not be tendered to him 

(F) 

Scale of witness expenses under rules framed 
by Lahore High Court. 

(Punjab ) 

For RuIb 3 Order XVI of the C P Code — Sub- 
stitute the following 

3 (A) The sum so paid into a court shall 
in the case of a Government servant be ' 
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the person summoned at the time of serving the 
summons if it can be served personally.” 

(2) “when the person summoned is a ( Government 
servant the sum so paid into court shall be credited 
to Government.” 

‘‘Exception (1). In cases in which Government 
servants have to give evidence at a Court situate 
not more than five miles from their head-qnarters 
actual travelling expenses incurred by them may. 
when the Court considers it necessary, be paid 
to them." 

Exception (2). “A Government servant whose 
salary does not exceed Rs. 10 may receive his 
expenses from the Court." 

Special Rule re-insufficient expenses deposited. 
Witnesses are allowed reasonable expenses for 
travelling, diet money and their remuneration— if the 
sum deposited be found insufficient— balance may bo 
realised— "by attaching and sale of moveable pro- 
perty of the party obtaining the summons or the 
•Court may discharge the persons summoned without 
requiring him to give evidence or may both order 

such and discharge such person " 

(G) 

Scale of witness expenses under rules framed 
by the Rangoon High Court. 

(BURMA.)- 

Government servant cited as a witness. 

that in cases to which Government is a party— 

(a) no payment into Court will bo required for the 
■travelling and other expense?, of a Government 
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sen ant who may be required to be summoned at 
the instance of Government to give evidence in his 
official capacity , 

(b) the amount to be paid into Court for the tra- 
velling and other expenses of a Government servant 
^ho«e salary exceeds R« 10, and who may be required 
to be summoned at tho instance of a party other 
than the Governmont to give evidenco in his official 
capacity in a Court situate at a distance of more than 
five miles from his head-quarters shall be equivalent 
to the travelling and halting allowances admissible 
Under the Civil Service Regulations 

Scale of expenses allowed to witnesses under 
the rules of the Rangoon High Court 

The u it nesses arc divided into folloninq classes — 

(1) Ordinary labouring classes— Railway, or 
steam boat fare by the lowest class ,— actual travell- 
»ng expenses up to a limit of Rs 2 a day by boat , 
and 4 as per mile by road and an allowance of 10 as 
for each day’s absence from home 

(2) Petty ullage officers— The same rates as 
above for travelling and an allowance of 14 annas 
for each day s absence from home 

(3) Persons of higher ranks of life— such as clerks, 
tradespeople ullage headmen and headmen of circles 
— Second class railway or steam boat fare actual 
travelling expenses to a limit of Rs 4 a day, and 
an allowance not to exceed, except in special cases, 
Rs 1 — -8 as per each day s absence from home 

(4) Petsons of Superior Hank — The actual sum 

spent in travelling plus Rs 5 for each day's absence 
from home p 

51 r 
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(5) Witnesses following any profession — a special 
allowance according to circumstances. 

N £ Lodging allowance —la addition to the 
above a lodging allowance not exceeding, except in 
special cases, Re. 1 — 0 — 0 for persons in class (3) , 
and Rs. 2 for persons m classes (4) and (5) may be 
allowed for each night spent away from home, if the 
Court is satisfied that the witness had to pay for his 
night’s lodging When an amount exceeding this 
scale is sanctioned as a special case, it shall not 
exceed the actual amount spent. 

APPENDIX (B) 

CHAPTER V. 

In this part abstract of important rules framed by 
the different High Courts have been given for facility 
of reference by pleaders of the different Provinces. 

(A) 

Rules framed by the Calcutta High Court 
No. 1 — For rules re . arrangements of records — 

See Part III (A) 

„ 2 „ „ „ Copies — See Part III (A) 

„ 3 „ „ „ Pleader’s fees — 

See Part IV" Chap I 
„ 4 „ „ „ Expenses allowed to witnesses 

—Part X Chap IV 
„ 5 „ „ „ Process fees — Part X Chap IH 

„ G „ „ „ Guardian’s fees — 

See Part IV Chap I 

H 7 „ „ „ Commissioner's fess — 

See Part I Chap. IX 
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• 8 „ ,, „ Affidavits — See Part II (B) 

•• 9 , , . Citing of Govt servant as a 

witness — See Part X Chap IV 
10 Rules as to attachment of moveables are repro- 
duced below — 

Attachment of moveable properties other than 
agricultural produce under Rule 43 Order XXI, 
'hall be made by actual ‘■eizure but in cases of 
QQttcuItttral pro'luci' the attachment is effected under 
Rule 44 by affixing & copy of the warrant of attach- 
ment 

Rules for attachment of moveable property 

{H C C 0 Ch I Rule 81 ) 

1 When the officer who effects an attachment under Order 
Rules 43 to 45 of the C P Code believes that the property 
attached does not exceed twenty ruppes in value he shall inform 
the debtor or in his absence any present adult member of his 
firmly that it will be sold by puhl c auction at Once w thout 
the issue of any proclamation under Rule 66 of the same Order 
If the decree holder or the judgment debtor or any person On 
nia behalf object to the adoption of the course the attaching 
officer shall convoke a punchayet of not leas than three respectable 
adult male inhabitants of the neighbourhood of whom ordinarily 
the headman of the village should be one and shall requ re them 
to assess the value of the property If they determine that it 
exceeds twenty rupees in value he shall deal With it under the 
rules framed by the Local Government (given below) otherwise 
he shall forthwith proceed to sell it by auction after giving to 
intending purchasers such reasonable notice as is j oss ble under 
the circumstances of the case 

Note The following rules which were made by the Local 
Government under section 269 of the Code of Civil Procedure^ 
Act XIV of 1832 (corresponding to Order XXI Rule 43 of Act 
of lb08) for the maintenance and custody while under 
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of lire stock and other moveable property above the value of 
twenty rupees, are reproduced for general information 

1 The attaching officer shall give the debtor, or, iP hla 
absence, any present adult member of his family, the option of 
having the attached property kept on his premises, or in some 
other place in the village, on condition that suitable place for 
its safe custody be provided for by him 

2 If no such suitable place be provided, the officer shall 
remove the property to the Court at the decree-holder's expense 
In the event of the decree-holder failing to provide the necessary 
funds, the attachment shall be withdrawn 

3 Whenever the attached property is kept at the place where 
it is attached, the officer shall forthwith report the fact to the 
Court, and shall with, his report forward an accurate list of 
property seized, such that the Court may thereon at once issue 
the proclamation of sale prescribed by section 287. (Order XXI, 
Rule 66 ) 

4 If the debtor shall give his consent in writing to the sale 
of the property awaiting the expiry of the term prescribed In 
section 290 (Order XXI. Rule 68) the officer Bhall receive the same 
and forward it without delay to the Court for its order. 

5. When property Is removed to th« Court It shall be kept 
by the Nazir on his own sole responsibility In such place as may 
be approved by the Court If the property cannot, from its nature 
or bulk, be conveniently kept in the Court premises | or in the 
personal custody in the Nazir, he may, subject to approval by 
the Court make Buch arrangements for its safe custody under 
hla own supervision 3S may be convenient and economical and 
the Court may fix the remuneration to be allowed to the persons, 
not being officers of the Court, in whoso custody the property 
is kept | 

6 When the property remains at the place whero 1* I s 
attached in the custody of the attaching officer, and any pef* on 
other thar\ the judgment-debtor shall claim the same, or on* 
part of It V-o officer shall nevertheless unless the decree-holder 
desires to withdraw the attachment of the property so claimed 
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remain in possession and shall direct the claimant to prefer b s 
claim to the Court 

? (a) If the decree holder shall withdraw an attachment 
or if it shall be withdrawn under Rule 2 or Rule 9 the attaching 
officer shall Inform the debtor or in his absence an adult member 
of his family that the property is at his disposal 

(fc) In the absence of any person to take charge of it or m 
case the officer shall have had notice of claim by a person other 
than the judgment-debtor the officer shall if the property b&3 
been removed from the premises in which it was seized replace 
it where it was found at the time of seizure 

8 Whenever live stock is kept at the place where it has 
been attached the judgment debtor shall bo at liberty to 
undertake the due feeding and tending of it under the supervision 
of the attaching officer but the latter shall if required by the 
decree holder and on his paying for the same at a rate to be 
fired by the D strict Judge aDd subject to the orders of the 
Court under whose orders the attachment is made engage the 
services of as many persons as may be necessary for the safe 
custody ot it 

9 In the event of the judgment debtor failing to feed the 
attached live stock the officer shall call upon the decree holder 
either to pay for feeding it on the spot or for the expenses 
attend ng its removal to the Court If the decree holder shall 
fail to provide for either the officer shall report the matter to 
the Court without delay 

10 When attached live stock is brought to Court the Nazir 
shall be responsible for the safe custody and proper feeding of 
it so long as the attachment continues 

11 If there be a Government pound in or near the place 

where the Court is held the Nazir shall he at liberty to place 
in it such attached live stock as can properly be kept there in 
which case the pound keeper will be responsible for property 

to the Nazir and shall receive the same rates for accommodation 
and maintenance thereof as are paid m respect of mipoun 
cattle of the same description 
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12 If there be no pound available, or if, in the opinion of 
the Court, it be inconvenient to lodga the attached live stock in 
the pound the Nazir may keep it in bis own premises or he may 
entrust it to any person selected by himself and approved by the 
Court The Nazir will m all cases remain responsible for the 
custody of the property 

13 Each Court from time to time shall fir the rates to be 
allowed for the custody and maintenance of the various descrip 
tions of live stock with reference to seasons and local 
circumstances The District Judge may make any alteration he 
deems fit in tho rate prescribed by courts subordinate to him 
Where there are two or more Courts in theisame place, the rates 
shall be the same for each Court 

14 The officer deputed to attach moveable property should 
be furnished with a certificate stating the period for which the 
Court fee required under Chapter V Rule 1 , Article 3 Parts II, 
III and IV, of the Court Fee Rules has been paid, and he shall 
give notice thereof to the judgment debtor or other person at 
whose instance he remains in possession at the place of attach 
ment , if such person shall desire that the property shall remain 
at that place for a longer period he shall be bound to pay in to 
Court in advance the further fee as required by the second 
paragraph of note 2 to that article 

No 11 — Insolvency rules framed by the Calcutta 
High Court 
(H. a c O Cli 11) 

(1) The following rules may be cited as ‘The 
Provincial Insolvency Rules’. The prescribed forms 
with such variations as circumstances may require, 
shall be used for the matters to which they 
severally relate 

(2) Every insolvency petition shall be entered 
in the Register of insolvency petitions and given a 
serial number 

(3) A.11 insolvency proceedings may be inspected, 
at such times and subject to Buch restrictions as 
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the District Judge may prescribe, by the Receiver 
the debtor and any creditor 

Notice 

(4) Whenever publication of any notice or 
other matter is required by the \ct or by those to 
be made in an official gazette a memorandum 
referring to and giving the date on which such ad 
verticement appears shall be filed with the record and 
noted in the order sheet 

(5) Notice of an order fixing the date of hearing 
of a petition under Sec 19 (2) shall be published 
in the local official gazette and in such newspapers 
as the Court may direct A copy of the notice shall 
also be forwarded by registered letter to each ere 
ditor to the address given in the petition The same 
procedure shall be followed in respect of notices 
of the date for the consideration of a proposal for 
composition or scheme of arrangement under 
Sec 38(1) 

(G) Notice of an order of adjudication under 
Sec 30 may in addition to the publication m the 
local official gazette required by the Act, be pub- 
lished in such newspapers as the Court may direct 
When the debtor is a Government servant a copy 
of the order Bhall be sent to the head of the office 
in which he is employed The same procedure 
shall be followed m regard to notices of orders 
annulling an adjudication under Sec 37 (2) 

(7) The notice to be given by the court under 
Sec 50 shall be served on the creditor or his pleader 
or shall be sent through the post bv registered * 
letter 
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12 If there be no pound available or if in the opinion of 
the Court it be inconvenient to lodge the attached live stock in 
the pound the Nazir may keep it in his own prem ses or be m3y 
entrust it to any person selected by himself and approved by the 
Court The Nazir will in all cases remain responsible for the 
custody of the property 

13 Each Court from time to time shall fir the rates to be 
allowed for the custody and maintenance of the various descr p 
tions of live stock with reference to seasons and local 
circumstances The District Judge may make any alteration he 
deems fit m the rate prescribed by coarts subordinate to him 
Where there are two or more Courts in theisame place the rates 
shall be the same for each Court 

14 The officer dep ited to attach moveable property should 
be furnished with a cert ficate stating the period for which the 
Court fee requ red under Chapter V Rule 1 Article 3 Parts II 
III and IV of tho Court Fee Rules has been paid and he shall 
give notice thereof to the judgment debtor or other person at 
whose instanco he remains in possession at the place of attach 
ment if such person shall desire that the property shall remain 
at that place for a longer period he shall bo bound to pay m to 
Court in advance the further fee as required by the second 
paragraph of noto 2 to that art cle 

No 11 — Insolvency rules framed by the Calcutta 
High Court 
(H C C 0 Ch ll) 

(1) The following rules may bo cited as ‘The 
Provincial Insolvency Rules* Tho prescribed forms 
with such variations as circumstances may require 
shall be used for the matters to which they 
severally relate 

(2) Every insolvency petition shall be entered 
in the Register of insolvency petitions and given a 
sorial number 

(3) All insolvency proceedings may be inspected, 
at such times and subject to such restrictions a* 
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the Di«tnct Judge may prescribe by the Receiver 
the debtor and any creditor 


Notice 


(4) Whenever publication of any notice or 
other matter is required by the Act or by those to 
be made in an official gazette a memorandum 
deferring to and giving the date on which such ad 
verti«ement appears shall be filed with the record and 
noted in the order sheet 


(а) Notice of an order fixing the date of hearing 
of a petition under Sec 19 (2) shall be published 
in the local official gazette and in such newspapers 
as the Court may direct A copy of the notioe shall 
also be forwarded by registered letter to each ere 
ditor to the address given in the petition The same 
procedure shall be followed in respect of notices 
of the date for the consideration of a proposal for 
compo ltion or scheme of arrangement under 
Sec 38(1) 

(б) Notice of an ardor of adjudication under 
Sec 30 may in addition to the publication in the 
local official gazette required by the Act, be pub 
lished in such newspapers as the Court may direct 
When the debtor is a Government servant a copy 
of the order shall be sent to the head of the office 
in which he is employed The same Pmcedure 
shall be followed in regard to notices of orders 
annulling an adjudication under Sec 37 (2) jj 

(7) The notice to be given by the coirfc under 
Sec 50 shall be served on the creditor or m pleader 
or shall be sent through the post by registered * 
letter * / 
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(8) The notice to be issued by the Receiver 
under Sec 64 before the declaration of a final 
dividend to the persons whose claims have been 
notified but not proved shall be sent through the 
post by registered letter 

(9) Notices of the date of hearing of the ap 
plication for discharge under Sec 41 (1) shall be 
published in the local official gazette and m such 
newspapers as the Judge may direct and copies 
shall be sent to all creditors by registered post 
whether they have proved their debts or not 

(10) A certificate of an officer of the Court or of 
the official Receiver or an affidavit by a Receiver 
that any of the notices referred to in the preceding 
rules has been duly posted accompanied by the 
post office receipt shall be sufficient evidence of 
such notico having been duly sent 

(11) In addition to the prescribed methods of 
publication any notico may be published otherwise 
in •such manner a« the Court may direct for instance 
by affixing copies m the Court house or by beat 
of drum in the wllago in which the insolvent reside” 

CHAPTER VI. 

No 12— Inspection of Records by Pleaders 

(H C C O Chapter III Rul» (?) 

Pleaders d ily authorised by any person In that hebstf ni*r 
at a place to bo prorlded for the purpose In Record keeper • ©Pice 
examine any special record but In dolnu so ho shall make 
notes other than such rotes (to be written In pencil on all *Nr* 
to be pros dej by the Record keeper) as may be necessar* la 
order to Idrnt ty the document or record which Is 1 elnfr Jpspe r * r * 
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If atir extract from the record is required it shall be obtained 
through the Copying dtpt in tha usual way 

V B This rule does not apply to the mspec 
tion of records of pending cases It is for the presiding 
officer of the Court to prescribe as he thinks neces 
Pare, by general or special order upon what condition 
and at uhat time place and under the supervision 
of what officer such inspection may be allowed 
He should be careful that his order does not interfere 
with the right to demand production of document 
on notice and the consequent right to take copies 
which an opposite party enjoys The inspection 
of the records of pending cases is a privilege the 
abuse of which is not allowed A pleader may take 
notes for his own information but the permission 
to make notes does not extend to verbatim copies 
of documents 

3 Pleaders before inspecting a record under the 
precedemg rule shall pay the fee prescribed , but no 
searching fees should be levied from pleaders for the 
inspection of the record of a pending case or from 
a public officer inspecting records in the record 
room for public purposes 

The inspection of records in this Record-room 
by pleaders is allowed only on days on which the 
court is open and during such office hours as the 
District Judge may prescribe 

No 13 — Duty of a minor’s guardian adlitem 
appointed by Court 
H C C 0 Chapter 8 Rule 43 ( A ) 

Cl) When there are both major and minor defendants and 
there is no appearance the guardian should communicate witn 
tho natural guardian of the minor as well as with the * 
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defendants b> registered reply post card in which the subject 
matter of the suit should be briefly stated ' 

2 Where the sole defendant is a minor the aforesaid 
communication should be addressed to his natural guardian 

3 If no response is received to the commutncauon mentioned 
in sub rules (1) and (2) or if the response is not helpful and the 
guardian is unable to have a personal interview with the defen 
dants or their agents he should report the fact to the Court 
with a statement of the circumstances and apply for leave to 
go to the locality for necessary enquiry 

4 The guardian s report on such local enquiry, if permitted 
should contain the following particulars 

(a) Date and hour of departure for the locality 

(t) Mode of journey viz whether by rail or steamer or 
boat or road 

(c) The name of persons who identified the minor 

(d) Age of the minor as stated by the minors people and as 
estimated by the guardian 

if) The name and residence of the persons m whose presence 
the enquiry is held 

(g) Whether the minor has any defence 

(A) If there is defence what is the nature of It and what 
benefit Is expected to accrue to the minor out of the defence 

(0 Whether the minor or hfs people are able and prepared 
to meet the costs of the defence and If not what Is the probable 
amount of such costs 

O) If no defence is filed the reason thereof together with the 
statements of the persons on whose report the decls on 1> 
arrived at 

5 In case the court refuses to grant leave for local enquiry 
tbe guard an will proceed according to the instructions of the 
Court In each ease 

6- %\ hero In response to the communication mentioned la 
Jo sub rule ( 2 ) or otherwise the minor or his natural gusrdtan 
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or any other person on his beh*lf come and sec the guardian 
his subsequent proceedings and report should conform as far 
as applicable to sub rule 4 (g to jl 

7 The guardian s report mentioned in sub rules 4 and G may 
contain such other facts as he maj think necessary to bring to 
the notice of t> c Court 

8 In p tt> rent suits and money suit the court jshall exercise 
stricter vigilance before granting leave to the guardian adlitem 
to go to the locality for enquiry 

Appeals. 

9 The foregoing rules will apply mutaUs mutandta to the 
guardians of minor respondents subject to the following rules 

10 If no response is made to the registered post card men 
tioned in Sub rule 1 he should before applying for leave to go 
to the locality similarly communicate with the pleader who 
conductelthe case in the lower court on behalf of the minor 
or his predecessor in interest and ascertain from him if possible 
the probable cause of the non appearance of the minor reporting 
the result to the Court 

11 If the steps taken under the last preceding sub Tule 
does not elicit any satisfactory result the guardian should 
consult the record and submit a report to the court in which 
he should state whether in h s opinion the judgment and decree 
of the lower Court can he supported and if such op nion is in 
the affirmative why he should not argue the case himself before 
the Court A written note on the merits of the case should 
accompany report 

12 An account estimated to cover the actual travelling and 
halting expenses of the guardian not exceeding the Beale laid 
down will be required by the court to be deposited by the party 
at whose instance the guardian is appointed before an order is 
passed for a local enquiry mentioned in sub rulo 3 The amount 
ao deposited or so much of it as may be found due will be 

to the guardian when he has submitted his report 


( 
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13 The actual postage ohargess for communication mentioned 
In sub rule (1) (2) and (10) will be deposited and paid to the guardian 
along with the fee prescribed 

Travelling allowance The rate of travelling allowance both 
m the case of an original suit and of an appeal shall be that 
admissible to a second class officer under the Civil Service 
Regulation with a daily feo of Rs 4 for the days for which h# 
may he away from the Head quarters (For fees soe — Part 
IV Chapter I) 

No 14— Rules framed by the Calcutta High Court about 
Pleaders and Muktears clerks are reproduced below 
14. Rules about Pleader’s and Mukhtear’s clerks * 

It Is absolutely necessary that the junior practitioners should 
know the rules on the subject otherwise they may unawares 
contravene such rules Junior practitioners should be very careful In 
the selection of their clerks as they have to depend m many matters 
on the honesty o r such clerks For example If a clerk withdraws 
money and does not pay the amount to the proper person the 
pleader would be ultimately liable 

Following rules framed by the Calcutta High Court in respect 
of clerks are given holow (G L No 12 of 1909) and should 
be strictly compiled with 

1 In theso rules tho expression “recognised clerk means a 
clerk employed by a Pleader or JIukhtear and permitted as such 
to have access to the Courts in which his emplovcr is authorised 
to prartlso and to the offices attachod thereto 

2 Wot more than one clerk at a timo In the case of a Muktcar 
and nrtt more than two clerks In tho case of a Pleader shall 
ordlnality be recognised 

8 iTho District Judge shall maintain a nglster of all re 
cognise f\clcrks employed In the District and to each rccogntsed 
clerk -1 i]M>e given under his orders a card In the fo r tn No (Ml 

*ll ader* are responsible for tl o misconduct of their elevk* 
in Court works 1GC.L J 684 16 C W. N 1031 
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190 in volume II of the High Court Circular Order These cards 
*"hieh shall be strictly non transferable, shall be recalled for 
renewal at the close of each year 

4. The register described under sub-rule (3) shall contain 
the name, father s name, and residence of each recognised clerk, 
the date of his registration the name of the Pleader or the 
Mukhtear by whom he is employed, the Courts in the District in 
which his employer is authorised to practise and a column for 
remarks and copies of it shall be supplied by the District Judge 
at the commencement of each year to the District Magistrate and 
to each Sub Divisional office and outlying Munsiff Copies shall 
also if necessar) be furnished to the various Courts at the Sadar 
station 

5 Ko clerk employed by a Pleader or Mukhtear shall as such 
be allowed access to any of the Courts of the Districts or to any 
of the offices attached thereto unless he is for the time being a 
recognised clerk 

6 The District Judge in any case and the District Magistrate 
in the case of Mukhtear a clerk may for reason to be recorded 
in writing, and after hearing the clerk m his defence, if ho so 
desire, order the removal from the register of any recognised 
clerk and the cancellation of his card and on the passing of such 
order the clerk sballl cease to be a recognised clerk Every such 
order passed by the District Judge shall be communicated to the 
District Magistrate and vice versa, and necessary steps shall 
be taken for the alteration accordingly of the register and the 
copies thereof 

JV B — Proceedings taken against clerks under this sub-rule 
are administrative and not judicial proceedings 

7 No person whose name has been struck off the register 
Shall be recommended for registration bv any Pleader or Mukhtear 
at the same or other station 

8 On or before the date on which these rules come in force 
every Pleader or Mukhtear practising m any of the Courts 
ordinate to the High Court, other than the Calcutta Small « ** 
Court shall report to the District Judge the names or, 
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the two clerks or clerk whom he desires to have recognised and 
the register shall in the first instance be prepared accordingly 

9 When submitting his report under sub rule (8) the Pleader 
or Mukhtear shall certifv that the person or persons proposed is 
or are to the best of his belief fit to be so employed and will be 
employed bonajide in his own service for the purposes of his legal 
business A o clerk registered as the clerk of one Pleader or 
Mukhtear shall do business in the Courts or offces thereof on 
behalf of any other Pleader or Mukhtear 

10 If on the death retirement, or dismissal of any recognised 
clerk a Pleader or Mukhtear wishes to entertain another clerk 
in his plaoc he shall apply for his recognition as required by sub 
rule (8) and the certificate required by the sub rule (9) shall be 
furnished In regard to all such persons as may be recommended 
hereafte* for recognition (uDdcr this rule Noihing In these rule* 
shall be deemed to authorise indiscriminate entry into tho offices 
attached to the Courts or any violation of the order contained In 
the Government of Bengal s Circular 259 J dated the 13th 
February 1901 which was published in the Calcutta Oa'ette of the 
7th of April 1901 Part IV at page 3 

B 

Re : Rules framed by the Allahabad High 
Court ( U P. ) 

No 1 For rules ro Pleaders fee*: — Sec Part IV cb I 
„ 2 „ „ re witness's exponscs — boo Part 

Xcli nr 

„ 3 , „ ro Process foes — See Part X cb III 

,, 4 „ , ro Go\ernmcnt servant cited as a 

witness — See Part X chap IV. 
No. 5 Rules re : service of summons on defendant 
serving under Government 
In every case where a court sees fit to i«suc * 
summons direct to any public t-ervant other than 
a noWier umlor Or XVI, simultaneously with th® 
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i«^ue of the summons notice shall be sent to the 
head of the office in which the person concerned 
is employed, in order that arrangements may be 
made for the performance of the duties of such person 
Itlnsirntion If the Court sees fit to issue 
ft summons to a Kunungo or Patwari it shall 
inform the Collector of the District, and if to a 
«ub registrar it shall inform the District Registrar 
to whom the eub registrar is subordinate 

No 6 Rules as to filing of addresses by 
parties in Courts. 

Every plaint or original petition shall be accom- 
panied by a proceeding giving an address at which 
service of notices summons or other process may 
be made on the plaintiff or petitioner Plaintiffs' 
petitioners subsequently added shall, immediately 
on being so added file a proceeding of this nature 

An address for service filed under the preceding 
rule shall be within the local limits of the District 
Court within which the suit or petition is filed or 
of the District Court within which the party 
ordinarily resides, if within the limits of United 
Provinces of Agra and Oudh 

Where a plaintiff or petitioner fails to file an 
address for service he shall be liable to have his 
suit dismissed or his petition rejected by the Court 
suo rnotu or any party may apply for an order 
to that effect, and the Court may make such order 
as it thinks just 


No 6/ (a) Rule re effect of service at the 
registered address 

Where a party is not found at the address 
by him for service and no agent or adult 
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member of his family on whom a notice or process 
can be served, is present, a copy of the notice or 
process shall be affixed to the outer door of the 
house If on the date fixed such party is not present 
another date shall be fixed and a copy of the notice, 
summons or other process shall bo sent to the 
registered address by registered post, and such 
service shall be deemed to be as effectual as if the 
notice or process had been personally served 

No 6 (b) — Rule re : service of notice etc on 
pleaders of parties. 

Where a party engages a pleader, notices or 
processes for service on him shall be served in the 
manner prescribed by Or III r. 5, unless the court 
directs service at the address for service given 
by the party 

Further rules re : filing of address (Order 
VIII C P. Code.) 

E\ery party, whether original, added or subs 
tituted, who appears in any suit or othor proceeding 
shall, on or before the date fixed m the summons 
or notice served on him as to the date of hearing 
file in court a proceeding stating his address for 
service, and if ho fails to do so ho shall be liable 
toha\e his defence, if anj, struck, out and to be 
placed in the same position as if ho had not defended 
In this respect the court raaj act suo rnntu or on 
the application if anj party for an ordor to 
such effect, and the Court ma\ make such order 
ns it thinks just ” 
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No. 7. Non-service of process — rule as to examina- 
tion of the serving officer. 

Where the endorsement is to the effect that such 
■officer is unable to execute the process the court 
may examine him personally or upon affidavit 
touching his alleged inability and may, if it thinks 
fit,summon and examine witnesses as to such inability, 
and shall record the result 

No. 8 Rule as to execution of decree against 
immoveable property. 

(a) Where an application is made for the sale 
of land or of any interest in land, the Court shall, 
before ordering sale thereof, call upon the parties 
to state whether such land, is or is not ancestral 
land within the meaning of notification No 1887-1 
238-10, dated the 7th October. 1911, of the Local 
•Government and shall fix a date for determining 
the said question 

(6) When the property which it is sought to bring 
to sale is revenue-paying or revenue-free land or 
any interest in such land, and the decree is not sent 
to the Collector for execution under S. 68, the Court, 
before ordering sale shall also call upon the Collec- 
tor in whose district such property is situate to 
report whether the property is subject to any (and, 
if so, to what) outstanding claims on the part of 
Government 

No 9 — Rules as to permission to decree- 
holder to bid at sale. 

When permission has been given to a decree- 
holder to bid for property, the Court ordering the"^ 
sale shall inform the officer appointed to ct ’ 
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the sale whether there a^e any persons, m addition 
to the decree holder, entitled to share in the sale 
proceeds [ In the latter case D H may be directed 
to purchase the property on payment of cash price ] 

No 10— Rules as to attachment of live-stock 
or moveable property 

When an application is made for the attachment 
of live stock or other moveable property, the decree- 
holder shall pay into Court in cash such sum as will 
cover the cost of the maintenance and custody of 
the property for fifteen days If within three clear 
days before the expiry of any such period of fifteen 
days the amount of such costs for such further period 
as the Court may^ direct be not paid into Court, the 
Court, on receiving a report theroof from the proper 
officer may issue, an order for the withdrawal of the 
attachment and direot by whom the costs of the 
attachment are to be paid 

If the custody of live stock cannot be provided for 
the animals attached shall be removed to the near- 
est pound and the pound keopor shall onter in a 
register * — 

(a) the number and description of the animals , 

(ft) the day and hour on and at which they " er0 
committed to his custody , 

(c) the name of the attaching officer or his sub- 
ordinate by whom they wore committed to his 
custody, and shall give such attaching officer °r 
sub rdinato a copj of the entry, and a charge shall bo 
lc\ied according to the scale prescribed. 

Animals attached and committed as aforesaid 
shall not bo rolcaRed from custody by the pound- 
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keeper except on the written order of the Court, or 
of the attaching officer With the permission of the 
Court the attaching officer may place one or more 
Persons .n cpecial charge of such property [ See 
rules 116 to 124 ) 

No 11. — Rules as to appeals from appellate 
decrees— filing of copies of judgment and decree. 

1 E\ery memorandum of appeal from an 
appellate decree shalfbe accompanied by a copy of 
the decree appealed from and aUo (unless the court 
aees fit to dispense with either or both) by a copy 
of the judgment on which the said decree is founded 
and of the judgment of the court of first instance 

No 12— Rule re: an appeal, a case or a suit 
dismissed for default 

2 In every appeal, in eifery miscellaneous case 
andme\ery suit dismissed for default, a formal 
order shall be drawn up stating clearly the deter- 
mination of the appeal or case, the costs incurred, 
and the parties, if any, by whom such costs are 
to be paid 

No 13.— For rules as to drawing up of affidavits 

See Part II (B) 

(C) 

Abstract of important rules framed by the 
Madras High Court. 

No 1— for rules re Pleader’s fees Part II (A). 

No 2 — for rule fixing scale of expenses •allowed 
to witness — See Part X Chapter IV. 

No 3 — for rule re • citing of a Government ser- 
vant as a witness — See Part X Chapter IV 
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No 4 — for rule — fixing scales of procees fees see 
Part X Chapter IH 

No — 5 Rules — Re pleader’s authority. 

Notwithstanding the termination of all proceedings 
in the suit so far as regards the client, the appoint 
ment of a pleader shall, unless otherwise provided 
therein or determined by the death of the client or 
the pleader or bv revocation m accordance with the 
provisions of cl (2) of this rule, be deemed to authoriso 
him to appear or to make an application or to do any 
act in connection with getting copies of documents 
and obtaining return of documents produced or 
filed m the suit or refund of money paid into court 
in the suit " (To be added to Or III r 4 of C. P C) 

No 6 — Rule rc examination of serving officer 
Add the following proviso to r 25 (2) — 

“Prouded that an examination of the officer 
entrusted with the execution of a process by the 
Nazir or the Deputy Nazir under tho General or 
special orders of the Court shall be deemed to be 
sufficient compliance with tho requirements of 
this clause ” 

No 7 — Rule re : Commitment of J D to prison 

No judgment-debtor shall be committed to tho 
ci\il prison or brought beforo tho court from the 
prison to which ho has been committed pending the 
consideration of any of the mattors that may require 
to bo determined unless and until tho docree-holdor 
pays into court such sum as tho Judge may think 
sufficient to meet the travelling and subsistence 
expenses of tho judgment debtor and tho escort for 
the journey to and from tho prison 
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No 8 Rule re • filing of appeals 

(S ( Rule iVo l' fra ncd b j the Madras Htqh Court) 
Add the following asaprowso to Or XLI r 1 (1) 
Provided that in appeals from decrees or orders 
under anv special or Local Act to which the pro- 
visions of parts II and III of the Limitation Act, 
IX of 1908 do not apply and in which certified 
copies of such decrees or orders have not been 
granted within the time prescribed for preferring 
a n appeal the Appellate Court may admit the 
memorandum of appeal subject to the production 
of the copy of the decree or order appealed from 
within such time as may be fixed by the Court 

hid the J ll urn / to 'tub i ulc {„) of Or 41 r 1 — 
The memorandum shall also contain a state- 
ment of the valuation of the appeal for the purposes 
of the Court fees Act (vide rule 17) 

No 9 — Rule re on appointment of a guardian 
of a minor party 

(F> le Rule No 2 framed by the Madras High Court 
under Or 32 C P C) 

(1 Where the defendant is a minor, the Court, 
°n being satisfied of the fact of his minority, shall 
appoint a proper person to be guardian for the suit 
for the minor An order for the appointment of a 
guardian may be obtained upon application in the 
name and on behalf of the minor or by the plaintiff 
(3) The application for appointing a guardian 
shall be supported by an affidavit verifying the fact 
that the proposed guardian has no interest in the 
matters in controversy in the suit adverse to that 
of the minor and that ho is fit a person to be so 
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appointed The affidavits shall further state tho 
name of the person or persons on whom notice has 
to bo served 

(4) No order shall he made on any application 
under this rule except upon notice to any guardian 
of the minor appointed or declared by an authority 
competent m that behalf or, where there is no 
guardian, upon notice to the father or other natural 
guardian of the minor or where there is no father 
or other natural guardian, to the person in whose 
care the minor is, and after hearing objections, if any, 
raised by a person sorved with notico 

The notico shall be served six clear days before 
the day named in the notice for tho hearing of tho 
application 

(5) Whoro a minor has a guardian appointed or 
declared by competent authority, no person other 
than the guardian shall act as tho next friend of tho 
minor or bo ordinarily appointed as guardian for 
the suit, unless the Court for reasons to be recorded in 
writing, orders otherwise No person shall without his 
consent be appointed guardian of a minor for tho suit 

(6) Where there is no other person fit and 
willing to act as guardian for tho suit, the Court 
may appoint any of its officers to bo guardian 

Coitf 

When a guardian for tho suit of a minor defert 
dant is appointed and it is made to appear to the 
Court that the guardian is not in possession of any 
or sufficient fund* for tho conduct of tho suit on 
behalf of the defendant and that tho dofondant 
will be prejudiced in his defence thereby, tho Court 
may, from timo to time, order tho plaintiff to ad\ance 
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money to the guardian for the purpose of his defence 
a nd all monej so ad\anced shall form part of the 
cost's of the plaintiff in the suit 

No 9(a) Rule re * Compromise on behalf of a 
minor or a person under disability 

The pleader filing the petition of compromise 
shall file along with that a certificate to the effect 
that the compromise or agreement or the action 
proposed to be taken is m his opinion for the benefit 
of the minor 

No 10 Rute re : Appointment of a Commissioner 
for translation work 

(1) The Court may in any suit issue a comrais 
sion to such persons as it thinks fit to translate 
accounts and other documents which are not in the 
language of the Court 

(2) The report of the commission ahall be 
evidence in the suit and shall form part of the record 

(3) Before issuing any Commissioner under this 
order, the Court may order such sum (if any) as it 
thinks reasonable for the expense of the commission 
to be within a time to be fixed paid into Court 
hy the party at whose instance or for whose benefit 
the commission is issued 

No 11 Rule re : attachment of decree sent to 
another Court for execution 

Add the follomnq as sub rule 1 (c) to Or XXI r 53 

* If the decree sought to he attached has been 
sent for execution to another Court, the Court which 
passed the decree shall send a copy of the said 
notice to the former Court and thereupon the 
provisions of cl (b) shall apply m the same manner 
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as if the former Court had passed the decree and 
the said notice had been sent to it by the Court 
which issued it ** 

No 12 Rule re : attachment of moveables* 

(1) Where the property to be attached is move- 
able property, other than agricultural produce, m 
the possession of the Judgment-debtor, the attach 
ment shall be made by actual seizure, and the 
attaching officer shall keep the property in his 
own custodv or m the custody of one of his subor 
dinates, and shall be responsible for the due custody 
thereof 

Provided that, when the property seized is sub 
ject to speedy and natural decay or when the expense 
of keeping it in custody is likely to exceed its value, 
the attaching officer may sell it at once, and 
provided also that when the property attached 
consists of live-stock, agricultural implements, or 
other articles which cannot conveniently be removed 
and the attaching officer does not act under the first 
proviso to this rule, he may at the instance of the 
judgment-debtor or if the decree holder or of any 
person claiming to be interested m such property 
leave it in the village or place where it has been 
attached — 

(«) in the charge of the person at whose instance 
the property is retained in such village or place, 
if such person enters into a bond with one or more 
sufficient sureties for its production when called 
for or 

(6) in the charge of an officer of the Court, if® 
suitable place for its safe custody be provided and 
Or XXl R 43 has been replaced by these rules 
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the remuneration of the officer for a period of fifteen 
days at «uch rate a« may from time to time be 
fixed by the High Court be paid in ad\ance 

(2) Whenever an attachment made under the 
provisions of this rule ceases for any of the reasons 
specified in r o5 or r 57 or r60 of this order the court 
may order the restitution of the attached property 
to the person in whose possession it was before 
attachment 

Whenever attached property ir kept in the village 
or place where it is attached, the attaching officer 
shall forthwith report the fact to the court and shall 
with his report forward a list of the property seized 

If attached property is not sold under the first 
proviso to r 3 or retained in the village or place 
where it is attached under the second proviso to that 
ru'e, it should be brought to the Court-house and 
delivered to the proper officer of the Court 

No 12 —(a) Rule re : attachment of live stock 

(1) Whenever attached property kept m the 
village or place where it is attached is live stock, 
the person at whose instance it is so retained shall 
provide for its maintenance, and if he fails to do so 
and if it is in charge of an officer of the Court, it 
shall be removed to the Court-house 

Nothing in this rule shall prevent the judgment- 
debtor or any person claiming to be interested m 
such stock, from making such arrangements for 
feeding the same as may not be inconsistent with its 
safe custody 

(2) The Court may direct that any sums which 
have been expended by the attaching officer or aj 
payable to him, if not duly deposited or paid 
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recovered from the proceeds of property, if sold, 
or be paid by the person declared entitled to delivery 
before he receives the same. The Court may also 
order that any sums deposited or paid under these 
rules he recovered as costs of the attachment from 
any party to the proceedings ” 

<D) 

Abstract of rules framed by the Patna High Court 

No 1 — For rules re Pleaders’ fees see Part IV 
Chapter I. 

No 2 — For rules fixing scales of process fees, see 
Part X Chapter III 

No 3 — Rules regarding citing of Government 
senant as a witness framed under section 122 of the 
Civil Procedure Code have been reproduced in Part X 
Chapter IV 

(E) 

Abstract of important rules framed by the 
Rangoon High Court. 

No 1 — For rule re — citing of Government 
servants as witness See Part X Chapter IV. 

No 2 — For rule re — expenses to be allowed to 
witnesses See Part X Chapter VI 

No 3 — 'For rules regarding affidavits — See 

Part II (B) 

No 4 — -Rule re Commission to be patd to Ratliff 
■on sale 

Fees are as follows — 

(n) When the proceeds of salo do no* exceed 
Rs 500 — 5 per cent 
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(£>) When over R* *>10 and up to Rs 5000 — 5 p c 
«n fir«t Rs 500 and 2 p c on the remainder 

(c) When over R»- 5<0J— at the rate of (b) up to 
R« 5000 and Ip c on remainder. 

N B. — When a «alc of immoveable property is 
'et aside under the irowsionB of rule 92(2) — no 
«ommi«sion shall be paid to the Bailiff for selling 
the property 

No 5 — Rule re Ft if Commissioners for local 
micsUqation mil Commissioners of partition, or to 
take accounts, or for tin • lamination of witnesses * 

1 Ciul Courts in issuing Commissions will be 
guided by the provision® of r 15, and subject to the 
provisions of r 23 will exercise their own judgment 
in fixing a reasonable sum for the expenses of the 
Commission 

2 Under Government of India Resolution in the 
Home Department (Judicial No 10 — 1101, dated the 
21st July 1875 ), 

Judicial Officers are prohibited from accepting 
any remuneration for executing Commissions issued 
by Courts of other provinces 

3 It is to he understood that no part of the fee 
sent for the execution of a Commission is to be 
accepted either personally or on behalf of Govern- 
ment The execution of a Commission is an official 
act which Judicial officers are bound to perform 
when called upon and is not work undertaken for a 
private body 

4 In all cases the unexpended balance which, 
remains after all charges have been deducted, shou] " 
he returned to the Court issuing the Commission / 

* To be added to rules 19 to 26 of Or XXVI CPC 
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5 The following fees are to be allowed to Com- 
missioners of partition or to take accounts or for 
examination of witnesses, namely — 

Commissioner’s fee for every effective meeting 
shall not exceed three gold mohurs for the first two 
hours and one gold mohur for each succeeding hour. 

No. 6. — Rule re : Fees to Commissioner for admi- 
nistering an oath or solemn affirmation to a 
declarant of an affidavit elsewhere 
than at the Court 

(1) where the Commissioner goes outside the 
Court for the above purpose — he will get a fee of 
Rs. 16 for his work 

(2) if more than one affidavit is taken at the same 
time and place — the fee shall be Rs 8 for each 
after the first 

(3) m no case shall the fees for taking any 
number of affidavits at the same time and place 
affidavit exceed Rs 80 , 

No. 7. — Rule re : filing of appeals 

To Order XU. r. 1 the following shall be added 
as sub-rule (3) — 

“The appellant shall present, along with the 
petition of appeal, as many copies on plain paper of 
the grounds of appeal as there aro respondents ” 

No 8 — Rule re : sale of immoveable property. 

“If m execution of a decree any interest in land 
is sold the names and addresses of the purchaser or 
purchasers and the interest thereby acquired shall 
he certified to the Superintendent of land records as 
soon as the sale has been confirmed under r 92 (l)“ 
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No 9— Rule re : satisfaction of a mortgage. 

(Redemption suit.) 

When the plaintiff pays into Court the amount 
due Within the period allowed the Court shall pass a 
decree 

(a) ordering the defendant to deliver up the 
document Much under the terms of the Preliminary 
decree he is bound to deliver up , 

and if «o required — 

(M ordering him to transfer the mortgaged pro- 
perty as directed in the Preliminary decree 

and also if necessary, — 

(c) ordering him to put the plaintiff in possession 
■of the property 

(F) 

Abstract of rules framed by the Lahore 
High Court (Punjab) 

No X — Rule re appointment of a guardian 
of a minor defendent 

(1) Where the defendant is a minor, the Court, 
■on being satisfied of tho fact of his minority shall 
appoint a proper person to be guardian far the amt 
for such minor 

(2) An order for the appointment of a guardian 
-for the suit may be obtained upon application in the 
name and on behalf of the minor or by the plaintiff. 

(3) Such application shall be supported by an 
affidavit verifying the fact that the proposed guardian 
has no interest in the matters in controversy in the 
suit adverse to that of the minor and that he is 

person to be so appointed / 
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(4) No order shall be made on any application 
under this rule except upon notice to any guardian 
of the minor appointed or declared by an authority 
competent on that behalf, or where there is no such 
guardian, upon notice to the father or other natural 
guardian of the minor or, where there there is no 
father or other natural guardian of the minor, to the 
person in whose care the minor i«, and after hearing 
any objection that may be urged on behalf of 
any person served with notice under this sub-rule 
No 2 — Rule re attachment and sale of 
standing crops 

Or XXI, r 75 (2) — where the crop from its 
nature does not admit of being "tored , or can be sold 
to greater advantage zn an unripe state, such a" 
green wheat or gram, it may be sold before it is cut 
and gathered, and the purchaser shall be entitled 
to enter on the land and to do all that is necessary 
for the purpose of tending and cutting or 
gathering it 

No 3 — Rule re : verification of pleading and 
suit by partners 

Or XXX, r 1 of the C P Code— (1) Any two or 
more persons claiming or being liable as partner" 
and carrying on busine s in British India may sue 
or be sued m the name of the firm (if any) of which 
such persons were partners at the time of the accru 
mg of the cau«e of action and any party to a suit 
may in such case apply ‘to the court for a statement 
of the name" and addrc"*-es of the per=ons who were, 
atthotimeof the securing of the cause of action, 
partners in such firm, to be furnished and verified 
vr« kucAi manner as the court maj direct 
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(2) Where person* sue or are sued as partners 
in the name of their firm under Sub r (L), it shall, in 
m the case of any pleading or other document requir- 
ed by or under this Code to be signed, verified or 
Certified by the plaintiff or the defendant, suffice if 
such pleading or other document is signed, and 
verified or certified by any one of such persons 
No 4 — Rule re • appellate court decrees 
Or XU, r 25 

(1) The decree shall contain the number of the 
appeat , the names and description of the appellant 
and respondent and a clear specification of the relief 
granted or other adjudication made 

(2) The decree shall also state the amount of 
costs incurred in the appeal, and by whom or out of 
what property and in what proportions such costs and 
the costs in the suit ate to be paid 

The decree shall be signed and dated by the 
Judge or Judges who passed it 

(3) Provided that whero there are more Judges 
than one and there is a difference of opinion among 
them, it shall not be necessary for any Judge dissent- 
*ng from the judgment of the court to sign the decree 

No 5— Rule re : citing of witnesses (See Part 
X Chapter IV ) 

No 6— Rule re : suit by a minor 

Order XXX II, r 1 — * Every suit by a minor Bhall 
be instituted in his name by a person who m such 
suit shall be called the next friend of the minor ’ 

No 7 — Rule re service of summons by post / 

Add to Or, V r, to. J* 

'Provided that in any case if the 
wishes the Court may serve the summons 
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first instance by registered post instead of in the 
taode of service laid down in this rule ; arid provided 
always that should the defendant not appear in 
answer to the summons so issued, the Court shall 
have service effected in accordance with the pro- 
visions of this order.” 

Abstract of rules framed by the Bombay 
High Court. 

No. 1— 'Rule re : service of summons by Post 
“Service of summons by post is allowed to litigants 
as a matter of cenvenience. The Court should 
allow the defendant a retrial, if after, the decree 
has been passed against him on evidence that the 
summons was sent to him by registered post and 
returned refused, he appears and dentes that the 
packet has ever been delivered to him by tho postal 
authorities.’’ (Vide 23 Bom. L. R. 908 and the rule 
framed by the Bombay High Court under Or. 5 r. 22.) 

No. 2. Rule re : payment of costs to Government 
servants cited to give evidence in his official 
capacity. Add the following as a proviso to R 
3 Order XVI of the C. P. Code. 

“Provided that where witness js a public officer 
to whom tho Civil Service regulations apply and is 
summoned to give evidence of facts which have com© 
to his notice or of facts with which he has had to 
deal in his official capacity, or to produce a docu- 
ment from public records the sum payable by the 
party obtaining the summons on account of hi9 
travelling and other expenses shall not be tendered 
to him.” (See also Part X Chapter IV.) 

No 3— Rule re : attachment of agricultural Produce. 

When tho property to bo attached is agricultural 
produce, a copy of tho warrant or order of attachment 
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shall be sent by pon to the office of the Collector of 
the District in which the land is situate 

No 4— Rule re filing of appeals 
Add to Or X LI, r 3 ' Where an appellant applies for 
^ e Uy to be excused, notice to show cause shall at once 
be issued to the respondent and the matter shall 
he finally decided before notice is issued to the court 
from whose decree the appeal is preferred under r 13 " 
Mo 5 Rule Re — 3cale of Process fees — See Part 
■X Chapter III 

No 7— Bombay rule — re : Service of Summons 
In cases under first Schedule I Order v r 16 and 
1" Civil Procedure Code (Act V of 1908), the officer 
■who serves the summon* or notice on a defendant 
■® r respondent should immediately on his return, 
rnake an affidavit before the proper officer as to 
the service of the summons or notice for use in case 
*t becomes necessary under Or IX r 6 to prove 
that the summons or notice was duly served and in 
case the Court considers under Or XIX , r 1 of the 
Code, that there is sufficient reason for ordering 
the fact of service to be proved by affidavit No 
bailiff charged with the service of a process 
entitled to call upon the party interested in the 
Service to point out the person served 

It is the duty of the bailiff to use Ins best efforts 
to effect the service and it is only when he fails, 
>nspite of such efforts, that the Court may order the 
Party to render help to him 

N B — In cases wher* the serving officer does 
not know the individual on whom the process is to 
be served but such individual is pointed out to him,f 

56 / 
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there should be a verification 'of the endorsement 
on the process.by the. bailiff and • also -by the person 
who points • out , the individual served. H. C. Sup. 
Civ. Cir. No. 56 ; Bom. G. G. 1908 Pt. I., p, 619. 

Rules in the Central Provinces. 

No. 1 — for rules, regarding Process fees — See 
Part X Chapter III — See Gazette of India,- dated 
■27.-9 1913 Part III pages 1767—99. 

• No. 2 — Rule re : Service of Process-Server. 

Ordinarily process-servers should travel on foot 
when- proceeding to serve or execute processes 
in special- -cases, the Judge of-the Court issuing 
the process may permit the journey to be made by 
Railway. In such cases the permission should be 
in writing and the railway fare should be paid from 
judicial contingencies and not be charged from the 
person at whose instance the process is issued. (Vide 
Gazette of India, dated 27-9-1913, Part II, pp. 1797-99.) 
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The Chronological Table. 


Utility of the Chronological tables. 

It generally happens that documents written m 
the Indian Vernacular languages bear Indian dates , 
and the pleader haB to find out the corresponding 
English dates in order to compute the period 
of limitation which ib calculated according to the 
Gregorian Calendar 

In the accompanying tables the English dates 
corresponding to the Indian dates have been given , 
and it is hoped that the members of the pro- 
fession for whom the book is meant will be saved 
the trouble of consulting a separate book of chro- 
nological tables, while drafting a plaint with the help 
of this book, unless the document on which the suit 
is based is too old and limitation has been saved by 
Payments 



Chronological Table. 

INSTRUCTIONS FOR USING THE TABLE, 

In this Chapter have been given comparative 
tables of dates of the .English, Bengali, Fusil, Sambat 
and Hijn (Mussulman) -years Other years can be 
calculated as follows — 

Mulki —Add one to Bengali year. 

Bhelaxty ox Amft—S&me as Fush (date 11 to 21 
days behind the Fulsi date) [See 
Note in the tables | 

Tipper ah — Add three years to Bengali year 

Muqhce — Deduct 45 from the Bengali year 

Sambat or Saha or Sahabda — Add 515 to Bengali 
year. 

Burmese — Add one to Sakabda. 

N B — In this book only the 1st and 15th of every 
English month and their corresponding Indian dates 
have been given Find out the calendar of the 
corresponding months of Indian years from the 
following tables and then compare them and get the 
exact dates For illustrations see after 
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VII' — CHART OP THE — Month beginning on Saturday 


SUNDAY 


2 

9 

16 

23 

30 

MONDAY 


3 

10 

17 

24 

31 

TUESDAY 


1 

« 

18 

25 


WEDNESDAY 

5 

12 

19 

26 


THURSDAY 


6 

15 

20 

27 


FRIDAY 


7 

u 

21 

28 


SATURDAY 

1 

8 

»_ 

22 

29 



Illustrations for using the Chart. 

Seven differont Charts have been given, showing 
the months beginning on a Sunday Monday, Tuesday, 
Wednesday, Friday and Saturday By a mere glanco 
at these Charts one can see how a month beginning 
on a particular day of the week runB These Charts 
will be of much help in consulting the Calondar. 

Example 

^In the Bengali year, 1322, corresponding with 
the English year 1916, the 1st of March falls on a 
Wednesday. You have a document bearing the date 
2oth of Falgoon 1322 and you are to find out at a 
glance the corresponding English date and the day 
Tn the table you find thus 

n vr / lfi t March 1916— 18th of Falgoon 1322 
r 115th March 1916— 2nd of Chyt 1322. 
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Deduct 18 from 25=7 Add 7 to 18th and 1st and 
you get— 25 Falgoon=8th March 

How to find the day 

By referring to the 7 tables you see that Table I 
is the month of which 18th falls on Wednesday so 
table I is Calendar of the month of Falgoon 1322 
and you can get all dates of Falgoon 1322 from 
this table In this way you get from Table I that 
25th of Falgoon was a Wednesday 

Similarly from table IV you get Calendar of 
March 1916 — comparing both tables you get that 
25 Falqoon lS2°= a Sth j March J9JG=Wednesday 
Another Fxample 

Find out the corresponding English date for — 
1° Pons 13 5 — 

Year — From the tabic you get that 17th Pous 
I325=|st January 1919 iWednesday) So the required 
year would be 1918 

Month — It is evident that the month would be 
December 

Date — 17th Pous=lst January We want the date 
for 12th Fous , so we must count back wards for 5 days 
This gives us thB date to be the 27th December 

Day — This is very easy from table II we 
find that this is the table for the month of which 
17th falls on Wednesday— so from this table we ge f 
that I2th of Fous was a Friday y* 

Answer — 12 Pous 1325 Friday 27 th ■*> 
cember 1918. 
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Who can be «ued for 
rent 268 

Registration of land 
lord s name 268 

Tiansfer ibditij of 
occupancy hoi liny 
under 275 277 

Custom — how proved 275 
can it be of 
recent origin 275 
Recent Full Bench 
ruling 277 

Special Bench ruling 277 
Suit for ejectment of 
under raiyafc 280 

Suit (or enhancement 


Beneficial owner if 
bound by the decree 93- 
Trees— appropriation 
— onus of proof 276 
| Tenancy incidents of 280 
j Transferee of rent 
decree 271 

Transfer of holding — 
effect of previous 
rent decree 271 

Bond (See document) 

580-586 

Stamp duty 627 

Books of account 47 

Boundary dispute 464 

c 

Cancellation of in 
strument — stamp 
duty 629 

Cause of action 11 

misjonder of 31 

Certificate of sale 
(stamp duty) 630 

Certificate of pleader 
renewal of 9 


Certificate succession 322 
Changing side by 
pleader(see pleader) 9 
Charts of months be 
ginning on different 
days in the week 

887 890- 

Chittas 458 

Chronological tables 
utility of 885 

of 1913 1927 
Citing of witness 42, 

C i I Procedure 
""lode 
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INDEX 


C — Conti! 

Petitions under-list 
of 199-202 

Short note^ on Orders, 
Rules and sections 
under which the 

petitions are filed 
iSeo table of con- 
tents Pari II Chap 
I and II) 203-228 

Models of applica 
ti ms under 231-262 

Civil suits — 


Regarding religious 


matter^ 

10 

Municipal Ians 

11 

( aste I’ropertj 

11 

I’roportj of native 


Princes 

11 

Refund of purchase 


moncj 

12 

Revenue Law 

12 

Conjugal rights 

12 

Malicious hou«c* 


search 

12 

Maintenance 

n 

Malicious prosecution 

13 

Registration of docu- 


ments 13, 

30 

Surplus sale proceeds 

14 

Setting aside of ilocu- 


inei Is 

14 

Recntir it ion and can 


cella'i o of docu- 


ments 

14 ( 

<hntnt\m n 

13 

Title i* Imded pro 

1 

pertj bj adverse 


»«C‘S1 fj 

13 

partiti m 

16 


For joint possession 


by co sharer 1G 

Tor injunction 16 

Between co sharers 16 

Damago for trees etc 
taken from land 29 

Summary of proceed- 
ings in from begin 
ing up to decree 17-26 
Codicil 607 

Commission 23 fO 

Classes of GO 64 

When Court to if-suo 60 

Partla ladies exami- 
nation Gl 

For local in\cstiga 
tion 61 

For examination of 
accounts 63 

Tor partition of pro- 
perties 63 

Commission fees— 

Scalo of 61 

Commissioners Report — 
Value of „ 62 

Objection to 62 

Compromise 24 

M hen Court can give 
effect to 78 

if a party Mit>"cqu- 
entlj refuse to 
nccejt "8 

Beyond the scope of 
the suit 7*4 

In ciecutl >n procee- 
dings 7H 

B> a tadbirkar of party 7‘» 
Non registration of— 
and its effect 79 
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By a minor •* guar 
dian without taking 
permission of the 
Court 79 

Compromise decree 271 
If compromise decree 
embodies terms be 
yond the scope of 
the suit 80 

How such decree ob 
tamed by fraud 
can be set aside 80 

Receipt of property 
or money under 
compromise decree 95 

Conveyance — Models 
of (See documents) 


English forma 561 — 571 
Stamp duty G30 

Copy— 

Who can get copies 
and of which docu 
merits 402 

Application for 403 

Charges 403 

Stamp duty 631 

Copying charges at 
Regn office 649 

Costs of process (see 
proce s fees 814 

Counter part of any 
instrument stamp 
duty 6.51 

Court— pecuniary 
Jurisdiction 10 

Court fees 

In plaint in a suit 
under Sec 9 of the 


In an application for 
review of judgment 791 
In plaints — if not suffi 


Cient 

18 

In copy of translation 


of a Judgment or 


order 

791 

Fees on documents 


filed in Courts 

7d9 

Valuation of suit for 


purposes of 

759 

In money suits 

760 

In suit for mainte 


nance 

760 

— For moveables 

760 

—For joint property 


declaration ac 


counts easements 

760 

— For lands houses 


garden 

761 

—For Pre emption 762 768 

— For interest of assi 


gnee of land reve 


nue 

762 

— To set aside attach 


ment 

762 

For redemption 

76.5 

foreclosure 

761 

bpecific perfor 


mance 

763 

between land 


lord and tenant 

763 

In appeal 

764 


in mesne profits 
matters 764 756 

ruling under C F 
Act 765 -i 

Jurisdiction of Court 
In mortgage suit (in' 
eluding interest) 
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In suit for title docds 76G j 
In partition cuit* ... 766 
In smt for declaration 7C6 
To set asido adoption 76G 
„ h docreo 767 
For suit after claim 766 
„ H revenue 
palo ... 767 

For declaration that 
plaintiff is heir ... 767 
For setting aside 
documents ... 767 
In account suit ... 768 
Valuation of suit and 
relief ... 767 

in probate cases ... 770 
Regarding sharo of 
revenue paying 
ostato ... 768 

Plaint filed with in- 
sufficient stamp ... 771 
Set-off in W. S. ... 769 
Deficit Court fees ... 771 
Suit transferred from 
settlement officer 
to Civil Court ... 769 


Piirchrso of stamp in 
tho name of tho 


party 
Refund of 

Court 

feo 

771 

stamp* 


771, 

806 

Where to apply 

... 

806 

Aihalornn 

fees 

in 


N plaints 
Bengal 

etc. 

in 

775 

Adtolorfm 

fees 

on 


plaints 

A*sam 

etc. 

in 

778 


Adialorcm fees on 
plaints etc. in 
Bombay ... 779 

Admlorem fees on 
plaints etc.in Debar 
and Orissa ... 782 
Court Fees (Central 
Provinces) ... 781 
Advnlorem fees on 
plaints etc. in 
Madras ... 785 

Ailvalor em fees on 
plaints otc. in the 
Punjab .. 788 

Fee-, for succession 
certificate (Sch. I 
Art. 12) ... 793 

Fees for petitions etc. 

(Sch. II) ... 797 

Fcos for petitions in 
Probate and Letter* 
of Administration 795 
Exemption from ... 8 M» 

Cross-docrco .. 55 

Cro«*-examin*tion of 

\Vitne»*e»— 

Preparation for con- 
ducting cases ... 501 
Opening of tho case 502 
Order of examination 
of witnesses ... 502 
Necessity of stildi ihg 
tho record ... 502 

Memorandum of evi- 
dence ... 504 

Treatment with wit- 
nesses ... 504 

Necessity of studying 
Law for cross-exa- 
mination ... 595 
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Practical Hint® for 507 

Testing ewdence to 

ascertain if it is 
direct 508 

Cros® examination of 
a wttne®R who 
proves document 510 

On probabilities oS a 
case oil 

In rent suit 5U 

In case of plea of 
payment 518 

In Mortgage suit 521 

In case of forged 
document 524 

Of a commissioner 
who holds local in 
vestigation 529 

In a damage suit for 
malicious prosccu 
tion 533 

In (w-nqini transaction 536 


Of a medical witness 540 
In a case for setting 
aside sale and for 
setting aside exparte 


decree 541 

In sanction cases 546 

Custom— See under 
B T Act 275 

D 

Dakhilas — how prov 
ed 270 

Death — of partner 89 

— of party 43 

Debenture— stamp 
duty 532 

Decree 25 


f transfer of 52 

mode of transferring 53 
mortgage decree 49 

procedure for making 
mortgage decree 
absolute 49 

when mortgage dec 
reo personally en 
forccable 5Q 

preliminary in parti 
tion suits 50 

preliminary in ac 
count suits 51 

for possession of im 
moveable property- 
how executed 51 52 56 
in money suits 52 

execution of 52 

Court which may 
execute 52 

| Money decree 52 

application for exe- 
cution contents of 53 54 
mode of execution 56 
Execution against 
person and property 56 
Joint decree how 
executed 55 

Application by trans 
feree of a decree 
for execution 55 

Notice to judgment 
debtor in executing 
decree 55 

Cro=s decrees 55 

Deeds 

execution and attes 
tation 451 

Deed of mortgage- — 


stamp duty 642 
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In suit for title deeds 766 
In partition suits 766 
In si^it for declaration 766 
To set aside adoption 766 
„ n decree 767 
For suit after claim 766 

„ revenue 


sale 767 

For declaration that 
plaintiff is heir 767 

For setting aside 
documents 767 

In account suit 768 

Valuation of suit and 
relief 767 

in probate cases 770 

Regarding share of 

revenue paying 
estate 768 

Plaint filed with in- 
sufficient stamp 771 

Set-off in W S 769 

Deficit Court fees 771 

Suit transferred from 
settlement officer 

to Civil Court 769 

Purchrse of stamp in 
the name of the 

party . 771 

Refund of Court feo 
stamps 771, 806 

Where to apply 806 

A (hatorem feos in 
. plaints etc in 

' Bengal . 775 

Adtafori ra fees on 

plaints etc in 

Assam . 778 


Advalorem fees on 
plaints etc in 
Bombay 779 

Advalorem fees on 
plaints etc in Behar 
and Orissa 782 

Court Fees (Central 
Provinces) . 784 

Advalorem fees on 
plaints etc in 
Madras 785 

Advaloiem fees on 
plaints etc m the 
Punjab 788 

Fees for succession 
certificate (Scb I 
Art 12) 793 

Fees for petitions etc 

<Sch II) 797 

Fees for petitions in 
Probate and Letters 
of Administration 795 

Exemption from 896 

Cross-decree 55 

Cro's.examination of 
Witnesses — 

Preparation for con- 
ducting cases 501 

Opening of the caso 502 

Order of examination 
of witnesses 502 

Necessity of studying 
the record 502 

Memorandum of evi 
donee 504 

Treatment with wit- 
nesses 504 

Necessity of studying 
Law for cross exa 
ruination 505 
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C — Cor td 

Practical Hint** for 507 

Testing ewdence to 
ascertain if it is 
direct 50S 

Cro«« examination of 
a witness who 
pro\es document 510 

On probabilities of a 
Case oil 

In rent suit 513 

In case of plea of 
payment 518 

In Mortgage suit 521 

In case of forged 
document 524 ; 

Of a commissioner 
who holds local in 
vestigation 529 

In a damage suit for 
malicious proaecu 
tion 533 

In bet at t transaction 536 
Of a medical witness 540 
In a case for setting 
aside sale and for 
setting aside expartc 
decree 541 

In sanction cases 546 
Custom — See under 

B T Act 275 


DakhilaB — how prov 
ed 

Death— of partner 
— of party 

Debenture — -stamp 
duty 
Decree 


transfer of 52 

mode of transferring 53 
mortgage decree 49 

procedure for making 
mortgage decree 
absolute 49 

when mortgage dec 
ree personally en 
forceable 50 

preliminary in parti 
tion suits 50 

preliminary in ac 
count suits 51 

for possession of im 
! moveable property— 
how executed 51 56 

in money suits 52 

execution of 52 

Court which may 
execute 52 

Money decree 52 

application for exe 
cution contents of 53 54 
mode of execution 56 

Execution against 
person and property 56 

Joint decree how 
executed 55 

Application by trans 
feree of a decree 
for execution 55 

Notice to judgment 
debtor in executing 
decree 55 

Cross decrees 55 

Deeds 

execution and attes 
tation 45ljr 

Deed of mortgage — J** 

stamp duty 
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Models of mortgage- 
stamp duty 571-576 
Deed of gift (form of) 566 
Stamp duty 63° 

Deed of Exchange 
(form of) 

stamp duty 632 

Deed drafting hints 555 
for will 555 

for conveyance 5o6 

for simple mortgage 
bond usufructuary 
mortgage bond 
mortgage by condi 
tional sale 557 

for English mortgage 
money bonds lease 558 
for gift agreement 559 
Defamatory state 
ments — in plead 
mgs petitions evi 
donee — liabilities for 465 
Defendant s appear 
ance and written 
statement ’0 

Depositing and re 
cciving documents 
in and from Regis 
tration office (see 
Registration) 648 

Descriptions of par 
ties in plaints and 
written statements 
in particular cases 3° 
Descriptions in 

plaints in suits by 
or against Govern 
ment 8S 


Dissolution of part 
nership business- 
deed for 595 

District Court 
Petitions (sec list iv 
table ofcoi tents ) 313 — 352 
Divorce deed (form 


of) 620 

stamp duty 632 

Documents 

inspection of 22 

filing of 21 41 

Public 48 

Rejected 48 

Tampered 48 

Unregistered 45 

30 years old 45 

requirod by law to be 
attested 46 

of boundary lands 47 

of which registration 
is compulsory 47 

K1 ata book how filed 41 
executed by Parda 
ladies 48 

Impounding of 482 

Documents — Models 
of 

Conveyance 561 

(Simplo) 565 

Deed of gift 56G 

Dead of exchange 568 
Partition deed 569 

Simple mortgage 
bond 571 

Mortgage l y condi 
tional ale 5"2 

Usufructuarj mort 
gago bond 5“4 
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Deed of release (of 
mortgaged property) 576 
Re-rnn\eyance of 
mortgaged property 578 
Handnote . 579 

Alignment of hand* 
note 580 

Simple money bond 580 
Instalment bond . 581 
Security bond filed in 
Civil Court on be- 
half of a Judgment- 
debtor who intends 
to apply for insol- 


vency 582 

Security bond for 
moveables attached 
(Pre«cribed by Mad- 
ras High Court) . . 583 
Administration Bond 584 
Agreement to sell a 
property ... 586 

Agreement to lease 
a house . . 587 

Agreement for referr- 
ing to arbitration 590 

Agreement Re build- 
ing contract ... 591 
Paitnership deed .. 593 
Deed for dissolution 
of partnerseip 595 

Lease of a house 597 

Permanent lease of 
property 598 

Dead of surrender of 
a lease ... 600 

Power of attorney to 
execute and register 
a document ... 603 


Vakalalnama 603 

Will 601 

Mahomedan Will 60S 

Codicil 607 

Revocation of a Will 608 

Authority to adopt 609 

Talknacna (deed of 
divorce) 610 

Application for muta- 
tion of name 612 


E 

Enlargement of time 
originally allowed 
for filing deficit 
court fees . 771 

Estate represented by 
executors .. 93 

Evidence 

Filing of documents 41 
How adduced .. 43 
Right to begin . . 43 
How recorded .. 44 
Documents 30 years old 45 
Secondary .. 45 

Defamatory state- 
ments in— damages 
for ... 465 

Documents requring 
attestation ... 46 
Documents requir- 
ing registration . 47 

Public documents . 48 
Documents tampered 48 
Reacted documents 48 
Khaia books ... 41 
Documents of boun- 
dary lands 
Documents by parda 
Ladies 
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Return of documents 202 
Account books 47 

Impounding 
documents 482 

Documents requiring 
stamp (see stamp 
duties) 

Of experts 49 

Thakbust Batwara 

Maps &c 458 

Exchange— deed of 

(form) 568 

Execution of decree 
Mode of 5G 

By arrest 57 

Application for arrest 
when disallowed . 57 
Stay of 5G 

Simultaneous 56 

Notice to J D in 
executing a decree 55 
Exparte trial 20 

Expenses of witness 
(in different Pro- 
vinces) 840 — 850 

Expert evidence 49 


F 


Fees — process fees 

814—810 

In registration office 646 
On lease, for receipts, 
depositing and ro 
covcringdocumonts 647 
Documents relating 
to property situate 
in riiffercntpirisdic- 
tion 048 

Searching 649 


Expedition 649 

For registration be- 
fore the registrar 649 
For registration in 
Calcutta 649 

For registration in 
private residence 619 
For late registration 650 
For power of attorney 650 
Extra copying foes 650 
Penalty for unclaimed 
document 650 

For pleaders, scale of 417 
For muktears and re- 


venue agents 422 

Forms of pleadings 


101 

—196 

Forms of deeds 

561 

Filing of documents 

21,41 

In suits on kliata 


accounts 

41 

In Rent suits 

41 

Fraud — law as to 

454 


G 

Gift — deed of (fomi) 566 
Glossary of terms 
used in pleadings 
and documents 653-697 
Guardians and Words 
Act 

What court can 
appoint guardian 
under 330 

Naturo of proceedings 
under 331 

Contents of applica- 
tion under 332 

Procedure undor 334 
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Fresh application 344 
when can be filed 
Power of guardian m 
dealing with pro 
perties of the minor 334 
Notice under 335 

Review under 335 

Refusal by court to 
remove a guardian 
— appeal 335 

Proceedings in more 
court than one 335 

Guardian of property 
when can not be 
appointed 335 

Guardian 

Power of in dealing 
with properties of 
the minor 334 

Scale of fees of pleader 
guardian 423 

Power of guardian 334 

Acknowledgment of 
debt by 334 

Alienations of minor s 
property by guardian 334 

H 

Handnote — handnote 
(form) 579 

Assignment of 580 

Hints — general for 

drawing up plaints 
W S and affidavits 28 
Hindu Law — order of 
succession 470 

Hindu Widow — ahe 
nation by 461 

Hearing of a suit 43 | 


First 43 

Recording issue at 44 

I 

Illiterate person — 
deed by 449 

Inherent power of 
court to frame issue 40 

Inherent power of 
court 482 

Injunction — 

(Temporary and per 
manent) 23 

Temporary when 

granted 72 

Notice of 73 

Duration of 73 

Disobedience of an 
order issuing 73 

Directed to a cor 
poration 73 

Rulings 

Suit by unsuccessful 
claimant 74 

When injunction 


should be granted 73 
What the applicant 


has to prove 


74 

To prevent waste 

by 


a Hindu Widow 


74 

Apprehended danger 

74 

For building « 


75 

For light and air 


75 

Re marriage 


75 

Against co sharer 


75 

Re Trade Mark 


75 

Against Municipality 

76 

Re copyright 


75 

For prevention 

of 


nuisance 


7- 
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Re Trees 76 

Re Public worship 76 

Ke Lease 75 

Re realisation of rent 76 

Re execution proceed- 
ings 75 

Re criminal proceed- 
ings 75 

Punishment for dis 
obeying an order of 
injunction 76 

Notice of 77 

Compensation for 
taking — on msuffi 


cient ground 77 

Remedy for breach of 
permanent injunc- 


tion 

77 

Insolvency Act (Pro- 


vincial) 


Act of insolvency 

340 

Who can apply 

341 

Debtor when can 


apply 

341 

Creditor when can 


apply 

342 

Where to present tho 


petition 

343 

Contents of petition, 


presented by a 


debtor ' 

343 

Particulars to bo put 


in a creditor’s 


application 

344 

Signing and \eri 6 ca- 

j 

tion of tho applica- 

} 

tion 

345 


Proceduro for ad mis- i 

sion of tho petition 345 | 


Procedure at 

the 

hearing 

346 

Residence of 

appli 

cant 

348 

Examination of in 

solvent 

348 


Application by minor 349 
Dismissal of applica- 
tion 348 

Appeal under 3if> 

What creditor to 
prove 319 

Transfor by applicant 
just before applica 
tion 350 

Discharge order 350 

I . , its effect 347 

Insolvent failing to 
attend after preJi 
minary order 349 

Dccroo against insol 
Mint 350 

Creditor not men 
tioncd in Schedule 350 
Mortgagee failing to 
prove debt beforo 


receiver 350 

Receiver 351 

Purchase by receiver 351 
Commission of re 
coiver 351 

Vesting order 3ol 

Acquisition of pro 
perty after \csting 
order 3oC 

Criminal prosecution 
under 352 

Insolvency 
!orm of potition for 
insolvency 343 
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Procedure for 345-348 
Ruling* under 348-352 
Rules framed by tbe 
Calcutta High Court 854 
Instalment bond 581 
Interest — Law as to 466 
Reduction of 4££> 

Payment of 467 

Reference for — in 

Land A- case 36t 

Interrogatories 22 

Inspection of docu 
ments filed by 
parties 22 

Issues 

How issues are 
framed 36 193 

If issue can be raised 
between conflicting 
defendants 38 

In cases of vague 
pleadings 38 

Issue in rent suits 38 
Issue in easement 
suits 39 

Issues from oral 
pleadings 39 

Issue of adverse 
possession if f 0 
quired to be special- 
ly raised 39 

Issues in miscellan 0 
ous cases 40 

Inherent power of 
court to frame 
issues 40 

Kinds of issues 36 

Object of framing 38 


Of limitation if not 
raised in W S 39 
Omission to frame 
an issue 39 

Parties may agree 
that certain issues 
of fact or law be 
decided by the court 40 
Raising of new issues 
by defendant after 
plaintiff s case is 


closed 39 

Subject of a distinct 
issue 36 

Trial of 37 

Whether appeal lies 
against an order re 
fusing to settle an 
issue 40 

When they arise 36 

If different case is 
disclosed in evi- 
dence 38 

J 

Joutuka Stridhan— i 
succession to 471 

Judgment 25 

Joinder of parties in 
mortgage suits 28 

Joinder of cl aims with 
suits For recovery 
of lands 31 

Joint and several 
liability 31 

Joint decree holders 55 
Judgment debtor may 
be discharged 
where 



938 


CIVIL COURT PRACTICE 


L 

Land Acquisition Act 


Acquisition 356 

N ature of acquisition 35 
Procedure for acquisi 
tion under 352 

Acquisition of land 
of persons incompe 
tent to alienate 355 361 
Acquisition of a part 
of a house 355 

Appeal 356 362 

Apportionment of 
compensation 355 307 
Compensation for 
land 358 

Compensation how 
determined 354 

Compensation and 

apportionment 357 

Compensation — 
payment to a wrong 
person 357 

Declaration under 353 

Procedure after 
declaration 353 

Effect of land acquisi 
tion 357 

Function of a land 
acqufsitcon CoUoc 
tor 356 

Interference of ci\il 
court in ft land 
acquisition pro 
ceeding 3Gt 

Intcre ton compensa- 
tion 3o5 

Interest — rcforcnco 3C1 

Jurisdiction of Land 
Acquisition Judge 356 


Notice Award, value 

356-57 

Possession of land 360 

Statutory allowance 355 
Reference to Civil 
court 354 361 

Suit instead of a re 
ference 361 

Evidence necessary 
for displacing the 
Collector’s award 359 
Reversioner’s claim 
to compensation 360 
Waiver of compensa 
tion for land 360 

Tino for making re 
forenco 354 

Lease of a house 597 
Permanent lease of 
property 598 

Surrender of GQO 

Stamp duty 632 

Legal Practitioner’s Act 
Misconduct of Legal 
practitioners 409-112 
Procedure and notes 
under 412-415 

Letters of Adminitration 
Land 313 

Application 513 

when made 116 

When granted 316 

Of effects unadmmis 
tored 317 

Limitation Act 
Lir utatinn of vutlnippials 
an l npphcitfi >nt 
Dismissal of pints etc 
Instituted after 
period of limitation 431 
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^ f crc court is closed 
when period expire* 431 
Extension of period 
in certain ca«es 
(Sec >) 432 

Legal disability (S 4) 432 
Disability of one of 
several plain iffs or 


applicants (Sec 7) 433 

Special exceptions 
(Sec 8) 433 

Continuous running 
of time (Sec 9) 434 

Suits against trustees 
and their represen 
tative* 434 

Assign for valuable 
consideration 434 

Compi tation of period 
of limit dion 
Exclusion of time in 
legal proceedings 435 

Copies — rule 435 

Exclusion of time of 
proceeding bona fide 
in court without 
jun diction 436 

Exclusion of time 
during which pro 
ceedings are sus 
pended 436 

Effect of fraud 437 

Acknowledgment 438 

Who may acknow 
ledge 438 

What is acknowledg 
ment 438 I 

Payment of principal 
or interest 439 1 


Lunacy Act 
Proceeding under (in 
Presidency towns) 336 

Proceeding under (out 
side Presidency 
towns) 337 

Where to apply 337 

Who should apply 337 

Notice 338 

En qn l ry — d e] ega ti on 
of 338 

Appointment o f 
guardian and 
manager 338 

Power of the manager 

338 340 

Penalty of the 
manager for refus 
ingto give accounts 340 
Suit again t manager 339 
Removal of manager 
and guardian 339 

Appeal 340 

M 

Minor 

Minor defendant how 
represented 29 

Mahomedan girl. 

guardian of 97 

Under Court of Wards 97 
Can a guardian bind 
a minor that the 
puit be decided on 
toe statement on 
oath of a person 97 
Married girl guardian 97 
How a guardian is 
appointed of a minor 
defendant 93 

Notice of application 97 
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Who may act as next 
friend or be appoint- 
ed as guardian 94 

If guardian can re 
ceive money or 
property under 
claim 95 

Retirement, removal 
or death of a next 
friend or guardian 95 
How far guardian can 
bind minor attain 


ing majority 95 

If no suit is brought 
on behalf of a minor 
by his guardian 96 

Guardian whether 
can refer to arbi- 
tration 9% 

Where no guardian 
is appointed in the 
suit effect 96 

Hindu boy’s guardian 97 

Compromise on be 
half of 94 

Guardian of minor 
Hindu Widou 97 

Misjoinder — 

Of causes of action 31 

Of claims 31 


Mistake— law as to 457 

Models of documents 
(see document*) of 
plaints, petitions 
(see plaint and 
petition) 

Money bond — Simple 580 
Mortgage bond 
Simple 


By conditional sale 57* 


Usufructuary 874 

Attestation of 451, 453 
Stamp duty 637 

Mutation of name 
application to tho 
landlord for 619 

N 

Notices 31 

By a tenant to his 


landlord for deter 
mination of a lease G13 
To quit by a landlord 614 
Upon a Municipality 
of intention of 


bringing a suit 615 

To a Railway com 
pany claiming 
damages lor loss 
of goods 616 

To determine part- 
nership business 617 
Of assignment of a 
mortgage G18 G 19 

Notice to the mort 
aagec intimating 
'intention to repay G19 
Of ejectment 620 

(Letter) of demand f 21 
Of ejecting an under 
ralyat 622 

O 

Order* (C P. Code ) 
Appeal from 379 

Considered as dcccoos 183 
Which are appealable 381 
Rasped in execution 
proceedings 795 
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\\ hich are not appeal 
able 386 

P 

Pardanashin ladies 
Execution of docu 
ments by 48 

Deeds by 449 

Partition deed 569 

Stamp duty 638 

Partition partial 63 

Part performance 
doctrine of 

As applied in India 469 


Partnerhip business 

deeds regarding 593 596 


Stamp duty 639 

Pauper — 

who is 83 

pauper suit how filed 83 
his examination by 
the court 83 

when his application 
is to be rejected 84 

procedure at hearing 
in pauper suits 84 

registration of his 
application as a 
plaint 85 

dispaupering at a 
subsequent stage 85 

cost of court fees how 
realised in pauper 
cases 85 

refusal of pauper 
application and its 
effect 86 

can be filed by a 
pleader 86 


Do by next friend 86 

Several persons as 
paupers making an 
application 86 

Suit for dower money 86 
what the court can 
enquire 87 

pauper petition if can 
be returned 87 

Appeal in pauper cases 87 
Review 87 

enquiry how made 87 

Pauper appeal — 
from judgment and 
decree 87 

Person of unsound 
mind 336 

Petitions ( District 
Courts ) 

Models of petitions 
for probate 363 

for etters of admims 
tration 365 

for caveat 366 

for collection of debts 
due to the Estate 
of the deceased 366 


(Succession certificate) 
for appointment of a 
guardian of a minor 368 
for appointn ent of 
guardian of alunatic 370 

for insolvency 371 

of claim in Land 
Acquisition Case 372 

for reference in 374 

Petition — form of 35 

Defamatory state 
ments in — damages 
for 
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Plaints (with written 
statement ) and 
hints 
models of 

in a suit on a simple 
money bond . 101 
in a suit on a hand 
note 104 

in a suit for rent of 
house let 106 

in a suit for arrears 
of ront 108 

in a suit for money 
due on K.hata ac- 
count . 113 

m a suit for malicious 
prosecution 116 

in a suit on a simple 
mortgago bond 119 

in a suit on a mort 
gage bond by condi 
tional sale 126 

tn a suit for redemp- 
tion 129 


in a suit for restitution 
of conjugal rights 132 
in a suit by a 
Mahomedan wife 
for dissolution of 
marriage 135 

in a suit against a 
Railwaj company 
for damages HO 

in a suit for contribu- 
tion . H3 

in a suit against a 
tenant for cutting 
and appropriating a 
tree from a holding 14G ! 


in a suit for damages 
for crops taken 148 

in a damage suit for 
fish unlawfully 
taken from plain- 
tiff’s tank 15) 

in a suit for accounts 
from an agent 153 

in a suit for accounts 154 
in a Partition suit 158 
w a suit under sec 9 
of Indian Spocific 
Relief Act 160 

in an ejoctmont suit 164 
m a suit for dissolu- 
tion of partnership 
business 167 

in a suit for establish- 
ment of title and 
mesne profits 169 

in a suit for declara- 
tion of right of 
easement and in- 
junction 171 

m a suit for execution 
and registration of 
a document and for 
on injunction 176 

in a suit for declara- 
tion and injunction 
restraining rale for 
property by a 
Hindu widow 185 

forcnforcinga pnvato 
award 189 

m an administration 
suit by a pecuniar} 
legatee 192 

How to bo drawn up 26 
Language 27 
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Paper for 27 

Signature of 27 

Verification of 27 

Hints for drawing in 
mortgage suits 28 

In suits on contract 29 

Necessity of certi 
ficate (Succ ) 30 

Where causes of 
action different 31 

Misjoinder of causes 
of action 31 

Joinder of claims in 
suit 31 

Notice before suit 31 

Descriptions of praties 
in pleadings 32 

In suit by or against 
Government 88 

Pleader — 

Appointment of 1, 5 

Responsibility of, in 
accepting Vakalnt 
nama 7 

Vakalatnama how to 
be accepted 4 

Extent of authority 
of — m suits 7 

From whom vakalat 
nama to be accepted 4 
Fees of 8 

Refund of fees by 8 

Changing side by 9 

Clerks of 9 

Renewal of certifi 
cate of 9 

Professional miscon* 
duct of 409 

Misconduct of 410 


Pleader s and Mukh 
tear s clerk rules 860 

Pleader s fee scale m 
various cases 416-425 

Pleadings 26 

forms of 101-194 

How to be drawn up 26 
Language of 27 

Signature and ven 
Station of 27 

Descriptions of parties 
in 32 

Title of suits 33 

Defamatory state 
raent damages for 465 
Possession — 

What constitutes 462 
How proved 463 

Adverse 463 

Value of 4b3 

possessory right 464 
Power of Attorney — 
Models of 601 603 

Stamp duty 640 

Probate — 

Application for — con 
tents 313 

Of a portion of a will 317 
Grant of effects un 
administered 317 

Object of probate 320 
Compromise of pro 
bate cases 318 

Can be taken by 
minor s guardian 317 
Caveat 31a 

Revocation of 317 320,321 
Effect of 

Standard ofjavidence 
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Burden of proof in- 
case 318 

Citation in case 318 
Probate of Maho 
medtin Witt 322 

Security in case of 318 
Discharge of security 319 
Appeal in case 322 

Suit by executor 319 321 
Effect of transfer by 
executor 320 

Power of executor or 
administrator to 
dispose of pro 
party 319 

Verification of appli- 
cation for 315 

Duty of probato Court 316 
Which court can re- 
voke 323 

Whether can be gran 
ted to a corporate 
body 320 | 

Liability of Executors 320 > 
Whether heirs of the ' 

executors liable 321 
Effect of finding m a 1 

probate case 321 

Whether application 
for probate can bo 
contorted into one 
for Letters of Ad 
ministration 320 

Probate nnd^ Letters 
of Administration 
Act XXXIX of 1925- 
Procedure under 313 
Rulings unde* 316-322 


Court fee to be paid 
for 795 

English application 
(see petition) 
Procedmgs after 
decree and execu- 
tion 49 

In mortgage decrees 49 
In partition suit 50 

In account suit 51 

In title suit 51 

In money decree 52 

Process fees — 

In Bengal High Court 

814-815 

In Judge's and. sub 
I judge’s Court 
Revenue Court 815-817 
In munsiff’s Court 
and Court of Small 
Causes 818-821 

In Bohar and Orissa 

822-824 

In Allahabad — 

In High Court 825-826 

In Judge s and sub 
judee’s Court 827-819 

In Mmisifs f*ourt and 
Court of small 
cause** 829-833 

In Madra* 834-837 

In Bombay 838 

In C P 839-840 

Procedure at the 
hearing of a tint 43 
Professional miscon- 
duct of picador 409 
Profits— M««ne pro. 

fit* 764 
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Promissory note — 

Stamp duty C41 

Provincial Small 
Causes Court— 

Lau applicable to 705 
Constitution of 70b 

Appointment of a 
Judge 706 

Sitting term 707 

Additional Judge 707 
Suspension of Judge 708 
Bench of Judges 708 
.Reference to High 
Co art 709 

Registrar 709, 723 

Jurisdiction of suits 711 
Suits triable by 712-716 
Suits not triable by 716 
Practice and proce 
dure under 719 

Setting aside of ex 
parte decree 720 

Rejection of plaint 
under 722 

Return of plaint m 
cases involving 
question of title 726 

Trial by mistake 727 

Appeal or revision 728 

Emality of decree or 
order 730 

Application of /ct 
to Courts exercising 
SCC powers 732 

Application of C P 
Code 733 

Suits excepted from 
cognizance 735-755 
60 


Important miscellane 
ous cases 755 

Damage suit for trees 
cut 713 751 752 

Procedure under 
Provincial Small 
Cause Courts Act- 
Deposit 441 

Application and re 
view (Limitation) 441 

Return of plaint 441 

Plaint how returned 441 

Exclusion of time in 
case of return of 
plaint 442 

Attachment of immo 
veable property 
before Judgment 442 

Account suit 442 

Contribution suit 443 

Cases involving cn 
minal offence 444 

Provincial Insolvency 
Rules 854 

Q 


Quinquennial 

Register 459 
R 

Receiver 23 

Reconveyance 
of mortgaged proper 
ty (form of) 578 

Stamp dutv 641 

Register of birth and 
death — evidence 
value 458 

Records 

arrangements of re 
cords * 40 
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inspection of disposed 
of records 402 

inspection of Rules 856 

Reference — order of — 
by court for arbi 
tration 65 

Reference in Land 
Acquisition case 354 

Registration Act— 
Registration at pri 
vato residence 644 

At pm ate residence 
cost of 649 

Compulsory G43 

Optional registration 643 
Copying charge for 649 

Deposit of document 
at Reg office 648 

Decree — registration 
of 648 

Extra copying fee 650 

Effect of 645 

Effect of non registra- 
tion 645 

Expedition fee 649 

Pees for registration - 
Fees for registration 
at Calcutta 649 

Fees for registration 
before the registrar 619 
Lcaso— fee— for regis 


tration 

G47 

Invalid registration 

645 

Partition deed 

648 

Place of registration 

644 

Penalty forlato regis- 


tration 

650 

Penalty for unclaim- 


ed deed * 

650 


Power of attorney 650 

Process fee in Regis 
tration office 650 

Regarding property 
within different 
districts 648 

Of Receipt 647 

Searching fee under 
It Act 649 

Table of fco under 
H Act 646 

Time of— registration 644 

Value of document, 
how calculated 647 

Release o f mort- 
gaged property 576 

Stamp duty 641 

Reversioner 
consent of— to alto 
ration by Hindu 
Widow 461 

Review — what can be 
reviewed ( claim 
cx pnrte decree 


sanction ordor) 

390 

Appeal 

396 

Copy of decree, If 

required 

396 

Copy of Judgmont 


if required 

397 

Court fec«, how cal 


eulated 

396 

Different stages in 


review caso 

395 

Form of review 

391 

Limitation 

396 

Rulings 393-39 < 

Second application, 


if lies 

39> 

Additional evidence 

395 
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where to apply 391 

Who can apply 390 

Who cannot grant 
review 396 

Notice 395 

Who can entertain 
an application for 
review 395 

Revision — when an 
application for revi- 
sion lies 397 

Form of application 
for 397 

Rent suits — of 398 

Small cause courts of, 398 
Notes 398-400 

Rulings * on various 
subjects arranged 
i n alphabetical 

order 473-497 

Abatement, abwab, 
absolute 473 

Account booh, ac- 
count suit, acknow- 
ledgment, admission 473 
Adverse possession, 
amendment, arbi- 
tration, attachment 
attestation, award 474 
.Bargadar, ben ami, 
benamdar, Bengal 
Tenancy, bid, bond, 
bound ary, boundary 
dispute, boundary- 
document 475 

Certificate of pay- 
ment, C P. Code, 
Compromise, com- 
promise decree," 


commission. Com 
missioner, contn 
bution co-plaintiffs 476 
Corporation and firms, 
co sharer, Court F 
Act, custom, 

' damages, damage 
suit 477 

Damdupat, death 
decree, decree ab 
solute 478 

Decree in Sec 9 case, 
deposit, disposses 
sion, documents, 
dwelling house 479 

Ejectment, eject- 
ment suit, estoppel, 
evidence, executing 
court execution of 
decree, execution 
petition 486 

Execution of rent 
decree, exparte 
decree, firms, fraud. 
Govern me u t 
servant Guardian, 

G W Act, heirs of 
tenants, Hindu law 481 
Impounding of docu- 
ments, incumbrance 
inherent power, in- 
junction, interest 482 
Interpleader suit, in- 
valid document, 
issues, judicial in- 
terpretation, judg- 
ment, Kaisthas, 
Khata accounts, 
Kistibandi bond „ ✓ 
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Land Acquisition Act, 
landlord, L P. Act, 
limitation, local 
inspection, local in- 
vestigation, Lunacy 
Act, Mahoraedan 
law Mahomedan 
mother 484 

Marriage, material 
irregularity, mea- 
surement, mesno 
profit, minor, mis- 
take, mohanta, 
mortgage bond 485 

Mortgage suit, roort 
gagor, Nazir, notice 
to quit, non-trans- 
ferablo occupancy 
holding 486 

Onus, oral lease, par- 
tion deed if unregis- 
tered, part perfor- 
mance, pauper 
appeal, pauper suit, 
payment 487 

Permanency of 
tenuro, permissi\o 
possession plaint, 
pleading, posses- 
sion, power of 
attorney 488 

Presumption probate 
and lottors of ad- 
ministration, Pro\. 
Insol Act, Prov. 8 
C. Act. public ser- 
\ant suit against. 
Quinquennial regis- 
ter, Railways . . 489 


Receiver, record of 
rights, redemption, 
suit, registration, 
register of births 
and deaths, release, 
renow al of lease, 
rent, rent free land 490 
Rent decree, rent 
sale, rent suit 491 

Restitution, reversio- 
ner, review, revival 
of execution, appeal, 
sanction case 492 

Sanction when not 
necessary. Scribe, 
sec. 9 case under 
the Specific Relief 
Act, security bond, 
service 493 

Service tenure, signa- 
ture signing speci- 
al damago stamp 
law', substantial in- 
jury, substitution if 
can bo allow od in 
execution case, suc- 
cession certificate, 
suits, for setting 
asido of oxpirte 
decree, suit against 
public son ant, 
Small Causes Court 494 
Small Causes court 
suit tried by mis- 
tako. summons, 
surety, surrender, 
survey map, tenan- 
cy, tenure holder 
and ralyat . . 495 
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Thak map, tort fea- 
sure, tout, uncerti- 
fied payment, under 
raiyati lease, veri* 
fication, Noting, 
Waiver and com 
promise. Widow, 
withdrawal 496 


Witnessess, liabilities 
of, witness 497 

Rulings under Civil 
Procedure Code 
(see li«t of orders 
and rules and num- 
ber in Table of 
contents) 203-228 

Rulings under B T 
Act 267-280 

Rules framed by the 
Cal H C 810 862 


Rules framed by the 
AH H C. 862-867 

Rules framed by the 
Mad H C 867-874 

Rules framed by the 
Pat H C 874 

Rules framed by the 


Rangoon H C 
Rules framed by 
Lahore H C 


874-877 

the 

877-830 


Rules framed 

Bom H. C 
Rules in the 
Provinces 


by the 
880-881 
Central 

882 


Rules regarding ins- 
pection of records 
(Cal H C ) - 8S6 


Rules for attachment 
of moveable pro 
petty (Cal H C ) 851 

Rules regarding the 
duty of a minor’s 
guardian ad litem 
appointed by the 
Court (Cal H C ) 857 

Rules about Pleader’s 
and Mukhter’s 
clerks (Cal H C) 860 
Rules re service of 
summons (All H C)862 
Rules re filing of 
addresses (A11 H 
Court ) 863-864 

Rules re effect of 
service at the regis- 
tered address (AU 
High Court) 863 

Rules re servico of 
notice (All H C ) 864 

Rules re examina- 
tion of serving 
officer (All H C ) 865 

Rules re execution 
of decree immovea- 
ble property ( All 
H C ) 865 

Rules re Permission 
to decree holder to 
bid at sale (All H 
Court) 865 

Rules re attachment 
of live stock and 
mo\eables (All H 
' Court) c 

Rules re appeals! A 
H C) 
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Land Acquisition Act. 
landlord, L P. Act, 
limitation, local 
inspection, local in- 
vest i gat i on, I*un acy 
Act, Mahomedan 
law, Mah.ocuedc.n 
mother 484 

Marriage, material 
irregularity, mea- 
surement, mesne 
profit, minor, mis- 
take, mohanta, 
mortgage bond . 485 
Mortgage suit, mort 
g&gor, Nazir, notice 
to quit, non-trans- 
ferable occupancy 
holding 486 

Onus, oral lease, par- 
tiondced if unregis- 
tered, part perfor- 
mance. pauper 
appeal, pauper suit, 
payment 487 

Permanency of 
tenure, permissive 
possession, plaint, 
pleading, posses- 
sion, power of 
attorney . . 48S 

Prosumption, probate 
and lettors of ad- 
ministration, Prov. 
Insol Act, Prov. S. 

C. Act, public ser- 
\ant suit against. 
Quinquennial regis- 
ter, Railway* . . 489 


Receiver, record of 
rights, redemption, 
suit, registration, 
register of births 
and deaths, reloase, 
renewal of lease, 
rent, rent free land 490 
Rent decree, rent 
sale, rent suit 491 

Restitution, reversio- 
ner, review, rei iv«f 
of execution, appeal, 
sanction caso . 492 

Sanction when not 
necessary. Scribe, 
sec. 9 ca«o under 
the Specific Relief 
Act, security bond, 
service 493 

Service tenure, signa- 
ture. signing, speci- 
al damage, stamp 
law, substantial in- 
jury, substitution if 
can bo allowed in 
execution case, suc- 
cession certificate, 
suits, for setting 
nsido of exparta 
decroe, suit against 
public son ant. 
Small Causes Court 494 
Small Cause* covrl 
suit tried by mis- 
take, summon*, 
surety, surrender, 
survey map, tenan- 
cy, tenure holder 
and ralyat . . 495 
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Thak map tort fea 
«ure tout uneerti 
fied payment under 
raiyati lease ven 
fication \oting, 
Waner and com 
promise Widow 
withdrawal 496 

Witnessess liabilities 
of, witness 497 

Rulings under Civil 
Procedure Code 
(see li«t of orders 
and rules and num- 
ber in Table of 


contents) 


203-228 

Rulings under B 

T 

Act 


267-280 

Rules framed 

by 

the 

Cal H C 


850 862 

Rules framed 

by 

the 

All H C 


862 867 

Rules framed 

by 

the 

Mad H C 


867-874 

Rules framed 

by 

the 

Pat H C 


874 

Rules framed 

by 

the 

Rangoon H 

C 

874-877 

Rules framed 

by 

the 

Lahore H ( 


877-830 

Rules framed 

by 

the 

Bom H C 


880 881 


Rules m the Central 
Provinces 882 


Rules regarding ins 
pection of records 
(Cal HC) 856 ! 


Rules for attachment 
of moveable pro 
perty (Cal H C ) 851 

Rules regarding the 
duty of a minors 
guardian ad litem 
appointed by the 
Court (Cal H C) 857 
Rules about Pleader s 
and Mukhter s 
clerks (Cal H C) 860 
Rules re service of 
summons (All H C ) 862 
Rules re filing of 
addresses ( All H 
Court ) 863 864 

Rules re effect of 
service at the regis 
tered address (All 
High Court) 863 

Rules re service of 
notice (All HO 864 
Rules re exarmna 
tion of serving 
officer (All H C ) 865 

Rule* re execution 
of decree imraovea 
ble property ( All 
H C) 865 

Rules re Permission 
to decree holder to 
bid at sale (All H 
Court) 865 

Rules re attachment 
of live stock and 
moveables (All H 
4 Court) 866 

Rules re appeals (All 
H C) 867 
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Rules re Examine 
tion of serving 
officer (Madras H 
Court ) 868 

Rule*, re commitment | 

of J D to prison 
(Mad H C) 868 

Rules re films of 
appeals ( Mad H 
C) 86D 

Rules re appointment 
of a puardian of a 
minor s property 
(Mad H C) 869 | 

Rules re compromise J 

on behalf of a minor 
(Mad H C) 871 

Rules re appoint 
ment of a Commis 
sioner for transla 
tlon work ( Mad 
H O) 871 

Rules re attachment 
of decree ( Mad 
H C) 871 

Rules re attachment 
of moveables (Mad 

H C ) 872 


Rules re attachment 
of live stock (Mad 
HC) 873 


Rule re fees of Com 
xnissioncr adminis 
tcring oath (Ran 
H C ) 876 


Rule re filing of ap 
peals (Ran H C ) 


876 


Rules re sale of im 
moveable property 
(Rangoon H C ) 876 

Rule re satisfaction 
of mortgage (Ran 
goon High Court) 877 
Rule re appointment 
of a guardian of a 
minor defendant 
(Lahore H C ) 877 

Rule re attachment 
and sale of standing 
crops (Lah H C ) 878 

Rule re verification 
(Lah H C) 878 

Rule ro appellate 
Court decrees (Lah 
H C) 879 

Rule re citing of 
witnesses suit by 
minor (Lah H C ) 879 
Rule ro service of 
summons by post 
(Lah High Court) 879 
Rule ro servico of 
summons by post 
(Bombay H C ) 880 

Rulo ro costs to 
Govt officers (wit 
nesses) ( Bombay 
High Court ) 8S3 

Rule ro attachment 
of agricultural pro 
duco (Bom H C ) 8S0 

Rule ro filing of 
appeals (Bom II C) 881 
Rulo re service of 
summons (Bombay 
High Court) 881 



INDEX 


951 


R — Contd 

Rule re service of 
summons by 
process servers 
(Central Provinces ) 882 

S 

Scale of expenses 
allowed to witness 

841 850 


Security before judg 
meat 24 

Security bond — on 

behalf of a judg 
ment debtor a 82 

for safe custody of 
moveables attached 
(Mad H C 0) 583 

Stamp duty 642 

Service of summons 19 

Form of 19 

Mode of 19 

Stamp duties ( in 
diff provinces) on 
documents 

Acknowledgment of 
a debt 625 

Administration bond 625 

Adoption deed 625 

Affidavit 625 

Agreement 625 


Appointment in exe 
cution of a power 626 
Articles of Associa 
tion of a company 626 
Award 626 

Bond 62? 


Bottomry Bond A 

629 

Cancellation of ms 


trument 

629 

Certificate of «ale 

630 

Conveyance 

630 

Copy 

631 

Counterpart or dupli 


cate 

631 

Debenture 

632 

Deed of gift 

632 

Divorce deed 

632 

Deed of exchange 

932 

Lease 

632 

Memorandum of As 


sociation of a Com 


pany 

637 

Mortgage deed 

637 

Partition 

638 

Partnership 

639 

Power of attorney 

640 

Promissory note 

642 

Re conveyance of 


mortgaged property 

941 

Release 

641 

Security bond 

642 

Surrender of lease 

642 

Trust 

643 

Vakil or advoeate — 


entry as 

643 

Succession Certi- 


ficate Act, 


Rulings under 
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Application under 
(See petition) 

Succesiion Certt 
ficate 322 

Application — contents 
of 323 

Courts which can 


issue 323 

Court fee to bo paid 


for 328 

793 

Citations 

324 

Effect of certificate 

326 

Extension of 

328 

Existence of debt to 

bo proved 

329 

Necessity for 

329 

Objection to granting 


of 

329 

Procedure m court 

325 

Question of title 

30 

Rival claimants for 

327 

Revocation of 

328 

Security to bo furnish 


cd 

330 

Valuo of 

329 

valuation for pur 


poses of 

328 

for partial collection 


of debts 

328 

where to apply 

324 

what is decided in a 


proceeding for 

326 

who can apply 

329 

Stndhan— succession 


to 471- 

473 

Substitution of re 


presentativ cs o f 


parties 

43 


Suits — Procedure for 
Institution of 17 

Registration of plaint 19 
Service of summons 19 
Exparto trial 20 

Written statement 20 

Issues 36—10 

Dismissal for default 21 

Adjournments 22 

Arbitration 22 

Injunctions 23 

Receiver 23 

Commissions 23 

Trial evidonce and 
judgment 25 

Decree 25 

Abatement of 98 

against ftailuaj for 
damages 29 

against co sharer for 
damages 29 

on bonds or contracts 29 

suit by or against 
Government 88 


time for filing defences 88 
against public officer 88 
verification of plead 
ing by a corpora- 
tion 83 

service of summons 
on a corporation 88 

against firm or by 
firm 89 

verification bj firm 89 
service of summons 
on firm 89 

death of partner 89 

trustee 89 93 

suit bj executor 91 


INDEX 


S — Confd 

unregistered corpora 
tion 91 

Secretary of a «choo1 
«uit by or against 91 
against railways 29 91 
against minors 93 

against persons of 
unsound mind 93 

Suits Valuation Act 807 
Valuation of suits 811 813 
Different forms of 


valuation for pur 
poses of court fees 


and jurisdiction 

812 

In redemption suits 

812 

In preemption suit 

812 

In declaratory suit 

812 

For setting aside of 


documents 

812 

For setting aside of 


decree 

812 

Suit after claim 

812 

Suit for accounts 

812 

Over valuation and 


under valuation 

813 

Bona fide error in 


valuation 

813 

Valuation when de 


cided 

813 

With consent of 


parties 

813 

Surrender of lease 


(form of) 

600 

Stamp duty 

642 

T 


Talknama (deed of 


divorce) 

610 

Stamp duty 

632 
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1 Thakbaat map 458 

Time for filing 
1 defence 88 

Title suit — plaint m 
(See plaint) 199 

Transferability o f 
occupancy holding 
Full Bench Case 277 

Special Bench Case 277 
Trees — see under B 
T Act 276 

Tree cutting case — 
damage suit 713 

Trust deed (form of) 
Stamp duty 643 

Trustee suit by or 
against 93 

Trustee— s\ h o m a 
trustee represents 93 

U 

Usufructury mort 
gage bond (form 
of ) 574 

Usurious Loans Act 
Short title and extent 4 9 a 
Definition of certain 
terms 4 9 6- 

Rc opening of tran 
^actions 426 

Proof of a loan in 
insolvency proceed 
mgs 429 

Rulings and notes 4°9 

Absence of contract 
as to interest 430 

V 

Vakalatnama execu 
tion of 
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it' gives a considerable amount of valuable informa- 
tion on various points of Practice and Procedure .... 
Students as T sell as Practitioners, whether young or old, will 
find that a careful study of this bool; will save them from 
many a pitfall. The Bengalee Appendix is of special value 
and the forms are characterised by accuracy and clearness 
The booh ought to have a large circulation amongst all 
branches of the Profession.*’ 

Dr. S. C. Banerjee, M L. L,L D , Tagore Lecturer, 
Calcutta^ University and Adiocate, Allahabad High Court 
writes . The boot seems to have been prepared 

with great care and I have no doubt it will prove of immeme 
help to junior practitioners, who are unacquainted with the 
Practice and Procedure of our Courts and at present experi- 
ence no small difficulty in acquiring a knowledge of the same.” 

The Calcutta Weekly Notes says;— "In these volumes 
are collected a large mass of informations which it takes 
beginners in practice of years of experience to pick up through 
mistakes and failures . . . Praise i» due to the excel- 
lence of the arrangement of the contents, which as is obvious 
are varied. 77re book totll undoubtedly serve as a guide to the 
lawyers at the commencement of their practice and null prove 
useful for ready reference even (o the more experienced * 

The very journal again arlles . . “That a 

Second Edition of the book .... has been called lor 
within a short space . . .is proof of its appreciation 

by the legal Practitioners A book like this muit be invaluable 
to junior members of the Profession." 

The ' Englishman" writes — "Despite its very mfcjerate 

price, it is well and carefully got up It is a work'which 

has proved and no doubt will prove %ery useful to 

prnctilioner* . .... Practical Cross-examination prove 

of interest and benefit to the young practitioners " 
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P —Contd 

Burden of proof in 
ca*o 318 

Citation m case 318 
Probate of Mah ti- 
me dun "Will 322 

Security in case of 318 
Discharge of security 319 
Appeal m case 322 

Suit by executor 319 321 
Effect of transfer by 
executor 320 

Power of executor or 
administrator to 
dispose of pro 
perty 319 

Verification of appli- 
cation for 315 

Duty of probato Court 316 
Winch court can re 
Yoke 323 

Whether can be gran 
ted to a corporate 
body 320 

Liability of Executors 320 
Whether heir« of the 
executors liable 3>1 
Effect of finding m a 
prnbato case 321 


Whether application 
for probate can bo 
ce>n\CTtcd iptn one 
for Letters of Ad- 
ministration 320 

Probate and Letters 
of Administration 
Act XXXIX of 1925— 
Procedure under 313 
Rulings unde* 316-322 


Court fee to be patd 
for 795 

English application 
(see petition) 
Procedings after 
decree and exccu- 
tion 49 

In mortgage decrees 49 
In partition suit 50 

In account suit 51 

In title suit 51 

In money decree 52 

Process fees — 

In Bengal High Court 

814-815 

In Judge's and sub- 
judgo’R Court 

Kc^nue Court 815 817 
In munstfTs Court 
and Court of Small 
Causes 818-821 

In Bchar and Ori^a 

822-824 

In Allahabad — 

In High Court 825-826 

In Judges and sub 
judge a Court 8’?-8J9 

In MutiMfs Court and 
Court of small 
causes S29-S33 

In Mndraa 834-837 

In Bombay 838 

In C P 839-840 

Procedure nt the 
hearing of a nut 43 
Professional miscon- 
duct of pleader 409 

Profits— Me* ne pro- 
fit* 764 
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P — Contd 

Promissory note — 
Stamp duty C41 

Provincial Small 
Causes Court- 
Law applicable to 705 
Constitution of 70b 

Appointment of a 
Judge 706 

Sitting term 707 

Additional Judge 707 
Suspension of Judge 708 
Bench of Judges 708 
Reference to High 
Lojrt 709 

Registrar 709, 723 

Jurisdiction of suits 711 
Suits triable by 712 716 
Suits not triable by 716 
Practice and proce 
dure under 719 

Setting aside of ex 
parte decree 720 

Rejection of plaint 
under 722 

Return of plaint in 
caBeB involving 
question of title 726 
Trial by mistake 727 
Appeal or revision 728 
Finality of decree or 
order ‘30 

Application of ^ ct 
to Courts exercising 
SCO powers 732 
Application of C P 
Code . 733 

Suits excepted from 
cognizance 735~755 


Important miscellane 
ous cases 755 

Damage suit for trees 
cut 713 751 752 

Procedure under 
Provincial Small 
Cause Courts Act — 
Deposit 441 

Application and re 
view (Limitation) 441 
Return of plaint 441 
Plaint how returned 441 
Exclusion of time m 
case of return of 
plaint 442 

Attachment of immo 
veable property 
before Judgment 442 
Account suit 442 

Contribution suit 443 
Cases involving cri 
mmal offence 444 

Provincial Insolvency 
Rules 854 

Q 

Quinquennial 

Register 459 

R 

Receiver 23 

Reconveyance 
of mortgaged proper 
ty tform of) 578 

Stamp duty 641 

Register of birth and 
death — evidence 
value 458 

Records 

arrangements of 
cords . 
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R — Contd 

inspection of disposed 
of records 402 

inspection of Rules 856 

Reference — order of — 
by court for arbi 
tration 65 

Reference m Land 
Acquisition case 354 

Registration Act— 
Registration at pn 
% ate residence 644 

At private residence 
cost of 649 

Compulsory G43 

Optional registration 613 

Copying chargo for C49 

Deposit of document 
at Reg office 648 

Decree — registration 
of 648 

Extra copying fco G50 

f fTcct of 645 

Effect of non registra 
tion 645 

Expedition fee 649 

Fees for registration - 
Fees for registration 
at Calcutta 649 

Fees for registration 
l>oforo tho registrar 6i9 
Lease *~fcc — for regis 
tration 647 

Invalid registration G45 

Partition deed C48 

Place of registration 644 

Penalty forlato regis- 
tration G30 

Penalty for unclaim- 
ed deed • G50 


Power of attorney 659 

Process fee in Regis 
tration office 650 

Regarding property 
within different 

districts 648 

Of Receipt 647 

Searching fee under 
R Act 649 

Tablo of fco under 
R Act 646 

Time of — registration 644 
Valuo of document. 

how calculated 647 

Release o f mort 
gaged property *>*6 

Stamp duty 641 

Reversioner 

consent of— to alio 
\ation by Hindu 
Widow 461 

Review— what can bo 
ro\ lowed (claim 
ex pnrte decree 

sanction order) 390 

Appeal 396 

Copj of decree, if 
required 396 

Copy of Judgment 
if required 397 

Court fee* how cal 
culatod 396 

Different stages in 
review caso 395 

Form of review 391 

Limitation 396 

Rulings 393-39 i 

Second application 
If lies 3«> 

Additional ovidenee 39 j> 
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where to apply 391 

Who can apply 390 
Who cannot grant 
review 396 

Notice 395 

Who can entertain 
an application for 
renew 395 

Revision — when an 
application for revi- 
sion lie** 397 

Form of application 
for 397 

Rent suits — of 398 

Small cause courts of, 398 
Notes 398-400 

Rulings >on various 
subjects arranged 
i n alphabetical 
order 473-497 

Abatement, abwab, 
absolute 473 


Account book, ac- 
count suit, acknow- 
ledgment, admission 473 
Adverse possession, 
amendment, arbi- 
tration, attachment 
attestation, award 474 
.Bargadar, benami, 
btmamdar, -Bengal 
Tenancy, bid, bond, 
boundary, boundary 
dispute, boundary 
document . . 475 

Certificate of pay- 
ment, C P. Code, 
Compromise, com 
promise decree. 


commission, Com 
I missioner, contri- 
I bution co-plaintiffs 476 
| Corporation and firms, 

I co sharer Court F 
I Act, custom, 
i damages, damage 
suit 477 

I Damdupat, death, 
decree, decree ab- 
solute 478 

Decree in Sec 9 case,, 
deposit, disposses- 
sion, documents, 
dwelling house 479 

Ejectment, eject- 
ment suit, estoppel, 
evidence, executing 
court, execution of 
decree, execution 
petition 489 

Execution of rent 
decree, exparte 
decree, firms, fraud. 
Govern me n t 
servant Guardian, 

G W Act, heirs of 
tenants, Hindu law 481 
Impounding of docu- 
ments, incumbrance 
inherent power, in- 
junction, interest 482 
Interpleader suit, in- 
valid document, 
issues, judicial in- 
terpretation, judg- 
ment, Kaisthas, 
Khata accounts, 
Kistiband 1 
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Land Acquisition Act, 
landlord, L P. Act, 
limitation, local 
inspection, local m- 
\ estig&tion, Lunacy- 
Act, Mahomedan 
law, Mahomedan 
mother 484 

Marriage, material 
irregularity, mea- 
surement, mcs-io 
profit, minor, mis- 
take, mohanta, 
mortgage bond . 485 
Mortgage suit, mort 
gagor, Nam, notice 
to quit, non trans- 
ferable occupancy 
holding 48G 

Onus, oral lease, par- 
tion deed if unregis- 
tered, part perfor 
mancc. pauper 
appeal, pauper suit, 
payment 487 

Permanency of 
tenure, pcrmissi\o 
possession plaint, 
pleading, po«ses 
Fion, power of 
ottornc> . 488 

Presumption probate 
and icttors of ad- 
ministration, Pro*. 
Insol Act, I’ror 8 
C. Act. public ser- 
vant suit against. 
Quinquennial regis- 
ter, Kail ways . 459 


Receiver, record of 
rights, redemption, 
suit, registration, 
register of births 
and deaths, release, 
renewal of lease, 
rent, rent free land 490 
Rent decree, ront 
sale, rent suit 491 

Restitution, rotersio 
nor, roviow, revival 
of execution, appeal, 
sanction caso 492 

Sanction when not 
necessary. Scribe, 
sec 9 caso under 
tho Specific Relief 
Act, security bond, 
service 493 

Service tenure, eigna- 
turc. signing speci- 
al damage stamp 
law, substantial in- 
jury, substitution if 
can bo allowed in 
execution case, suc- 
cession certificate, 
suits, for setting 
asido of exparte 
decree, suit against 
public son ant, 
Small Causes Court 494 
Small Causes court 
suit tried by mis- 
take, summons, 
surety, surrender, 
survey map, tenan- 
cy, tenure holdor 
and raiyat . . 495 
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Thai, map tort fea 
«ure tout uncerti 
fied payment under 
raiyati lease \en 
fication voting. 
Waiver and com 
promise Widow 
withdrawal 496 

Witnesses* liabilities 
of, witness 497 

Rulings under Civil 
Procedure Code 
(«ee list of order* 
and rules and num- 
ber in Table of 
content*) 203-228 

Rulings under B T 
Act 267-280 

Rules framed by the 
Cal H C 850 «62 

Rules framed by the 
All H C 862 867 
Rules framed by the 
Mad H C 867-874 

Rules framed by the 
Pat H C 874 

Rules framed by the 
Rangoon H C 874 877 
Rules framed by the 
Lahore H C 877 8a0 



Rules in the Central 
Provinces 882 

Rules regarding ins 
nection of records 
(Cal H C ) 856 


Rules for attachment 
of moveable pro 
perty (Cal H C ) 851 

Rules regarding the 
duty of a minors 
guardian ad litem 
appointed by the 
Court (Cal H C) 857 
Rules about Pleader s 
and Mukhtcr s 
clerks (Cal H C) 860 
Rules re service of 
summons (All H C ) 862 
Rules re filing of 
addresses (All H 
Court ) 863 864 

Rules re effect of 
service at the regis 
tered address (All 
High Court) 863 

Rules re service of 
notice (All H C) 864 
Rules re examina- 
tion of serving 
officer (All H C) 8G5 
Rules re execution 
of decree immovea 
hie property ( AH 
H C) 865 

Rules re Permission 
to decree holder to 
bid at sale (All H 
Court) 865 

Rules re attachment 
of live stock and 
moveables (All H 
Court) 866 

Rules re appeals (All 
H C) 
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. S — Conl<{. 
Application under 
(See petition) 

Succes'ion Certi- 
ficate 322 

Application — contents 
ff .. 323 

l ourts which can 
issue 323 

I nurt fee to be paid 
lor 328, 793 

( nations 324 

KfTect of certificate 326 

hxtcnsion of 328 

Existence of debt to 
bo proved 329 

Necessity for 329 

Objection to granting 
of 329 

Procedure m court 325 

Question of title 30 

Rival claimants for 327 

Hciocitionof . 328 

bccunti tobc furm«h. 

cd 330 

Value of 329 

valuation for pur- 
P >sos of 328 

for partial collection 
«>f debts 32S 

vv hero to applj 324 

what is decided in a 
proceeding for 326 

who can apply 329 , 

Stndhan — succession 
t » 471-473 

Substitution of re* 
pre«ontativcs of 
P^rtie- . 43 


Suits — Procedure for 
Institution of 17 

Registration of plaint 19 
Service of summons 19 
Exparto trial . . 20 

Written statement . . 20 

Issues 36-40 

Dismissal for default 21 
Adjournments ... 22 

Arbitration .. 22 

Injunctions 23 

Receiver . 23 

Commissions . . 23 

Trial, evidence and 
judgmont ... 25 

Decree . . 25 

Abatement of . 98 

against Railway for 
damages . . 29 

against co-sharer for 
damages . . 29 

on bonds or contracts 29 
suit by or against 
Government .. 88 
time for filing defence 88 
ngainst public officer 88 
verification of plead- 
ing by a corpora- 
tion 88 

service of summons 
on a corporation . 88 

against firm or by 
firm . 89 

verification by firm . 89 

service of summons 
on firm . . 89 

death of partner . . 89 
trustee 89, 93 

suit bj executor ... 91 
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unregistered corpora 
lion 91 

Secretary of a school 
*;mt by or against 91 
against railway** 29 91 
again*! minors 93 

again«t person* of 
unsound mind 93 

Suits Valuation Act 807 
Valuation of suits 811-813 
Different forms of 


valuation for pur 
poses of court fees 


and jurisdiction 

812 

In redemption suits 

812 

In preemption suit 

812 

In declaratory suit 

812 

For setting aside of 


documents 

812 

For setting aside of 


decree 

812 | 

Suit after claim 

812 

Suit for accounts 

812 

Over valuation and 


under valuation 

813 

Bona fi le error m 


valuation 

813 

Valuation when de 


cided 

813 

With consent of 


parties 

813 

Surrender of lease 


(form of) 

600 

Stamp duty 

642 

T 


Talknama (deed of 


divorce) 

610 

Stamp duty 

632 


Thakbast map 458 

Time for filing 
defence 88 

Title suit — plaint in 
(See plaint) 199 

Transferability o f 
occupancy holding 
Full Bench Case 277 

Special Bench Case 277 

Trees — see under B 
T Act 276 

TreB cutting case — 
damage suit 713 

Trust deed (form of) 
Stamp duty 643 

Trustee suit by or 
against 93 

Trustee — u h o m a 
trustee represents 93 

U 

Usufructury raort 
gage bond (form 
of ) 574 

Usurious Loans Act 
Short title and extent 425 
Definition of certain 
terms 426 

Re opening of tran 
sactions 426 

Proof of a loan in 
insolvency proceed 
ings 429 

Rulings and notes 429 

Absence of contract 
as to interest 43 * 

V 

Vakalatnama, erec- 
tion of 
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V—Cantd 

Form of Vakalatnama 60S 
Receipt of 4 

How to bo accepted 4 
Responsibility of 
pleaders in accep- 
ting 7 

Vakits 

Extent of authority 
in suits 7 

V aluetion of suits 807-813 
Verification of plaint 34 
Value of Commis- 
sioner's report 62 

Value of award in 
Land acquisition 357 
Value of collection 
papers 270 

Value of Kabulyat 2*0 
Value of Ex-part 
decree in R S 270 

Value of Thak map 270 

W 

Will (form of) 604 

"Revocation of 608 

t&lahomedan 606 


Withdrawal of suits 81 
Of suit m appeal 81 
When not allowed by 
court 82 

Permission necessary 82 
Order, whether appea- 
lable 82 

Effect of permission 82 
Can one of many 
plaintiffs withdraw 81 
Witness 


Art of examination 501-532 
Commission to 
examine 60 

Diet money of 841-850 

How and when cited 21, 42 
Government servant 
as 42, 481 842 846 
Liabilitv of for defa- 
matory statement 465 
Talabana for citing 

814-833 

Travelling expenses 

842-850 

Warrant against 42 

When co^t disallowed 842 
Written statements — 
form of 34 



Some opinions on Ganguly’s 

THE 

CIVIL COURT PRACTICE AND PROCEDURE. 

A Practical Guide for Lam/eis mid Student*. 

Sir Lawrence Jenkim, Kt, P. C. — Ex-Chtef Justice 
•of the Calcutta High Court sajs — “ . . . very useful 
work on Civil Court Practice and Procedure It should 
prove very useful to Practitioners ’* 

J C B Drake, Esq., I. C. S , Under-Secretary to 
the Government of Bihar and Orissa in his letter No 
7 1 3 J n dated the I8th October 1913, Tonies — “ . , , 

1 am directed to say, this Government cons der your book, 
The Civil Court Practice and Procedure, to “to be a useful 
one . . ” 

The Capital sojjj —“Mr. Atul Chandra Ganguh, M A* 
B L, Member of the Provincial Civil Service has complied 
a Practical Guide lor lawyers and students to the Practice and 

Procedure of Civil Courts 

on a novel plan . Nothing could 

be more helpful to the neophyte who is apt to get lost 
in the labyrinth of forms prescribed by the Acts . . 

The Indian Daily News soys —‘This is'a book which 
traverses new ground and is a considerable advance in 
Practical law A student emerges from his examination 
with a pass but in an absolutely unfit state to practise He 
"has to pick up the practice of law which is different from the 
knowledge of books This book puts the student in the 
in the way of picking up what is useful to them . . 

Some elementary English deeds ^ which are simple 

and good . contains a variety of information of 
great use to the Practitioners of whatever standing . . . 

It is a very useful book and cheap . . , ’ 

The Calcutta Law Journal says —“The valu 
"book can not be judged from its size. In a verj "* 



956 


SOME OPINIONS 


rt gives a considerable amount of valuable inform^ 
tion on various points of Practice and Procedure . . 
Students as veil as Praeh/iorters, whether young or old, wil 
find that a careful study of this book will save them In 
many a pitfall The Bengalee Appendix is of special va' 
and the forms are characterised by accuracy and clearness 
The book ought to have a large circulation amongst all 
branches of the Profession “ 

Dr. S C. Banerjee, M L. L,L D , Tagore Lecture*' 
Calcutta University and Advocate, Allahabad High C 
ttrtfej “ The book seems to have been „ 

with great care and l have no doubt it will prove of immense 
help to junior practitioners, who are unacquainted with 
Practice and Procedure of our Courts and at present experi 
ence no small difficulty in acquiring a knowledge of the same.” 

The Calcutta Weekly Notes says —“In these vol 
are collected a large mass of informations which it ta‘ 
beginners in practice of years of experience to pick up through 
mistakes and failures Praise it due to the excel- 
lence of ’ 1 •' *• • 

are vane • ... 

lawyers . • ' , 

useful jor ready reference even to the more experience/’' 

The very journal again vrttcs . ‘That a 

Second Edition of the book .... has been called for 
within a short space . • is proof of its appreciation 

by the legal Practitioners A book like this must be invaluable 
to junior members of the Profession ” 

The “Englishman’' writes — * Despite its very m&ferale 
pnce, it is well end carefully got up . It is a work*which 
has proved and no doubt will prove very useful to 
practitioners . . Practical Cross-examination . . . prov*. 

of interest and benefit to the young practitioners ** 




